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<cn one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
Bnglish-speaking countries are what they are : ' 
that is, no man can say beforehand that any given 
case, however ^iitiquated or trifling it may appear 
in itself to be, may not at some time have its use 
for the modern practitioner or texv- writer. Bvery 
decision in the books is part of the history of the 
law, and no part of that history can be abso)”i.e^ 
insignificant — (Sir Frederick PoUock, 3art., LL.IX, 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

^he law is the last interpretation of the law 
given by the last Judge. 




ij'he enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition 
No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 

required (The Hon’ble Sir Cecil Walsh, Kt.,K.C., 

Kx.Offg., Chief Justice, Allahabad High Court.) 

2Phe last Judicial Interpretation of the law is 
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PREFACE TO THE SECOND EDITION 


In bringing out the second edition of this book, the Authors wish to 
express their thanks to the profession for its appreciation of the first edition 
and the reception given to it. 

As stated in the Preface to the first edition, the aim of the book is 
to be a complete and self-contained treatise, for the whole of what was 
previously British India, on the law relating to general stamps. Hence, it 
includes not only the main Act but also all the amendments in force in the 
several States, together with all Rules, Notifications, etc., relating to the 
subject. Since the publication of the last edition, numerous changes in stamp 
duty have been made by the different State Governments. In this edition, 
changes made up to the end of October 1950 have been incorporated. 

It is not necessary to be apologetic about the length or size of the 
book. But the following passage which occurs in the course of a review 
(of the first edition of the book and of the A, I. R. Commentary on the 
Registration Act) in the Law Quarterly Review (January 1950) may be 
quoted here : 

“The commentaries on the Indian Registration Act and the Indian 
Stamp Act are first editions and their length is, to a considerable 
extent, due to their convenient and necessary appendices. They follow 
the same scheme as that employed in the commentary on the Code 
of Criminal Procedure. They do not deal with statutes of which 
student’s editions are likely to be necessary. If a point arising from 
either is not clear from the Act itselft it is unlikely that a reference to a 
less fully annotated commentary will be fruitful. These two works should 
prove helpful, not only to bench and bar, but also to Registration 
Officers and Taxing Masters.” 

As in the case of the Court-fees Act it would 6e a mistake to think 
that Stamp law is a mere matter of rules, tables and arithmetical calcula- 
tions. The subject affords ample scope for the application of legal principles. 
For instance, the question under what category an instrument falls for the 
purpose of stamp duty often gives rise to interesting questions of law. To 
give only one example, reference may be made to the discussion as to the 
meaning of a “Promissory Note” under S. 2 (22). Similar instances will be 
found throughout this book. 

The Authors wish to thank Messrs. V. S. Balkundi, B. A., LL. B., 
V. B. Bakhale, M. A., LL. B., D. H. Zadgaonkar, B. A., LL. B., K. S, Bakre, 
B. Sc,, LL.B., D. R. Rajandekar, B. A., LL.B., R. G. Dhobley, B. A., LL. B., 
G M. Jatar, b. a. LL. b. and D. W. Chitaley, B. A., LL.B , for their help in the 
preparation of this edition. 


2nd January, 1951. 


V. V. C. 
S. A, R. 



PREFACE TO THE FIRST EDITION 


Stamp Legislation in British India is nearly a century and a half old. Ever 
since the Bengal Regulation, vi of 1797, there have been laws in British India imposing 
stamp duties on documents. In England, stamp laws are of a much older origin. It 
may be remembered that one of the causes of the American War of Independence was 
the imposition of stamp duties on the American colonies. Thus, the imposition of stamp 
duties on documents is a time-honoured mode of raising revenue for the state. A stamp 
law has an incidental advantage of enabling forgeries to bo detected in some cases 
through the examination of the marks on stamp papers. (See Preamble Note 20.) 

As the stamp law is one under which duty is imposed upon people whenever 
they execute certain documents, it affects people in general more than the Court-fees 
Act which affects them only when they have any business in Courts or public offices. 
Hence, the Stamp Act has a much wider practical interest for the people of a country 
than the Court-fees Act. This book is intended to be a complete and self-contained 
treatise, for the whole of British India, on the law relating to general stamps. The 
book contains not only the provisions of the main Act with all amendments up to the 
date of the publication but also all Provincial amendments of the different Provinces. 
The Stamp Rules and Notifications in force in the different Provinces regarding the 
kinds of stamps to be used, reductions and remissions of stamp duty, refunds and 
renewals of stamps and other matters have all been given as fully as possible. The 
previous Stainx:) Acts of India and the English StamiJ Act of 1S91 have been given in 
extenso, besides a comparative table showing the corresponding xu'ovisions of the present 
Act and the previous Acts. 

The Commentaries have been prepared on the same system as the iirevious 

A. L R. Commentaries. The whole of the relevant case-law, both Indian and English, 

has been piessed into service and even the Rulings of Boards of Revenue have been 

drawn upon and incorporated in their proper places. The English law has been referred 

to and the points of difference between the English and Indian laws have been pointed 

out wherever necessary. The Authors have tried to consider all questions from an 

independent point of view and to express what has appeared to them to be the correct 

legal position on the several questions arising in the course of their treatment of the 
subject. 


The Authors wish to invite the special attention of the profession to the fact 
that the discussion in the book is profusely illustrated with reference to actual documents 
and that the main features of the documents forming the subject-matter of the various 
rulings cited in the book have been carefully noted either in the body of the book or in 
the foot-notes wherever such information has been thought likely to be useful. It is 

expected that this feature of the book will materially add to its usefulness for practical 
purposes. 


The in-incii)les of interpretation of fiscal enactments, the history of stamp 

legislation in India and other matters of a general and introductory nature have been 
■ dealt with in the Preamble. 


In the Preface to their edition of the Conrt-fees Act. the Authors had occasion 
to point out the defects of draftsmanship of that Act. The Stamp Act is an enactment 
-which 13 much better drafted than the Court-fees Act. But the Authors wish to avail 
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themselves of this opportunity to point out some of the defects which they have noticed 
in the Act, These are as follows : 

(l) Under Section 5 of the Act, where an instrument comprises or relates to 
several distinct matters, it must be stamped with the aggregate of the amounts of 
stamp duty which would have been chargeable if a separate instrument had been 
executed in respect of each of the matters. In other words, for the purpose of computing 
the stamp duty chargeable, the instrument is treated as if it consisted of several 
separate instruments. But where the duty chargeable under Section 5 or the full amount 
of such duty has not been paid, the entire instrument must be treated, under the 
present wording of Section 35, as not duly stamped and as not admissible in evidence. 
There, however, seems to be no objection, in the reason of the thing, to treat the instru- 
ment in such cases as consisting of as many separate instruments as there are distinct 
matters covered by it and if the duty paid is sufficient in regard to any such matter, 
to treat the document as admissible for the purpose of proving that particular matter. 
In fact, even under the section as it stands, courts have sought to admit documents in 
this piecemeal fashion, (see S. 3-5, Note 8.) But such a course is not justified on the 
present wording of the section and necessary amendments in the Act are called for in 
order to permit the partial admission of documents comprising distinct matters and 
bearing stamp duty sufficient for one or more of such matters but not for all of them. 

(2) Exemption 2 under Article 40 exempts from stamp duty a letter of hypothe- 
cation accompanying a bill of exchange. What does this mean? Will tliis exemption 
enable any person who wishes to execute a simple mortgage of his immovable property 
to avoid the stamp duty payable on a mortgage-deed by simply giving a bill of exchange 
accompanied by a letter of hypothecation of the property? (see Biswanath v. Govind 
Chandra, (1919) G A. I. R. 1919 Cal. 235.) The matter requires clarification, (see Art. 40, 
Koto 12.) 

(3) A declaration of trust does not require the transfer of the property to the 
trustee where the author of the trvist is himself the trustee. (Trusts Act, S. G). In such 
a case, the declaration of trust can be effected by an instrument, which merely bears a 
stamp duty of Rs. 15 under Article 64. Under Article 62 (e), the maximvim duty on a 
transfer, without consideration, of any trust property by the trustee to the beneficiaiy 
is Rs. 5. Hence, under the Act as it stands, it seems that a person who wishes to make 
a gift of his property can avoid jmyment of ad valorem duty according to the value of 
the property under Article 33 by first declaring a trust in regard to the prop:)erty under 
which he himself is the trustee and then transferring the property withovit consideration 
to the beneficiary. This was not probably intended by the Legislatxu’e. But so long as 
the statute is what it is, the subject is entitled to avail himself of all the loopholes in it 
in order to avoid paying higher stamp duty. 

(4) In various cases, (e. g., gifts, conveyances, etc.) the ad valorem duty is fixed 
with reference to the value of the property or consideration asset forth in the instru- 
ment. Section 27 requires that all the matei’ial facts necessary for fixing the value of 
the subject-matter of the instrument for purposes of stamp duty must be truly and fully 
stated in the document and failure to state the facts in the manner provided is made 
an offence under Section G4. But there is no machinery pjrovided for ascertaining the 
true value of the property or the consideration and for levying the stamps duty on such 
true value. (See S. 27, Note 2.) The highest amount of fine that can bo imposed under 
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Section 64 is Rs. 5,000 and in cases where the amount of stamp duty on a correct 
valuation would far exceed that amount, it is clear that there would bo a temptation 
for peoide to underrate or misrejn-esent the value for purposes of stamp duty in the 
document. 

(5) Section 47 is so worded that on a literal interpretation of it, the maker of 
an unstamped promissory note, who is himself the person who ought to have stamped 
it, would be able to deduct the valiie of the stamp from the amount which he pays in 
discharge of his note, thus making a profit out of his own default. (See Bhawauji v. 
Devji Punja, (1S95) I.L.R. 19 Bom. G35). This is an obvious error calling for rectification. 

(6) The Act makes a final decree for partition chargeable with duty as an 
instrument of partition. Seeing that revenue has already been collected in such a case 
in the shape of court-fee on the plaint, it seems like double taxation, to impose stamp 
duty in such a case. (See S. 2 (15), Koto 15.) 

(7) A doubt often arises whether the exemptions given under various Articles are 
of a general nature so as to apply to any instrument whether covered by the particular 
Article or not or whether the exemptions are only applicable to the instruments falling 
under the particular Article under which the exemption occurs. 

(8) There are some instances of redundancy in the Act; e. g., Exemption under 
Article 25 which is implied in the charging portion of the Article itself; Letter of 
licence (Art. 3S) which seems to be only a form of comix) 3 ition-deed as defined and 
provided for in Article 22. 

(9) Article 15 has given rise to a conflict of decisions as to the meaning of the 
words "not being otherwise provided for by this Act.” (See Art, 15 , Note 3.) The 
wording of the Article is confusing and requires to be amended so as to make its scope 
clear. 

(10) Under Article 1 , an acknowledgment written or signed by the debtor is 
chargeable with duty. This conflicts with section 3 under which an instrument is 

chargeable with duty only if it is executed, as “oxecxrted” means, under Section 2 (12), 
“signed.” (See Art, i, Kobo 6.) 

Before concluding, the Authors wish to state that no pains have boon spared in 
making the collection of the statutory matter and the relevant Rules and Notifications 
complete and up to date. But. the nature of the work is such that one cannot be sure 
that there are absolutely no errors or omissions. The Authors will feel grateful to any 
one who brings to their notice any instance of error or omission. 


\ 1st September, 1945. 


V. V. 0, 
S. A. R. 
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"Jff the person sought to be taxed comes within the letter 
of the law he must be taxed, however great the hardship 
may appear to the judicial mind to be. On the other hand, 
if the Crown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is free, how- 
ever apparently within the spirit of the law the case might 
otherwise appear to be. In other words, if there be admis- 
sible, in any statute, what is called an equitable construction, 
certainly such a construction is not admissible in a taxing 
statute, where you can simply adhere to the words of the 

statute.” Lord Cairns, in Partington v. The Attorney-General. (1869) 

4 H. L. 100 (122). 

“t^he Crown, however, must make out its right to the 
duty, and if there be a means of evading the stamp duty, so 
much the better for those who can evade it. It is no fraud 
upon the Crown, it is a thing which they are perfectly entitled 

Lord Esher, M. R., in Commissioners o( Inland Revenue v. 

Angus. (1889) 23 Q. B. D. 579 (593). 

“(fhe first thing to be noticed is, that the thing which 
is made liable to the duty is an ‘instrument.’ If a con’ract of 
purchase and sale, or a conveyance by way of purchase and 
sale, can be, or is, carried out without an instrument, the case 
is not within the section, and no tax is imposed. It is not the 
transaction of purchase and sale which is struck at; it is the 
instrument whereby the purchase and sale are effected which 
is struck at. And if anyone can carry through a purchase and 
sale without an instrument, then the Legislature have not 
reached that transaction.”— 589. 
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THE INDIAN STAMP ACT, 1899 

ACT No. II OF 1899 

[27th January^ 1899.] 

AN ACT TO CONSOLIDATE AND AMEND THE 
LAW RELATING TO STAMPS 

WHEREAS it is expedient to consolidate and amend the law relating to Stamps ; 
It is hereby enacted as follows : — 

CHAPTER I. 

PRELIMINARY. 

Short title, ox- 1 , ( 1 ) This Act may be called the Indian Stamp Act, 1899, 

tent and com* 
mencement. 

(2) It extends to all the Provinces of India, inclusive of the Santhal Parganas, 
and the pargana of Spiti ; and 

(3) It shall come into force on the first day of July, 1899. 

Doenitions. 2, In this Act, unless there is something repugnant in the 

subject or context, — 

“Banker” ( 1 ) “banker” includes a bank and any person acting as a 

banker : 

(2) “bill of exchange” means a bill of exchange as defined by the Negotiable 
Bill of exchange.” Instruments Act, 1881, and includes also a hundi, and any other 
document entitling or purporting to entitle any person, whether named therein or not, 
to payment by any other person of, or to draw upon any other person for, any sum of 
money ; 

“Bill of exchango (3) “bill of exchange payable on demand” includes — 

payable on demand.” 

(а) an order for the payment of any sum of money by a bill of exchange or 

promissory note, or for the delivery of any bill of exchange or promissory 
note in satisfaction of any sum of money, or for the payment of any 
sum of money out of any particular fund which may or may not be 
available, or upon any condition or contingency which may or may not 
be performed or happen ; 

(б) an order for the payment of any sum of money weekly, monthly or at 

any other stated periods ; and 
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(c) a letter of credit, that is to say, any instrument by which one person autho- 
rises another to give credit to the person in whose favour it is drawn : 

(4) “bUl of lading” includes a “through bill of lading,” but does not include 
Bill of Udine." a mate’s receipt : 

Bond.” ( 5 ) “bond” includes— 

(a) any instrument whereby a person obliges himself to pay money to another, 

on condition that the obligation shall be void if a specified act is per- 
formed, or is not performed, as the case may be ; 

(b) any instrument attested by a witness and not payable to order or bearer, 

whereby a person obliges himself to pay money to another ; and 

(c) any instrument so attested, whereby a person obliges himself to deliver 

grain or other agricultural produce to another : 

(6) chargeable” means, as applied to an instrument executed or first executed 
“Chargeable.” after the commencement of this Act, chargeable under this Act, 

and, as applied to any other instrument, chargeable under the 
law in force in the Provinces when such instrument was executed or, where several 
persons executed the instrument at different times, first executed : 

(7) “cheque” means a bill of exchange drawn on a specified banker and not 

Cheque. expressed to be payable otherwise than on demand : 

*** + * + 
“Collector.” “Collector”— 

(a) means, within the limits of the towns of Calcutta, Madras and Bombay, 

the Collector of Calcutta, Madras and Bombay, respectively, and, without 
those limits, the Collector of a district ; and 

(b) includes a Deputy Commissioner and any officer whom the collecting 

Government may, by notification in the official Gazette, appoint in this 
behalf : 

(10) “conveyance” includes a conveyance on sale and every instrument by 
Conveyance.” which property, whether moveable or immoveable, is trans- 
ferred inter vivos and which is not otherwise specifically provided 

for by Schedule I : 

(11) “duly stamped,” as applied to an instrument, means that the instrument 
“Duly stamped.” bears an adhesive or impressed stamp of not less than the proper 

amount, and that such stamp has been affixed or used in accor- 
dance with the law for the time being in force in the Provinces. 
“Executed” and (12) “executed” and “execution,” used with reference'to 

instruments, mean “signed” and “signature” : 

(12A) “collecting Government” means 


“execution. 


“Collecting Go- 
vernment.” 


(a) In relation to stamp duty in respect of biUs of exchange, cheques nro- 
missory notes, bUls of lading, letters of credit, poUcles oTZurance, 
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proxies and receipts, and in relation to any other stamp duty chargeable 
under this Act and falling within item 59 in List I in the Seventh Sche- 
dule to the Government of India Act, 1935, the Central Government ; 

(b) save as aforesaid, the Prlvincial Government : 


^‘Impressed ( 13 ) “impressed stamp” includes — 

stamp.” 

(a) labels affixed and impressed by the proper officer, and 

(b) stamps embossed or engraved on stamped paper : 

(14) “instrument” includes every document by which any right or Uabllty 
'‘Instrument.” is, or purports to be, created, transferred, limited, extended, 

extinguished or recorded : 

(15) “instrument of partition” means any instrument whereby co-owners of 
"Instrument of Of any property divide or agree to divide such property in seve- 

partition.” ralty, and includes also a final order for effecting a partition 

passed by any Revenue-authority or any Civil Court and an award by an arbitrator 
directing a partition ; 

"Lease.” (16) “lease” means a lease of immoveable property, and 

Includes also — 


(a) a patta ; 

(b) a kabuliyat or other undertaking in writing, not being a counterpart of a 

lease, to cultivate, occupy or pay or deliver rent for immoveable pro- 
perty ; 

(c) any instrument by which tolls of any description are let ; 

(d) any writing on an application for a lease intended to signify that the appli- 

cation is granted : 

(16A) “marketable security” means a security of such a description as to be 
Marketable secu- Capable Of being sold in any stock market in the Provinces or In 

the United Kingdom : 

(17) “mortgage-deed” includes every instrument whereby, for the purpose of 

of securing money advanced, or to be advanced, by way of loan, 
or an existing or future debt, or the performance of an engage- 
ment, one person transfers, or creates, to, or in favour of, another, a right over or in 
respect of specified property : 

(18) “paper” includes vellum, parchment or any other material on which an 


' Mortgage 
deed.” 




Paper. 


ft 


instrument may be written : 


"Policy of insur- ( 19 ) “policy of insurance” includes 

aace.” 


(a) any instrument by which one person, in consideration of a premium, 

engages to indemnify another against loss, damage or liability arising 
from an unknown or contingent event ; 

(b) a life-policy and any policy insuring any person against accident or sickness, 

and any other personal insurance ; 
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“Policy of sea- (20) “policy of sea-insurancc” or “sea-policy** — 

insDranco'’ or “sea- 
poUcy.’* 

(a) means any insurance made upon any ship or vessel (whether for marine 

or inland navigation), or upon the machinery, tackle or furniture of 
any ship or vessel, or upon any goods, merchandise or property of any 
description whatever on board of any ship or vessel, or upon the freight 
of, or any other interest which may be lawfully insured in, or relating to» 
any ship or vessel ; and 

(b) includes any insurance of goods, merchandise or property for any transit 

which includes, not only a sea risk within the meaning of clause (a), 
but also any other risk incidental to the transit insured from the com- 
mencement of the transit to the ultimate destination covered by the 
insurance ; 

Where any person, in consideration of any sum of money paid or to be paid 
for additional freight or otherwise, agrees to take upon himself any risk attending 
goods, merchandise or property of any description whatever while on board of any 
ship or vessel, or engages to indemnify the owner of any such goods, merchandise or 
property from any risk, loss or damage, such agreement or engagement shall be deemed 
to be a contract for sea-insurance : 

(21) “power-of-attorney“ includes any instrument (not chargeable with a fee 

"Power-of-at- under the law relating to court-fees for the time being in force) 

tomey.“ empowering a specified person to act for and in the name of the 

person executing it : 

(22) “promissory note” means a promissory note as defined by the Negotiable 

“Promissory Instruments Act, 1881 ; 

note.” 

it also includes a note promising the payment of any sum of money out of any 
particular fund which may or may not be available, or upon any condition or contin- 
gency which may or may not be performed or happen : 

“Receipt.” (23) “receipt” includes any note, memorandum or writing 

(a) whereby any money, or any biU of exchange, cheque or promissory note 

is acknowledged to have been received, or 

(b) whereby any other moveable property is acknowledged to have been 

received in satisfaction of a debt, or 

(c) whereby any debt or demand, or any part of a debt or demand, is acknow- 

ledged to have been satisfied or discharged, or 

(d) which signifies or imports any such acknowledgment, and whether the 

same is or is not signed with the name of any person : 

(24) “settlement” means any non-testamenfary disposition, in writing, of move- 
“Settlement.” able or immoveable property made 

(a) in consideration of marriage, 

(b) for the purpose of distributing property of the settler among his family 

or those lor whom he desires to provide, or lor the purpose of providing 
for some person dependent on him, or 
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(c) for any religious or charitable purpose ; 
and includes an agreement in writing to make such a disposition and, where any 
such disposition has not been made in writing, any instrument recording, whether 
by way of declaration of trust or otherwise, the terms of any such disposition : and 

(25) “soldier” includes any person below the rank of non-commissioned ofRcer 


'Soldiers.” 


who is enrolled under the Indian Army Act, 1911. 

V/ 

/ / ' /]' 

nHAPTKR IT. / c/ • 


CHAPTER II. 

STAMP-DUTIES. 




STAMP-DUTIES. 

A. — Of the Liability of Instruments to Duty. j 
3. Subject to the provisions of this Act and the exemptions contained^ih^Sche- 


Instruments 
chargeable with 
duty. 


dule I, the following instruments shall be chargeable with duty 
of the amount indicated in that Schedule as the proper duty 


therefor, respectively, that is to say — 

(а) every instrument mentioned in that Schedule which, not having been 

previously executed by any person, is executed in the Provinces on or 
after the first day of July, 1899 ; 

(б) every bill of exchange payable otherwise than on demand or promissory 

note drawn or made out the Provinces on or after that day and accepted 
or paid, or presented for acceptance or payment, or endorsed, trans- 
ferred or otherwise negotiated, in the Provinces ; and 
(c) every instrument (other than a bill of exchange, or promissory note) 
mentioned in that Schedule, which, not having been previously executed 
by any person, is executed out of the Provinces on or after that day, 
relates to any property situate, or to any matter or thing done or to 
be done, in the Provinces and is received in the Provinces : 


Provided that no duty shall be chargeable in respect of — 

(1) any instrument executed by, or on behalf of, or in favour of, the Crown 

in cases where, but for this exemption, the Crown would be liable to 
pay the duty chargeable in respect of such instrument ; 

(2) any instrument for the sale, transfer or other disposition, either absolutely 

or by way of mortgage or otherwise, of any ship or vessel, or any part, 
interest, share or property of or in any ship or vessel registered under 
the Merchant Shipping Act, 1894, or under Act XIX of 1838, or the 
Indian Registration of Ships Act, 1841, as amended by subsequent Acts. 

4. (1) Where, in the case of any sale, mortgage or settlement, several instru- 

Soveral instru- ments are employed for completing the transaction, the principal 
ments used in instrument only shall be chargeable with the duty prescribed in 
^^ 3 alo,^*^^rtgage Schedule I, for the conveyance, mortgage or settlement, and 
or Bettloment. each of the other instruments shall be chargeable with a duty 

of one rupee instead of the duty (if any) prescribed for it in that Schedule. 
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(2) The parties may determine for themselves which of the instruments so 
employed shall, for the purposes of sub-section (1), be deemed to be the principal 
instrument : 


Provided that the duty chargeable on the instrument so determ ned shall be the 
highest duty which would be chargeable in respect of any of the said instruments 
employed. 


5. Any instrument comprising or relating to several distinct matters shall be 


Instruments 
relating to several 
distinct matters. 


chargeable with the aggregate amount of the duties with which 
separate instruments, each comprising or relating to one of such 
matters, would be chargeable under this Act. 


6. Subject to the provisions of the last preceding section, an instrument so 

Instruments framed as to come within two or more of the descriptions in 

coming within 

several descrip- Schedule I, Shall, Where the duties chargeable thereunder are 
tions in Schedule different, be chargeable only with the highest of such duties : 

Provided that nothing in this Act contained shall render chargeable with duty 
exceeding one rupee a counterpart or duplicate of any instrument chargeable with 
duty and in respect of which the proper duty has been paid. 

7. (1) No contract for sea-insurance (other than such insurance as is referred 
Policies of sea- to in section 506 of the Merchant Shipping Act, 1894), shall be 

insurance. Valid unless the same is expressed in a sea-policy. 

(2) No sea-policy made for time shall be made for any time exceeding twelve 
months. 

(3) No sea-policy shall be valid unless it specifies the particular risk or adven- 
ture, or the time, for which it is made, the names of the subscribers or under-writers, 
and the amount or amounts insured. 


(4) Where any sea-insurance is made for or upon a voyage and also for time, 
or to extent to or cover any time beyond thirty days after the ship shall have arrived 
at her destination and been there moored at anchor, the policy shall be charged with 
duty as a policy for or upon a voyage, and also with duty as a policy for time. 

8. (1) Notwithstanding anything in this Act, any local authority raising a loan 

under the provisions of the Local Authorities Loan Act, 1879, 
or of any other law for the time being in force, by the issue of 
bonds, debentures or other securities, shall, in respect of such 
loan, be chargeable with a duty of one per centum on the total 
amount of the bonds, debentures or other securities issued by it, and such bonds, 
debentures or other securities need not be stamped, and shall not be chargeable with 
any further duty on renewal, consoUdation, sub-division or otherwise. 


Bonds, deben- 
tures or other 
securities issued 
on loans under Act 
XI, 1879. 
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(2) The provisions of sub-section (1) exempting certain bonds, debentures 
or other securities from being stamped and from being chargeable with certain further 
duty shall apply to the bonds, debentures or other securities of all outstanding loans 
of the kind mentioned therein, and all such bonds, debentures or other securities shall 
be valid, whether the same are stamped or not : 

Provided that nothing herein contained shall exempt the local authority which 
has issued such bonds, debentures or other securities from the duty chargeable in 
respect thereof prior to the twenty-sixth day of March, 1897, when such duty has 
not already been paid or remitted by order issued by the Central Government. 

(3) In the case of wilful neglect to pay the duty required by this section, the 
local authority shall be liable to forfeit to the Government of sum equal to ten per 
centum upon the amount of duty payable, and a like penalty for every month after 
the first month during which the neglect continues. 

Power to reduce, 9. The collecting Government may, by rule or order pub- 

romit or compound 

duties. lished in the official Gazette, — 

(а) reduce or remit, whether prospectively or retrospectively, in the whole 

or any part of the territories under its administration, the duties with 
which any instruments or any particular class of instruments, or any 
of the instruments belonging to such class, or any instruments when 
executed by or in favour of any particular class of persons, or by or in 
favour of any members of such class, are chargeable, and 

(б) provide for the composition or consolidation of duties in the case of issues 

by any incorporated company or other body corporate of debentures, 
bonds or other marketable securities. 

B. — Of Stamps and the mode of using them. 

10. (1) Except as otherwise expressly provided in this Act, all duties with which 
Duties how to instruments are chargeable shall be paid, and such payment 

shall be indicated on such instruments, by means of stamps — 

(а) according to the provisions herein contained ; or, 

(б) when no such provision is applicable thereto — as the collecting Government 

may by rule direct. 

(2) The rules made under sub-section (1) may, among other matters, regulate, — 

(а) in the case of each kind of instrument — the description of stamps which 

may be used ; 

(б) in the case of instruments stamped with impressed stamps — the number 

of stamps which may be used ; 
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(c) in the case of bills of exchange or promissory notes written in any Oriental 
language — the size of the paper on which they are written. 

Use of adhesive 11. The following instruments may be stamped with adhesive 
stamps. stamps, namely : — 

(a) instruments chargeable with the duty of one anna or half an anna, except 
parts of bills of exchange payable otherwise than on demand and drawn in 
sets ; 

(?)) bills of exchange, and promissory notes drawn or made out of the Pro- 
vinces ; 

(o) entry as an advocate, vakil or attorney on the roll of a High Court ; 

(cZ) notarial acts, and 

(e) transfers by endorsement of shares in any incorporated company or other 
body corporate. 

12. (1) (a) Whoever affixes any adhesive stamp to any instrument chargeable 
Cancellation of with duty which has been executed by any person shall, when 
adhesive stamps. affixing such Stamp, cancel the same so that it cannot be used 
again ; and 

(6) whoever executes any instrument on any paper bearing an adhesive stamp 
shall, at the time of execution, unless such stamp has been already cancelled in manner 
aforesaid, cancel the same so that it cannot be used again. 

(2) Any instrument bearing an ahesive stamp which has not been cancelled 
so that it cannot be used again, shall, so far as such stamp is concerned, be deemed 
to be unstamped. 

(3) The person requried by sub-section (1) to cancel an adhesive stamp may 
cancel it by writing on or across the stamp his name or initials or the name or initials 
of his firm with the true date of his so writing, or in any other effectual manner. 

13. Every instrument written upon paper stamped with an impressed stamp 

Instruments shall be written ill such manner that the stamp may appear on the 

im^eied stamps instrument and cannot be used for or applied to any 

how to be written. other instrument. 

14. No second instrument chargeable with duty shall be written upon a piece 

trm^ent to^'bo'^^n Stamped paper upon which an instrument chargeable with duty 
same stamp. has already been written : 

Provided that nothing in this section shall prevent any endorsement which is 
duly stamped or is not chargeable with duty being made upon any instrument for 
the purpose of transferring any right created or evidenced thereby, or of acknowledging 
the receipt of any money or goods the payment or delivery of which is secured thereby. 
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15. Every instrument written in contravention of section 13 or section 14 
Instrument wri- shall be deemed to be unstamped. 

tten contrary to 
section 13 or 14 
deemed unstamped. 

16. Where the duty with which an instrument is chargeable, or its exemtion 

^ , from duty, depends in any manner upon the duty actuaily paid 

Denoting duty. 

in respect of another instrument, the payment of such iast- 
mentioned duty shall, if application is made in writing to the Collector for that pur- 
pose, and on production of both the instruments, be denoted upon such first-men- 
tioned instrument, by endorsement under the hand of the Collector or in such other 
manner (if any) as the collecting Government may by rule prescribe. 

C. — Of the time of stamping Instrumeyits. 

17. All instruments chargeable with duty and executed by any person in the 
Instruments ex- Provinces shall be stamped before or at the time of execution. 

^cuted in British 
India. 


18. (1) Every instrument chargeable with duty executed only out of the Pro- 
oth^*™han*^ Bills being a bill of exchange, or promissory note, may 

and notes exo- be stamped Within three months after it has been first received 

<5uted out the 

Provinces. in the Provinces. 


(2) Where any such instrument cannot, with reference to the description of 
stamp prescribed therefor, be duly stamped by a private person, it may be taken within 
the said period of three months to the Collector, who shall stamp the same, in such 
manner as the collecting Government may by rule prescribe, with a stamp of such 
value as the person so taking such instrument may require and pay for. 


19. The first holder in the Provinces of any bill of exchange payable otherwise 

Bills and notes demand, or promissory note drawn or made out of the 

drawn out of the Provinces shall, before he presents the same for acceptance or 

payment, or endorses, transfers or otherwise negotiates the same 

in the Provinces affix thereto the proper stamp and cancel the same : 

Provided that, — 


(a) if, at the time any such bill of exchange, or note comes into the hands of 

any holder thereof in the Provinces, the proper adhesive stamp is affixed 
thereto and cancelled in manner prescribed by section 12, and such 
holder has no reason to believe that such stamp was affixed or cancelled 
otherwise than by the person and at the time required by this Act, such 
stamp shall, so far as relates to such holder, be deemed to have been duly 
affixed and cancelled ; 

(b) nothing contained in this proviso shall relieve any person from any penalty 

incurred by him for omitting to affix or cancel a stamp. 
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D. — Of valuations for Duty. 

20. (1) Where an instrument is chargeable with ad valorem duty in respect of 
Conversion of any money expressed in any currency other than that of the 
amoimt expressed Provinces, such duty shall be calculated on the value of such 

cies. money in the currency of the Provinces according to the current 

rate of exchange on the day of the date of the instrument. 


(2) The Central Government may, from time to time, by notification *n the 
official Gazette prescribe a rate of exchange for the conversion of British or any foreign 
currency into the currency of the Provinces for the purposes of calculating stamp- 
duty, and such rate shall be deemed to be the current rate for the purposes of sub- 
section (1). 


21. Where an instrument is chargeable with ad valorem duty in respect of 


Stock and mar- 
ketable sexurities 
how to be valued. 


any stock or of any marketable or other security, such duty 
shall be calculated on the value of such stock or security according 
to the average price or the value thereof on the day of the date 


of the instrument. 


22 Where an instrument contains a statement of current rate of exchange. 
Effect of state- or average price, as the case may require, and is stamped in 
ment of rate of accordance with such statement, it shall, so far as regards the 
rage price. subject-matter of such statement, be presumed, until the contrary 

is proved, to be duly stamped. 


23. Where interest is expressly made payable by the terms of an instrument. 
Instruments instrument shall not be chargeable with duty higher than 

reserving interest. that with which it would have been chargeable had no mention 

of interest been made therein. 

23A. (1) Where an instrument (not being a promissory note or bill of 

Certain instru- exchange)— 
meats connected ® ' 

with mortgages of 
marketable securi- 
ties to bo charge- 
able as agreements. 

(a) is given upon the occasion of the deposit of any marketable 
security by way of security for money advanced or to be 
advanced by way of loan, or for an existing or future debt, or 

(b) makes redeemable or qualifies a duly stamped transfer, intended 
as a security, of any marketable security. 

it shall be chargeable with duty as if it were an agreement or memorandum of an 
agreement chargeable with duty under Article No. 5 (c) of Schedule I. 


(2) A release or discharge of any such instrument shall only be chargeable 
with the like duty. 
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24. Where any property is transferred to any person in consideration, wholly 

How tranfsfer in Of ^ny debt due to him, or subject either certainly or 

“o^subjeet to ‘0 the payment or transfer of any money or stock, 

future payment. Whether being or constituting a charge or incumbrance upon the 

etc., to be charged, property or not, such debt, money or stock is to be deemed the 

whole or part, as the case may be, of the consideration in respect whereof the transfer 
Is chargeable with ad valorem duty : 

Provided that nothing in this section shall apply to any such certificate of sale 
as is mentioned in Article No. 18 of Schedule I. 

Explanation. In the case of a sale of property subject to a mortgage or other 

incumbrance, any unpaid mortgage-money or money charged, together with the 

interest (if any) due on the same, shall be deemed to be part of the consideration for 
the sale : 

Provided that, where property subject to a mortgage is transferred to the mort- 
gagee, he shall be entitled to deduct from the duty payable on the transfer the amount 
of any duty already paid in respect of the mortgage. 

Illustrations. 

A ^ B Rs. 1,000. A sells a property to B, the consideration being Rs. 500 
and the release of the previous debt of Rs. 1, COO. Stamp-duty is payble on Rs. 1,500. 

Pc ^ P>'.°P!rty to Bfor Rs. ,500 which is subject to a mortgage to C for 

Rs. 1,000 and unpaid interest Rs. 200, Stamp-duty is payable on Rs. 1,700. 

(3) A inartgages a house of the value of Rs- 10,000 to B for Rs. 5,000. B 

afterwards buys the house from A. S amp-duty is payable on Rs. 10,000 less the 
amount of stamp-duty already paid for the mortgage. 

25. Where an instrument is executed to secure the payment of an annuity 

Valuation in OF other sum payable periodically or where the consideration 

^ of annuity, for a conveyance is an annuity or other sum payable periodically, 

* amount secured by such instrument or the consideration for 

to^^ ^iiveyance, as the case may be, shall, for the purposes of this Act, be deemed 

(a) where the sum is payable for a definite period so that the total amount 

to be paid can be previously ascertained — such total amount ; 

(b) where the sum is payable in perpetuity or for an indefinite time not ter- 

minable with any life in being at the date of such instrument or con- 
veyance— the total amount which, according to the terms of such ins- 
trument or conveyance, will or may be payable during the period of 

twenty years calculated from the date on which the first payment be- 
comes due ; and 

(c) where the sum is payable for an indefinite time terminable with any life 

in being at the date of such instrument or conveyance — the maximum 
amount which will or may be payable as aforesaid during the period of 
twelve years calculated from the date on which the first payment be- 
comes due. 

Where the amount or value of the subject-matter of any instrument charge- 
where able With ad valorem duty cannot be, or (in the case of an in- 

strument executed before the commencement of this Act) could 

torminato. not have been, ascertained at the date of its execution or flrst 

execution, nothing shall be claimable under such instrument more than the highest 


26. 

Stamp 
value of subject- 
matter is incie- 
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amount or value for which, if stated in an instrument of the same description, the 
stamp actually used would, at the date of such execution, have been sufficient : 

Provided that, in the case of the lease of a mine in which royalty or a share 
of the produce is received as the rent or part of the rent, it shall be sufficient to have 
estimated such royalty or the value of such share, for the purpose of stamp-duty, — 

(a) when the lease has been granted by or on behalf of the Crown, at such 

amount or value as the Collector may, having regard to all the circum- 
stances of the case, have estimated as likely to be payable by way of 
royalty or share to the Crown under the lease ; or 

(b) when the lease has been granted by any other person, at twenty thousand 

rupees a year ; 

and the whole amount of such royalty or share, whatever it may be, shall be claimable 
under such lease : 


Provided also that, where proceedings have been taken in respect of an instrument 
under section 31 or 41, the amount certified by the Collector shall be deemed to be the 
stamp actually used at the date of execution. 


27. 

Facts 
duty to 
forth in 
naont. 


The consideration (if any) and all other facts and circumstances affecting 
affecting the chargeability of any instrument with duty, or the amount 

of the duty with which it is chargeable, shall be fully and truly 
set forth therein. 


28. (1) Where any property has been contracted to be sold for one consideration 


Direction as to 
duty in case of 
certain conve- 

yances. 


for the whole, and is conveyed to the purchaser in separate 
parts by different instruments, the consideration shall be appor- 
tioned in such manner as the parties think fit, provided that a 


distinct consideration for each separate part is set forth in the conveyance relating 
thereto, and such conveyance shall be chargeable with ad valorem duty in respect 
of such distinct consideration. 


(2) Where property contracted to be purchased for one consideration for the 
whole, by two or more persons jointly, or by any person for himself and others, or 
wholly for others, is conveyed in parts by separate instruments to the persons by or 
for whom the same was purchased, for distinct parts of the consideration, the con- 
veyance of each separate part shall be chargeable with ad valorem duty in respect of 
the distinct part of the consideration therein specified. 

(3) Where a person, having contracted for the purchase of any property but 
not having obtained a conveyance thereof, contracts to sell the same to any other 
person and the property is in consequence conveyed immediately to the sub-purchaser, 
the conveyance shall be chargeable with ad valorem duty in respect of the consideration 
for the sale by the original purchaser to the sub-purchaser. 


> 
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(4) Where a person, having contracted for the purchase of any property but 
not having obtained a conveyance thereof, contracts to sell the whole, or any part 
thereof, to any other person or persons, and the property is in consequence conveyed 
by the original seller to different persons in parts, the conveyance of each part sold 
to a sub-purchaser shall be chargeable with ad valorein duty in respect only of the 
consideration paid by such sub-purchaser, without regard to the amount or value or 
the original consideration ; and the conveyance of the residue (if any) of such property 
to the original purchaser shall be chargeable with ad valorem duty in respect only 
of the excess of the original consideration over the aggregate of the considerations 
paid by the sub-purchasers : 

Provided that the duty on such last-mentioned conveyance shall in no case be 
less than one rupee. 


(5) Where a sub-purchaser takes an actual conveyance of the interest of the 
person immediately selling to him, which is chargeable with ad valorem duty in res- 
pect of the consideration paid by him and is duly stamped accordingly, any conveyance 
to be afterwards made to him of the same property by the original seller shall be charge- 
able with a duty equal to that which would be chargeable on a conveyance for the consi- 
deration obtained by such original seUer, or, where such duty would exceed five rupees, 
with a duty of five rupees. 


E. — Duty by whom payable. 


Duties by whom 
payable. 


29. In the absence of an agreement to the contrary, the 
expense of providing the proper stamp shall be borne, — 


(a) in the case of any instrument described in any of the following articles of 
Schedule I, namely : — 

No. 2 (Administration Bond), 

No. 6 (Agreement relating to Deposit of Title-deeds, Pawn or Pledge), 
No, 13 (Bill of exchange). 

No. 15 (Bond), 

No. 16 (Bottomry Bond), 

No. 26 (Customs Bond), 

No. 27 (Debenture), 

No. 32 (Further charge). 

No. 34 (Indemnity-bond), 

No. 40 (Mortgage-deed), 

No. 49 (Promissory-note), 

No. 55 (Release), 

No. 56 (Respondentia Bond), 

No. 57 (Security-bond or Mortgage-deed), 

No. 58 (Settlement), 

No 62 (a) ^Transfer of shares in an incorporated company or other 

body corporate). 


2SAn 
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No. 62 (6) (Transfer of debentures, being marketable securities, whether 

the debenture is liable to duty or not, except debentures 
provided for by section 8), 

No. 62 (c) (Transfer of any interest secured by a bond, mortgage-deed 

or policy of insurance), — 

by the person drawing, making or executing such instrument : 

(6) in the case of a policy of insurance other than fire-insurance — by the person 
effecting the insurance : 

(bb) in the case of a policy of fire-insurance — by the person issuing the policy : 

(c) in the case of a conveyance (including a re-conveyance of mortgaged 
property) — by the grantee ; in the case of a lease or agreement to lease — 
by the lessee or intended lessee : 

{d) in the case of a counterpart of a lease — by the lessor : 

(e) in the case of an instrument of exchange— by the parties in equal shares : 

(/) in the case of a certificate of sale — by the purchaser of the property to 
which such certificate relates : and 

ig) in the case of an instrument of partition— by the parties thereto in pro- 
portion to their respective shares in, the whole property partitioned, 
or, when the partition is made in execution of an order passed by a 
Revenue-authority or Civil Court or arbitrator, in such proportion as 
such authority. Court or arbitrator directs. 

30. Any person receiving any money exceeding twenty rupees in amount. 

Obligation to exchange, cheque or promissory note for an amount 

give receipt in exceeding twenty rupees, or receiving in satisfaction or part 

satisfaction of a debt any moveable property exceeding twenty 
rupees in value, shall, on demand by the person paying or delivering such money, 
bill, cheque, note or property, give a duly stamped receipt for the same. 

Any person receiving or taking credit for any premium or consideration for any 

renewal of any contract of fire-insurance, shaU, within one month after receiving or 

taking credit for such premium or consideration, give a duly stamped receipt for the 
same. 


CHAPTER III. 

ADJUDICATION AS TO STAMPS. 

31. (1) When any instrument, whether executed or not and whether previously 
Adjudication as Stamped Or not, is brought to the Collector, and the person brin<^- 

o proper stamp. 

(If any) with which it is chargeable, and pays a fee of such amount (not exceeding 
five rupees and not less than eight annas) as the Collector may in each case direct. 
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the CoUector shall determine the duty (if any) with which, in his judgment, the ins- 
trument is chargeable. 

(2) For this purpose the Collector may require to be furnished with an abstract 
0 # the instrument, and also with such affidavit or other evidence as he may deem 
necessary to prove that all the facts and circumstances affecting the chargeability 
of the instrument with duty, or the amount of the duty with which it is chargeable, 
are fully and truly set forth therein, and may refuse to proceed upon any such applica- 
tion until such abstract and evidence have been furnished accordingly : 

Provided that — 

(а) no evidence furnished in pursuance of this section shall be used against 

any person in any civil proceeding, except in an inquiry as to the duty 
with which the instrument to which it relates is chargeable ; and 

(б) every person by whom any such evidence is furnished shall, on payment 

of the full duty with which the instrument to which it relates is charge- 
able, be relieved from any penalty which he may have incurred under 

this Act by reason of the omission to state truly in such instrument any of 
the facts or circumstances aforesaid. 

32. (1) When an instrument brought to the Collector under section 31, is, in his 
Coii^ftor^^^^ opinion, one of a description chargeable with duty, and— 

(а) the Collector determines that it is already fully stamped, or 

(б) the duty determined by the Collector under section 31, or such a sum as, 

with the duty already paid in respect of the instrument, is equal to the 
duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument that the full duty (stating 
the amount) with which it is chargeable has been paid. 

(2) When such instrument is, in his opinion, not chargeable with duty, the 
Collector shall certify in manner aforesaid that such instrument is not so chargeable. 

(3) Any instrument upon which an endorsement has been made under this 
section, shall be deemed to be duly stamped or not chargeable with duty, as the 
case may be ; and, if chargeable with duty, shall be receivable in evidence or other- 
wise, and may be acted upon and registered as if it had been originally duly stamped : 

Provided that nothing in this section shall authorise the Collector to endorse— 

(a) any instrument executed or first executed in the Provinces and brought 
to him after the expiration of one month from the date of its execution 
or first execution, as the case may be ; 
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(6) any instrument executed or first executed out of the Provinces and brought 
to him after the expiration of three months after it has been first received 
in the Provinces ; or 

(c) any instrument chargeable with the duty of one anna or half an anna 
or any bill of exchange or promissory note, when brought to him, after 
the drawing or execution thereof, on paper not duly stamped. 


CHAPTER IV. 


INSTRU^IENTS NOT DUX.Y STAMPED. 


33. (1) Every person having by law or consent of parties authority to receive 

evidence, and every person in charge of a public office, except 
and^tmpo^d^ng an officer of police, before whom any instrument, chargeable, 
of instniments. Opinion, with duty, is produced or comes in the performance 

of his functions, shall, if it appears to him that such instrument is not duly stamped, 
impound the same. 

(2) For that purpose every such person shall examine every instrument so 
chargeable and so produced or coming before him in order to ascertain whether it is 
stamped with a stamp of the value and description required by the law in force in the 
Provinces when such instrument was executed or first executed : 

Provided that — 

(a) nothing herein contained shall be deemed to require any Magistrate or 
Judge of a Criminal Court to examine or impound, if he does not think 
fit so to do, any instrument coming before him in the course of any pro- 
ceeding other than a proceeding under Chapter XU or Chapter XXXVl 
of the Code of Criminal Procedure, 1898 : 

{b) in the case of a Judge of a High Court, the duty of examining and im- 
pounding any instrument under this section may be delegated to such 
officer as the Court appoints in this behalf. 

(3) For the purposes of this section, in cases of doubt, — 

(а) the collecting Government may determine what offices shall be deemed 

to be public offices ; and 

(б) the collecting Government may determine who shall be deemed to be 

persons in charge of public offices. 

34. Where any receipt chargeable with a duty of one anna is tendered to or 
„ . , produced before any officer unstamped in the course of the audit 

opocidl provi- 

eion as to un- of any public account, such officer may in his discretion, instead 
stomped receipts. impounding the Instrument, require a duly stamped receipt to 

be substituted therefor. 
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35. No instrument chargeable with duty shall be admitted in evidence for any 
Instruments not purpose by any person having by law or consent of parties autho- 
duiy stamped ^ ^ receive evidence, or shall be acted upon, registered or 

inadmissible m i. rr i 

evidence, etc. authenticated by any such person or by any public ouicer, unless 

such instrument is duly stamped : 


Provided that — 


(а) any such instrument not being an instrument chargeable with a duty 

of one anna or half an anna only, or a bill of exchange or promissory 
note shall subject to all just exceptions, be admitted in evidence on 
payment of the duty with which the same is chargeable, or, in the case 
of an instrument insufficiently stamped, of the amount required to make 
up such duty, together with a penalty of five rupees, or, when ten times 
the amount of the proper duty or deficient portion thereof exceeds five 
rupees, of a sum equal to ten times such duty or portion ; 

(б) where any person from whom a stamp receipt could have been demanded, 

has given an unstamped receipt and such receipt, if stamped, would be 
admissible in evidence against him, then such receipt shall be admitted 
in evidence against him on payment of a penalty of one rupee by the 
person tendering it ; 

(c) where a contract or agreement of any kind is effected by correspondence 
consisting of two or more letters, and any one of the letters bears the 
proper stamp, the contract or agreement shall be deemed to be duly 
stamped ; 

id) nothing herein contained shall prevent the admission of any instrument 
in evidence in any proceeding in a Criminal Court, other than a proceeding 
under Chapter XII or Chapter XXXVI of the Code of Criminal Procedure, 


1898 ; 

(c) nothing herein contained shall prevent the admission of any instrument 
in any Court when such instrument has been executed by or on behalf 
of the Crown, or where it bears the certificate of the Collector as provided 
by section 32 or any other provision of this Act. 

36. Where an instrument has been admitted in evidence, such admission shall 
Admission of not, except as provided in section 61, be called in question at 

not *to*brVert^or^ Stage of the same suit or proceeding on the ground that the 

ed. instrument has not been duly stamped. 

37. The collecting Government may make rules providing that, where an 

.... _ instrument bears a stamp of sufficient amount but of improper 

Admission ot 

improperly stamp- description, it may, on payment of the duty with which the same 
ed inatrumonts. Chargeable, be certified to be duly stamped, and any instrument 

so certified shall then be deemed to have been duly stamped as from the date of its 

execution. 
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38. (1) When the person impounding an instrument under section 33 has by 
, , , law or consent of parties authority to receive evidence and admits 

impounded how such instrument in evidence upon payment of a penalty as pro- 

dealt with. vided by section 35 or of duty as provided by section 37, he shall 

send to the Collector an authenticated copy of such instrument, together with a certi- 
ficate in writing, stating the amount of duty and penalty levied in respect thereof, and 
shall send such amount to the Collector, or to such person as he may appoint in this 
behalf, 

(2) In every other case, the person so impounding an instrument shall send it 
in original to the Collector. 

39. (1) When a copy of an instrument is sent to the Collector under section 38, 
Collector’s po- sub-section (1), he may, if he thinks fit, refund any portion of the 

war to rofiind 

penalty paid un- penalty IQ excess of five rupees which has been paid in respect of 

dor section 38, instrument, 

sub-section (1). 

(2) When such instrument has been impounded only because it has been written 
in contravention of section 13 or section 14, the Collector may refund the whole penalty 
so paid. 


40. (1) When the Collector impounds any instrument under section 33, or 
Collector's po- receives any instrument sent to him under section 38, sub-sec- 

hStniments being an instrument chargeable with a duty of one 

pounded. anna or half an anna only or a bill of exchange or promissory note, 

he shall adopt the following procedure : — 


(a) if he is of opinion that such instrument is duly stamped or is not chargeable 

with duty, he shall certify by endorsement thereon that it is duly stamped, 
or that it is not so chargeable, as the case may be : 

(b) if he is of opinion that such instrument is chargeable with duty and is not 

duly stamped, he shall require the payment of the proper duty or the 
amount required to make up the same, together with a penalty of five 
rupees ; or, if he thinks fit, an amount not exceeding ten times the 
amount of the proper duty or of the deficient portion thereof, whether 
such amount exceeds or falls short of'five rupees : 

Provided that, when such instrument has been impounded only because it has 
been written in contravention of section 13 or section 14, the Collector may, if he 
thinks fit, remit the whole penalty prescribed by this section. 

(2) Every certificate under clause (a) of sub-section (1) shall, for the purposes 
of this Act, be conclusive evidence of the matters stated therein, 

(3) Where an instrument has been sent to the Collector under section 38, sub- 
section (2), the Collector shall, when he has dealt with it as provided by this section, 
return it to the impounding officer. 
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41, II any instrument chargeable with duty and not duly stamped, not being 

an instrument chargeable with a duty of one anna or half an 
unduly stamped anna Only or a bill of exchange or promissory note, is produced 
by accident. person of his own motion before the Collector within one 

year from the date of its execution or first execution, and such person brings to the 
notice of the Collector the fact that such instrument is not duly stamped and offers 
to pay to the Collector the amount of the proper duty, or the amount required to make 
up the same, and the Collector is satisfied that the om ssion to duly stamp such ins- 
trument has been occasioned by accident, mistake or urgent necessity, he may, instead 
of proceeding under sections 33 and 40, receive such amount and proceed as next 

hereinafter prescribed. 


42. (1) When the duty and penalty (if any) leviable in respect of any instrument 


Endorsement of 
instruments on 
■which duty has 
been paid under 
section 35, 40 or 
41. 


have been paid under section 35, section 40 or section 41, the 
person admitting such instrument in evidence or the Collector, 
as the case may be, shall certify by endorsement thereon that the 
proper duty or, as the case may be, the proper duty and penalty 
(stating the amount of each) have been levied in respect thereof. 


and the name and residence of the person paying them. 


(2) Every nstrumont so endorsed shall thereupon be admissible in evidence, 
and may be registered and acted upon and authenticated as if it had been duly stamped, 
and shall be delivered on his application in this behalf to the person from whose pos- 
session it came into the hands of the officer impounding it, or as such person may 
direct : 


Provided that — 

(а) no instrument which has been admitted in evidence upon payment of duty 

and a penalty under section 35, shall be so delivered before the expiration 
of one month from the date of such impounding, or if the Collector 
has certified that its further detention is necessary and has not cancelled 
such certificate ; 

(б) nothing in this section shall affect the Code of Civil Procedure section 144, 

clause 3. 

43. The taking of proceedings or the payment of a penalty under this Chapter 
Prosecution for n respect of any instrument shall not bar the prosecution of any 

stamp-law. ^ person who appears to have committed an offence against the 

Stamp-law in respect of such instrument ; 

Provided that no such prosecution shall be instituted in the case of any instru- 
ment in respect of which such a penalty has been paid, unless it appears to the Collector 
that the offence was committed with an intention of evading payment of the proper 
duty. 
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a promissory note, may have been delivered to the payee : provided 
that another completed and duly stamped bill of exchange, or 
promissory note is produced identical in every particular, except 
in the correction of such omission or error as aforesaid, with the 
spoiled bill, or note : 

{d) the stamp used for an instrument executed by any party thereto which — 

(1) has been afterwards found to be absolutely void in law from the 

beginning : 

(2) has been afterwards found unfit, by reason of any error or mistake 

therein, for the purpose originally intended : 


(3) by reason of the death of any person by whom it s necessary that 

it should be executed, without having executed the same, or of 
the refusal of any such person to execute the same, cannot be 
completed so as to effect the ntended transaction in the form 
proposed : 

(4) for want of the execution thereof by some material party, and his 

inability or refusal to sign the same, is in fact incomplete and 
insufficient for the purpose for which it was intended : 

(5) by reason of the refusal of any person to act under the same, or 

to advance any money intended to be thereby secured, or by the 
refusal or non-acceptance of any office thereby granted, totally 
fails of the intended purpose : 

(6) becomes useless in consequence of the transaction intended to be 

thereby effected being effected by some other instrument between 
the same parties and bearing a stamp of not less value : 

(7) is deficient in value and the transaction intended to be thereby 

effected has been effected by some other instrument between the 
same parties and bear ng a stamp of not less value ; 

(8) is inadvertently and undesignedly spoiled, and in lieu whereof 

another instrument made between the same parties and for the 
same purpose is executed and duly stamped : 

Provided that, in the case of an executed instrument, no legal proceeding has 
been commenced in which the instrument could or would have been given or offered 
in evidence and that the instrument is given up to be cancelled. 


Explanation . — The certificate of the Collector under section 32 that the full 
duty with which an instrument is chargeable has been paid is an impressed stamp 
within the meaning of this section. 


Application for 
relief under sec- 
tion 49 when to bo 
made. 


50. The application for relief under section 49 shall be 
made within the following periods, that is to say, 
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(1) in the cases mentioned in clause {d) (5), within two months of the date 
of the instrument : 


(2) in the case of a stamped paper on which no instrument has been executed 
by any of the parties thereto, within six months after the stamp has been 
spoiled : 


(3) in the case of a stamped paper in which an instrument has been executed 
by any of the parties thereto, within six months after the date of the 
instrument, or, if it is not dated, within six months after the execution 
thereof by the person by whom it was first or alone executed : 


Provided that — 

(а) when the spoiled instrument has been for sufficient reasons sent out of 

the Provinces, the application may be made within six months after it 
has been received back in the Provinces : 

(б) when, from unavoidable circumstances, any instrument for which another 

instrument has been substituted cannot be given up to be cancelled 
within the aforesaid period, the application may be made within six 
months after the date of execution of the substituted instrument. 


51. The Chief Controlling Revenue-authority or the Collector if empowered 

by the Chief Controlling Revenue-authority in this behalf may, 
without limit of time, make allowance for stamped papers used 
for printed forms of instruments by any banker or by any in- 
corporated company or other body corporate, if for any sufficient 
reason such forms have ceased to be required by the said banker, 
company or body corporate, provided that such authority is satisfied that the duty in 
respect of such stamped papers has been duly paid. 


Allowance in 
case of printed 
forms no longer 
required by cor- 
porations. 


52, {a) When any person has inadvertently used, for an instrument charge- 
Aiiowanco for With duty, a Stamp of a description other than that pres- 

usod stamps. cribed for such instrument by the rules made under this Act, 
or a stamp of greater value than was necessary, or has inadvertently used any stamp 
for an instrument not chargeable with any duty ; or 


(6) when any stamp used for an instrument has been inadvertently rendered 
useless under section 15, owing to such instrument having been written in contravention 
of the provisions of section 13 ; 

the Collector may, on application made within six months after the date of the 
instrument, or, if it is not dated, within six months after the execution thereof by the 
person by whom it was first or alone executed, and upon the instrument, if chargeable 
with duty, being re-stamped with the proper duty, cancel and allow as spoiled the 
stamp so misused or rendered useless. 
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{h) if required and he thinks fit, stamps of any other description to the same 
amount in value ; or, 

(c) at his discretion, the same value in money, deducting one anna for each 
rupee or fraction of a rupee. 

54, When any person is possessed of a stamp or stamps which have not been 

spoiled or rendered unfit or useless for the purpose intended, but 

Allowance for ^ i. n 

stamps not ro- for which he has no immediate use, the Collector shall repay to 
quired for use. person the valuc of such stamp or stamps in money, deduct- 

ing one anna for each rupee or portion of a rupee, upon such person delivering up the 
same to be cancelled, and proving to the Collector’s satisfaction — 

((*) that such stamp or stamps were purchased by such person with a bona 
fide intention to use them ; and 

(6) that he has paid the full price thereof ; and 

(c) that they were so purchased within the period of six months next preceding 
the date on which they were so delivered : 

Provided that, where the person is a licensed vendor of stamps, the Collector 
may, if he thinks fit, make the repayment of the sum actually paid by the vendor with- 
out any such deduction as aforesaid. 

55. When any duly stamped debenture is renewed by the issue of a new deben- 
ture in the same terms, the Collector shall, upon application 

Allowance on . . j 

renewal of certain made within One month, repay to the person issuing such deben- 
deixjuturo.?. iure, the value of the stamp on the original or on the new deben- 

ture, whichever shall be less : 

Provided that the original debenture is produced before the Collector and can- 
celled by him in such manner as the Provincial Government may direct. 

Explau(itia?i . — A debenture shall be deemed to be renewed in the same terms 
within the meaning of this section notwithstanding the following changes : — 

(а) the issue of tv/o or more debentures in place of one original debenture, 

the total amount secured being the same ; 

(б) the issue of one debenture in place of two or more original debentures, 

the total amount secured being the same ; 

(c) the substitution of the name of the holder at the time of renewal for the 
name of the original holder ; and 

(cZ) the alteration of the rate of interest or the dates of payment thereof. 
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CHAPTER VI. 


Control of, and 
statemont of case 
to, Chief Control- 
ling Revenue-au- 
thority. 


BEFERENCB AND REVISION. 


N 


56. (1) The powers exercisable by a Collector under Chap- 
ter IV and Chapter V and under clause (a) of the first proviso 
to section 26 shall in all cases be subject to the control of the 
Chief Controlling Revenue, authority. 


(2) If any Collector, acting under section 31, section 40 or section 41, feels 
doubt as to the amount of duty with which any instrument is chargeable, he may 
draw up a statement of the case, and refer it, with his own opinion thereon, for the 
decision of the Chief Controlling Revenue-authority. 


(3) Such authority shall consider the case and send a copy of its decision to the 
Collector, who shall proceed to assess and charge the duty (if any) in conformity with 
such decision. 


Statement of 
case by Chief 
Controlling Reve- 
nue-authority to 
High Court, Chief 
Court, or Judicial 
Commiflsioner’a 
Court. 


57. (1) The Chief Controlling Revenue-authority may state 
any case referred to it under section 56, sub-section (2), or other- 
wise coming to its notice, and refer such case, with its own opinion 
thereon, — 


\ 


(а) if it arises in the Andaman and Nicobar Islands, the High Court at 

Calcutta ; 

(б) if it arises in Ajmer-Merwara, to the High Court at Allahabad ; and 

(c) if it arises in any other Province or part of a Province, to the High Court 

of that Province or part of the Province. 

(2) Every such case shall be decided by not less than three Judges of the High 
Court, Chief Court or Judical Commissioner’s Court to which it is referred, and in 
case of difference the opinion of the majority shall prevail. 

58. If the High Court, is not satisfied that the statements contained in the 
Power of High case are sufficient to enable it to determine the questions raised 

^rtre’r ^arUcuiare thereby, the Court may refer the case back to the Revenue- 
ae to case stated. authority by which it was stated, to make such additions thereto 

or alterations therein as the Court may direct in that behalf. 

59. (1) The High Court, upon the hearing of any such case, shall decide the 
Pro^duro in questions raised thereby, and shall deliver its judgement thereon 

disposing of case 

Btatod. containing the grounds on which such decision is founded, 

(2) The Court shall send to the Revenue-authority by which the case was stated, 
a copy of such judgment under the seal of the Court and the signature of the Registrar ; 
and the Revenue-authority shall, on receiving such copy, dispose of the case conform- 
ably to such judgment. 


XXX 


60. (1) If any Court, other than a Court mentioned in section 57, feels doubt 
Statement of as to the amount of duty to be paid in respect of any instrument 

cwts Ki'gh under proviso (a) to section 35, the Judge may draw up a state- 

Court. ment of the case and refer it, with his own opinion thereon, for 

the decision of the High Court, to which, if he were the Chief Controlling Revenue- 
authority, he would, under section 57, refer the same. 

(2) Such Court shall deal with the case as if it had been referred under section 57, 
and send a copy of its judgment under the seal of the Court and the signature of the 
Registrar to the Chief Controlling Revenue-authority and another like copy to the 
Judge -making the reference, who shall, on receiving such copy, dispose of the case 
conformably to such judgment. 

(3) References made under sub-section (1), when made by a Court subordinate 
to a District Court, shall be made through the District Court, and, when made by any 
subordinate Revenue Court, shall be made through the Court immediately superior. 

61. (1) When any Court in the exercise of its civil or revenue Jurisdiction or 

any Criminal Court in any proceeding, under Chapter XII or 
Chapter XXXVI of the Code of Crimininal Procedure, 1898, 
makes any order admitting any instrument in evidence as duly 
stamped or as not requiring a stamp, or upon payment of duty 

and a penalty under section 35, the Court to which appeals lie from, or references 
are made by, such first-mentioned Court may, of its own motion or on the application 
of the Collector, take such order into consideration. 

(2) If such Court, after such consideration, is of opinion that such instrument 
should not have been admitted in evidence without the payment of duty and penalty 
under section 35, or without the payment of a higher duty and penalty than those 
paid, it may record a declaration to that effect, and determine the amount of duty 
with which such instrument is chargeable, and may require any person in whose 
possession or power such instrument then is, to produce the same, and may impound 
the same when produced. 

(3) When any declaration has been recorded under sub-section (2), the Court 
recording the same shall send a copy thereof to the Collector, and, where the instru- 
ment to which it relates has been impounded or is otherwise in the possession of such 
Court, shall also send him such instrument. 

(4) The Collector may thereupon, notwithstanding anything contained in the 
order admitting such instrument in evidence, or in any certificate granted under 
section 42, or in section 43, prosecute any person for any offence against the Stamp-law 
which the Collector considers him to have committed in respect of such instrument : 

Provided that — 

(a) no such prosecution shall be instituted where the amount (including duty 
and penalty) which, according to the determination of such Court, was 


Revision of 

certain decisions 
of Courts regard- 
ing the sufficiency 
of stamps. 
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payable in respect of the instrument under section 35, is paid to the 
Collector, unless he thinks that the offence was committed with an inten- 
tion of evading payment of the proper duty ; 

(b) except for the purposes of such prosecution, no declaration made under 
this section shall affect the validity of any order admitting any instru- 
ment in evidence, or of any certificate granted under section 42. 


CHAPTER VII. 

CRIMINAL OFFENCES AND PROCEDURE. 



Penalty for exe- 62 . ( 1 ) Any person— 

cuting instrument 
etc., not duly 
stamped. 

(а) drawing, making, issuing, endorsing or transferring, or signing otherwise 

than as a witness, or presenting for acceptance or payment, or accepting, 
paying or receiving payment of, or in any manner negotiating, any bill 
of exchange payable otherwise than on demand or promissory note 
without the same being duly stamped ; or 

(б) executing or signing otherwise than as a witness any other instrument 

chargeable with duty without the same being duly stamped ; or 

(c) voting or attempting to vote under any proxy not duly stamped ; 

shall for every such offence be punishable with fine which may extend to five hundred 
rupees : 

Provided that, when any penalty has been paid in respect of any instrument 
under section 35, section 40 or section 61, the amount of such penalty shall be allowed 
in reduction of the fine (if any) subsequently imposed under this section in respect of 
the same instrument upon the person who paid such penalty. 

(2) If a share warrant is issued without being duly stamped, the company issuing 
the same, and also eveiy person who, at the time when it is issued, is the managing 
director or secretary or other principal officer of the company, shall be punishable 
with fine which may extend to five hundred rupees. 

63. Any persofl^feqiiired by section 12 to cancel an adhesive stamp, and faffing 

fai^ro^^Yo cancel ^^ancel such Stamp in manner prescribed by that section, shall 
adliosivo sfca rn^. ^^e^unlshable with fine wfffch may extend to one hundred rupees. 

Any person who, \Vitl5 intent* to defrauiL-the Govern- 

oxxuBSion ^ ^ t 

comply 1 . / ^ j 

viaioM M i 

mi ^ 


f-^e^unlshable with fine wlffch may extend to one hundred rupees. 
^ person who, With intent- to defraud— the Govern- 


L 


i_th, 




aii t) Jelacts and circumstances required 
i? *-iiment are not fully an ^ 



j 
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(6) being employed or concerned in or about the preparation of any instrument, 
neglects or omits fully and truly to set forth therein all such facts and 

circumstances ; or 

(c) does any other act calculated to deprive the Government of any duty or 
penalty under this Act ; 


shall be punishable with fine which may extend to five thousand rupees. 

Penalty for 65. Any person who, — 

refusal to give 
receipt, and for 
devices to evade 
duty on receipt. 

(а) being required under section 30 to give a receipt, refuses or neglects to give 

the same ; or 

(б) with intent to defraud the Government ol any duty, upon a payment of 

money or delivery of property exceeding twenty rupees in amount or 
value, gives a receipt for an amount or value not exceeding twenty 
rupees, or separates or divides the money or property paid or delivered. 


shall be punishable with fine which may extend to one hundred rupees. 

Penalty for not 66, Any person who — 

making out policy, 
or making one 
not duly stamped. 

(а) receives, or takes credit for, any premium or consideration for any con- 

tract of insurance and does not, within one month after receiveing, or 
taking credit for, such premium or consideration, make out and execute 
a duly stamped policy of such insurance ; or 

(б) makes, executes or delivers out any policy which is not duly stamped, or 

pays or allows in account, or agrees to pay or allow in account, any 
money upon, or in respect of, any such policy ; 
shall be punishable with fine which may extend to two hundred rupees. 

67. Any person drawing or executing a bill of exchange payable otherwise 
penalty for not than on demand or a policy of marine insurance purporting to be 
^awme fuii^^num- ^j^wn OT executed in a set of two or more, and not at the same 

marine poUcies time drawing or executing on paper duly stamped the whole 

purporting to be . , . 

in sets. number of bills or policies of which such- bill or policy purports 

the set to consist, shall be punishable with fine which may extend to one thousand 
rupees. 


Penalty^^*’ for 
post-dat^^ bills, 
and y€ot "bther 
dovio^ to de- 
t'and the revenue. 


An^person 



(a) with intent to defraud' .^'^® Govety ^ 
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(6) knowing that such hiU or note has been so post-dated, endorses, transfers, 
presents for acceptance or payment, or accepts, pays or receives payment 
of, such biU or note, or in any manner negotiates the same ; or 

(c) with the like intent, practises or is concerned in any act, contrivance or 

device not specially provided for by this Act or any other law for the time 
being in force ; 

shaU he punishable with fine which may extend to one thousand rupees. 

69. (a) Any person appointed to sell stamps who disobeys 


Penalty for 

breach of rule 

relating to sale any rule made under section 74 • and 
of stamps and 

for unauthorised 
Bale. 


appointed who sells or offers for sale any stamp (other 
tban a one anna or half an anna adhesive stamp) ; 

« with flTlTr ^ '"Wch may extend to six months, 

or with fine which may extend to flve hundred rupees, or with both. 

70. (1) No prosecution in respect of any ollence punishable under this Act or 

i^itution and hereby repealed shall be instituted without the sanction 

non^uot of proaecu. of the CoUector or such other officer as the collecting Governm'jnr 

generally, or the CoUector speciaUy authorises in that behalf. 

7k® ControIUng Revenue-authority, or any officer generally or speciaUv 
authored by it in this behalf, may stay any such prosecution or compouVd any such 

71. No Magistrate other than a Presidency Magistrate or a Magistrate whose 

“°* ^ Magistrate of the second class, 

^ Shall try any offence under this Act. 

72. Every such offence committed in respect of any instrument may be tried 

Place of trial. *“ district or presidency-town in which such instrument 

such niTan . K. i® "*■ PresMency-town in which 

ZLC “ P^o^edure for the time being 


CHAPTER VIII. 

SUPPLEMENTAL PROVISIONS. 

73. Every public officer having in his custody any registers, books, records. 
Books, etc., to P^P®rs> documents or proceedings, the inspection whereof mav 
to u«poo- tend to secure any duty, or to prove or lead to the dlscove^ 

of any fraud or omission in relation to any duty, shaU at aU 

2 S A III 
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reasonable times permit any person authorised in writing by the Collector to inspect for 
such purpose the registers, books, papers, documents and proceedings, and to take 
such notes and extracts as he may deem necessary, without fee or charge 

Powers to make 74. The collecting Government may make rules for regu- • 

roles relating to 

afrirt of stamps. lating — 


(а) the supply and sale of stamps and stamped papers, 

(б) the persons by whom alone such sale is to be conducted, and 
(c) the duties and remuneration of such persons : 

Provided that such rules shall not restrict the sale of one anna or half an anna 
adhesive stamps. 


75. The collecting Government may make rules to carry out generally the 
Power to make P^^’Poses of this Act, and may by such rules prescribe the fines, 


rules generally to 
oarrv out Act. 


Publicatiou 

rules. 


of 


which shall in no case exceed five hundred rupees, to be incurred 
on breach thereof. 

76. (1) All rules made under this Act shall be published in the 

official Gazette. 


(2) All rules published as required by this section shall, upon such publication, 
have effect as if enacted by this Act. 

76A. The Central Government, subject to the provisions of section 124 (1) of the 
Delegation of Government of India Act, 1935, and the Provincial Government, 
certain powers. notification in the official Gazette delegate 


(a) all or any of the powers conferred on it by sections 2 (9), 33 (3) (6), 70 (1), 
74 and 78 to the Chief Controlling Revenue-authority ; and 


(b) aU or any of the powers conferred on the Chief Controlling Revenue- 
authority by sections 45 (1) (2), 56 (1) and 70 (2) to such subordinate 
Revenue-authority as may be specified in the notification. 

77. Nothing in this Act contained shaU be deemed to affect the duties chargeable 
Saving as to under any enactment for the time being in force relating to court- 

oourtfoea. fees. 


78. Every Provincial Government shall make provision for the sale of transla- 

Aot to be trans- Act in the principal vernacular languages of the 

labod end sold territories administered by it at a price not exceeding four annas 

cheaply. ^^p^^ 


■ ‘ 79. [Repeal.] RepeaUd by Section 3 and Schedule 11 of the Repealing and 

Amending Act^ 1914 (X of 1914). 

> . :•.« 
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SCHEDULE I. 

STAMP-DUTY ON INSTRUMENTS. 

{See section ,?.) 
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Description of Instrument 


Proper Stamp-duty. 


1. acknowledgment of a debt exceeding twenty 
rupees in amount or value, written or signed by, 
or on behalf of, a debtor in order to supply evi- 
dence of such debt in any book (other than a 
banker’s pass-book) or on a separate piece of pa- 
per when such book or paper is left in the creditor’s 
possession ; provided that such acknowledgment : 
does not contain any promise to pay the debt or 
any stipulation to pay interest or to deliver any 
goods or other property. 


One anna. 


2. ADMINISTRATION-BOND, including a bond 
given under section 258 of the Indian Succession 
Act, 1865, section 6 of the Government Savings 
Banks Act, 1873, section 78 of the Probate and 
Mniinistration Act. 1881, or section 9 or section 
10 of the Succession Certificate Act, 1889,— 




) 




(a) where the amount does not exceed Rs. 1,000 

(b) in any other case 




The same duty as a Bond 

(No. 15) for such amount. 
Five rupees. 


ADOPTION-DEED, that is to say any Instru- 
ment /other ibaa a will) recording an adoption 

or conferring or purporting to confer an authority 
to adopt. 


Ten rupees. 



ADVOCATE. See Entry as an Advocate (No. 30). 

AFFIDAVIT, including an affirmation or declara- 
tion In the case of persons by law allowed to 
affirm or declare instead of swearing. 

I^xemptiona. 

Affidavit or declaration in writing when made- - 


One rupee. 


(o) as a condition of enrolment under the Indian 

Army Act, 1911 ; or the Indian Air Force 
Act, 1933 ; 

for the immediate purpose of being filed or 

used in any Court or before the officer of 
any Court ; or 

(e) for the sole purpose of enabling any person 

to receive any pension or charitable allow- 
ance. 



Description of Instrument. 

Proper Stamp-duty. 

6. AGREEMENT OR MEMORANDUM OF AN 
AGREEMENT — 



(a) if relating to the sale of a bill of exchange ; 

1 

Two annas. 


ib) if relating to the sale of a Government secu- 
rity or share in an incorporated company | 
or other body corporate ; 

1 

Subiect to a maximum of 
ten rupees, one anna for 
every Rs. 10,000 or part 
thereof of the value of 
the security or share. 

(c) if not otherwise provided for 

1 

Eight annas. 


hjxemvtion..H. 




Agreement or memorandum oi agreement 


(а) for or relating to the sale of goods or mer- 

chandise exclusively, not being a Note or 
Memorandum chargeable under No. 43 ; 

(б) made in the form of tenders to the Central 

Government for or relating to any loan ; 

(c) made under the European Vagrancy Act, 
1874, section 17 ♦ 


AGREEMENT TO LEASE. Ste Lease (No. 35). 


8. AGREEMENT RELATING TO DEPOSIT OF 
TITLE-DEEDS, PAWN OR PLEDGE, that is to 
say, any instrument evidencing an agreement 
relating to — 

(1) the deposit of title-deeds or instruments cons- 
tituting or being evidence of the title to any 

property whatever (other than a marketable secu- 
rity), or 

(2) the pawn or pledge of moveable property 
where such deposit, pawn or pledge has 
been made by way of security for the repayment 


<XVII U77o7m9T Law (Removal of Racial Di criiuiaatiousj Acc. 1949 
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Description of Instrument. 

1 

Proper Stamp-duty. 

1 

of money advanced or to be advanced by way of 
loan or an exiting or future debt — 

! 

j 

(a) If such loan or debt is repayable on demand 
or more than three months from the date 
of the instrument evidencing the agree- 
ment ; 

1 

1 

1 The same duty as a Bill of 
Exchange [No 13 (6)] for 
the amount secured. 

« 

(6) if such loan or debt is repayable not more 
than three months from the date of such 
instrument. 

Exemption. 

1 

Half the duty payable on 
a Bill of Exchange [No 
13 (5)] for the amount 
secured. 

1 

Instrument of pawn or pledge of goods if unattested. ' 


T. APPOINTMENT IN EXECUTION OF A POWER, 
whether of trustees or of property, moveable or 
immoveable, where made by any writing not be- 
ing a Will. 

Fifteen rupees. 

8. APPRAISEMENT OR VALUATION, made other- ' 
wise than under an order of the Court in the * 
course of a suit^ — 

1 


(o) where the amount does not exceed Rs. 1,000 ; 

The same duty as a Bond 
(No. lb) for such amount. 

(6) n any other case 

Five rupees. 


E xempiioT^s . 


{«) Appraisement or valuation made for the in- 
formation of one party only, and not being 
In any manner obligatory between parties 
either by agreement or operation of law. 

% 

i 

(6) Appraisement of crops for the purpose of ! 
ascertaining the amount to be given to a i 
landlord as rent. i 


APPRENTICESHIP-DEED, including every writing 
relating to the service or tuition of any 
apprentice, clerk or servant, placed with any 
master to learn any profession, trade or 
employment, not being articles of clerkship 
(No. 11). 


Five rupees. 


r 
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Description of Instrument. 


Proper Stamp-duty. 


Exemption. 

\ 

Instruments of apprenticeship executed by a Magis- ! 
trate under the ApprenticesAct, 1850, or by which 
a person is apprenticed by or at the charge of any 
public charity. 

10. ARTICLES OP ASSOCIATION OF A COMPANY. ' Twenty-five rupees 


Exemption . 


Articles of any Association uot formed for profit 1 
and registered under section 26 of the Indian Com- 
panies Act, 1882. 

I 

See also Memorandum of Association of a Company 
(No. 39). 

I 

11* ARTICLKS OF CLERKSHIP or contract whereby 
any person first becomes bound to serve as a clerk 
in order to his admission as an attorney in any 
High Court. 

ASSIGNMENT. See Conveyance (No. 23), Transfer 
(No. 62), and Transfer of Lease (No. 63), as the 
case may be. 

ATTORNEY. See Entry as an Sttorney (No, 30), 
and Power-of-Attorney (No. 48). 

AUTHORITY TO ADOPT. See Adoption-deed 
(No. 3). 

12. AWARD, that is to say, any decision In writing by 
an arbitrator or umpire, not being an award direc- 
ting a partition, on a reference made otherwise 
than by an order of the Court in the course of a 
suit — 

(a) where the amount or value of the property 
to which the award relates as set forth in such 
award does not exceed Rs. 1,000 : 


Two hundred 
rupees. 


and fifty 


The same duty as a Bond 
(No. 15) lor such amount. 


(6) in any other case 


Five rupees 



Description of Instrument. Proper Stamp-duty. 


Exemption. 


Award under the Bombay District Municipal Act, 
1873, section 81 or the Bombay Hereditary OfUces 
Act, 1874, section 18. 

13. BILL OF EXCHANGE [as defined by S. 2 (2)] not 
being a Bond> bank-note or currency-note — 


(«) 



If drawn 

If drawn 

If 

in S3t of 

i[4 Si t of 

drawa 

two. f'»r 

thpo(5, for 

singly. 

each pnrt 
of the set. 

^'ach part 
jof the set. 


Rs. a. p.iRs. a. p.iRs. a. p 


(&) where payable otherwise than on demand,' 
but not more than one year after date or! 
sight — 


Rs. 


if the amount of the bill or 


note does not exceed 


200 

1 

0 

3 

0 

0 

2 

0 

0 

1 

0 

if It exceeds Rs 

I. 200 and does 





1 

1 






not exceed 



400 

0 

6 

0 

0 

3 

0 

0 

2 

0 

Ditto 

400 

ditto 

600 

0 

9 

0 

0 

5 

0 

0 

3 

0 

Ditto 

600 

ditto 

800, 

0 

12 

0 

0 

6 

0 

0 

4 

0 

Ditto 

800 

ditto 

1.000 

0 

15 

0 

0 

8 

0 

0 

5 

0 

Ditto 

1,000 

ditto 

1,200 

1 

2 

0 

0 

9 

0 

0 

6 

0 

Ditto 

1,200 

ditto 

1,600 

1 

8 

0 

0 

12 

0 

0 

8 

0 

Ditto 

1,600 

ditto 

2,500 

2 

4 

0 

1 1 

2 

0 

i ^ 

12 

0 

Ditto 

2,500 

ditto 

5,000 

4 

8 

0 

2 

4 

0 

1 

1 

8 

0 

Ditto 

5,000 

ditto 

7 500 

6 

12 

0 

3 

6 

0; 

2 

4 

0 

Ditto 

7,500 

ditto 

10,000 

9 

0 

0 

4 

8 

0 

3 

0 

0 

Ditto 

10,000 

ditto 

15,000 

13 

8 

0 

6 

12 

0 

4 

8 

0 

Ditto 

15,000 

ditto 

20,000; 

18 

0 

0 

1 

9 

0 

0 

6 

0 

0 

Ditto 

20,000 

ditto 

25,000 

22 

8 

o: 

11 

4 

0 

7 

8 

0 

Ditto 

25,000 

ditto 

30,000 27 

0 

0 

13 

8 

0 

9 

0 

0 

and for every additional Rs. 

10,000 or part thereof 

9 

0 

0 

4 

8 

0 

3 

0 

0 


In excess of Rs 30,000. 

(c) where payable at more than one year after 
date or sight. 


The same duty as a Bond 
(No. 15) for the same 
amount. 



Description of Instrument. 


14, BILL OF LADING (Including a through bill of 
lading). 


Exemptions. 

(«) Bill of lading when the goods therein describ- 
ed are received at a place within the limits 
of any port as defined under the Indian 
Ports Act, 1889, and are to be delivered at 
another place within the limits of the same 
port. 

(6) Bill of lading when executed out of the Pro- 
vinces and relating to property to be deli- 
vered in the Provinces. 

15. BOND [as defined by section 2 (5)] not being a 
Debenture (No. 27) and not being otherwise pro- 
vided for by this Act, or by the Court-fees Act, 
1870,— 

where the amount or value secured does not exceed 
Rs. 10. 

Rs. 

exceed where it exceeds Rs. 10 and does not exceed 50 
Ditto 50 ditto 100 

Ditto 100 ditto 200 

Ditto 200 ditto 300 

Ditto 300 ditto 400 

Ditto 400 ditto 500 

Ditto 500 ditto 600 

Ditto 600 ditto 700 

Ditto 700 ditto 800 

Ditto 800 ditto 900 

Ditto 900 ditto 1,000 

and for every Rs. 500 or part thereof in excess of 
Rs. 1,000. 

See Administration-Bond (No. 2), Bottomry Bond 
(No. 16), Customs Bond (No. 26), Indemnity- 
Bond (No. 34), Respondentia Bond (No. 56), Secu- 
rity Bond (No. 57). 


Proper Stamp-duty. 


Four annas. 

N.B . — If a bill of lading is 
drawn in parts, the pro- 
per stamp therefor must 
borne by each one of the 
set. 


1 Two annas 


1 Four annas. 

I Eight annas, 
j One rupee. 

One rupee eight annas. 
Two rupees. 

Two rupees eight annas. 
Three rupees. 

Three rupees eight annas. 
Four rupees. 

Four rupees eight annas. 
Five rupees. 

Two rupees eight annas. 



Description of Instrument 


Proper Stamp-duty. 


15. BOHD — fontd. 

Exemptions. 

Bond, when executed by — 

(a) headmen nominated under rules framed in 
accordance with the Bengal Irrigation Act, 
1876, section 99, for the due performance 
of their duties under that Act ; 


(6) any person for the purpose of guaranteeing 
that the local income derived from private 
subscriptions to a charitable dispensary 
or hospital or any other object of public 
utility shall not be less shan a specified sum 
per mensem. 


16. BOTTOMRY BOND, that *s to say, any instrument 
whereby the master of a sea-going ship borrows 
money on the security of the ship to enable him 
to preserve the ship or prosecute her voyage. 


The same duty as a Bond 
(No. 15) for the same 
amount. 


17, CANCELLATION — Instrument of (including any 
instrument by which any instrument previously 
executed is cancelled), if attested and not other- 
wise provided for. 


Five rupees. 


Set also Release (No. 55), Revocation of Settlement 
(No. 58-B), Surrender of Lease (No. 61), Revoca- 
tion of trust (No. 64-B). 


18. CERTIFICATE OF SALE (in respect of each pro- 
perty put up as a separate lot and sold) granted 
to the purchaser of any property sold by public 
auction by a Civil or Revenue Court, or Collector 
or other Revenue Officer — 


(а) where the purchase-money does not exceed 

Rs. 10 ; 

(б) where the purchase-money exceeds Rs. 10 

but does not exceed Rs. 25 ; 


Two annas. 

Four annas. 


(c) In any other case 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount of the purchase- 
money only. 





I * :< •' ^ 
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Description of Instrument. 

Proper Stamp-duty. 

19. CERTIFICATE OR OTHER DOCUMENT eviden- 
cing the right or title of the holder thereof, or any 
other person, either to any shares, scrip or stock 
in or of any incorporated company or other body 
corporate, or to become proprietor of shares, 1 
scrip or stock in or of any such company or body. 

Two annas. 

1 

« 

•/ 

See ((ho Letter of Allotment of Shares (No. 36). 

1 

20. CHARTER-PARTY, that is to say, any instrument 
(except an agreement for the hire of a tug-steam- 
er) whereby a vessel or some specified principal 
part thereof is let for the specified purposes of the 
charterer, whether it includes a penalty clause i 

One rupee. 


or not. 



* 




♦ 




I 


22. COMPOSITION-DEED, that is to say, any instru- 
ment executed by a debtor whereby he conveys j 
his property for the benefit of his creditors, or 
whereby payment of a composition or dividend on 
their debts is secured to the creditors, or whereby 
provision is made for the continuance of the 
debtor’s business under the supervision of inspec- 
tors or under letters of license for the benefit of 
his creditors. 


Ten rupees. 


23. CONVEYANCE [as defined by section 2 (10)1 not I 

being a transfer eharged or exempted under* 
No. 62, — i 


where the amount or value of the consideration for 

such conveyance as set forth therein does not 
exceed Rs. 50 ; 


Eight annas. 


where it exceeds 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

and for every Rs. 
Rs. 1,000. 


Rs. 50 but does not 

exceed 


100 

200 

200 

400 

500 

600 

700 

800 

900 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


Rs. 
100 
200 
300 
400 
500 
600 
700 
800 
900 
1,000 


500 or part thereof In excess of 


Two rupees. 
Three rupees. 
Four rupees. 
Five rupees. 
Six rupees. 
Seven rupees. 
Eight rupees. 
Nine rupees. 
Ten rupees. 
Five rupees. 
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Description of Instrument. 


23. CONVEYANCE— contd. 


Proper Stamp-duty. 


24 . 


25 . 


Exe^nption. 

0 

Asslgment of copyright by entry made under the 
Indian Copyright Act, 1847, section 5. 

CO-PARTNERSUIP-DEED. See Partnership 
(No. 46). 

COPY OR EXTRACT certified to be a true copy or 
extract by or by order of any public officer and 
not chargeable under the law for the time being in 
force relating to court-fees — 


(<) if the original was not chargeable with dutv | Eight annas 
if the dutv with which it was chargeable does | 
noi exceed one rupee ; ' 


{ii) in any other case 


One rupee. 


Exemptions. 

{a) Copy of any paper which a pubMc officer is 
expressly required by law to make or fur- 
nish for record in any public office or for 
any public purpose. 

(6) Copy of, or extract from, any register rela- 
ting to births, baptisms, namings, dedica- 
tions, marriages, divorces, deaths or burials 

COUNTERPART OR DUPLICATE of any instru- 
ment chargeable with duty and in respect of which 
the proper duty has been paid, — 

(a) if the duty with which the original instru- ! The same duty as U pay- 


ment is chargeable does not exceed one 
rupee ; 


(6) in any other case 


able on the original. 


« • 


0ns rupee. 


Exemption, 

Counterpart of any lease granted to a cultiva- 
tor when such lease is exempted from duty. 


Description of Instrument. 


Proper Stamp-duty. 


26. CUSTOMS BOND 


27 




<o) where the amount does not exceed Rs. 1,000 ; 
(6) in any other case 

• • • • • • , ^ 

DEBENTURE (whether a mortgage debenture or 
not), being a marketable security transferable— 

(a) by endorsement or by a separate instrument 
of transfer ; 


(d) bv delivery 


The same duty as a Bond 
(No. 15) for such amount* 

Five rupees. 


^xphnattan,—Tbe term “Debenture” includes any 
interest coupons attached thereto, but the am- 
ount of such coupons shaU not be included n 
estimating the duty. 

Bxmption. 

A debenture issued by an incorporated company 
or other body corporate in terms of a registered 
mortgage-deed, duly stamped in respect of the 
full amount of debentures to be issued there- 
under, whereby the company or body borrowing 
makes over, in whole or in part their property 
to trustees for the benefit of the debenture- 
holders : provided that the debentures so issued 

are expressed to be issued in terms of the said 
mortgage-deed. 

See also Bond (No. 15), and section 8 and 55. 

trust. See Trust 

{ao. o4)* 

DELIVERY-ORDER IN RESPECT OF GOODS 
that is to say, any instrument entitling any per- 
son therein named, or his assigns or the holder 
thereof, to the delivery of any goods lying in any i 
dock or port, or in any warehouse in which goods ' 
are stored or deposited on rent or hire, or upon * 
any wharf, such instrument being signed by or ' 
on behaU of the owner of such goods upon the ‘ 
sale or transfer of the property therein, when such 
goods exceed in value twenty rupees. 


The same duty as a Bond 
(No 15) for the same 
amount. 


j The same duty as a Con- 
; veyance (No. 23) for a 

I consideration equal to 

S the face amount of the 

I debenture. 


One anna. 



Description of Instrument. 


Proper Stamp-duty. 


DEPOSIT OF TITLE-DEEDS. See Agreement , 
relating to Deposit of Title-deeds, Pawn or Pledge I 
(No. 6). 

DISSOLUTION OF PARTNERSHIP. Sea partner- ' 
ship (No. 46). I 

I 

29. DIVORCE— Instrument of, that is to say, any ins- | One rupee. 

strument by which any person effects the dissolu- | 
tion of his marriage. i 

DOWER — Instrument of. See Settlement (No. 58), | 

DUPLICATE. 5 e Counterpart (No. 25). 

30. ENTRY AS AN ADVOCATE, VAKIL OR ATTOR- 

NEY ON THE ROLL OF ANY HIGH COURT 
under the Indian Bar Councils Act, 1926, or in | 
exercise of powers conferred on such Court by j 
Letters Patent or by the Legal Practitioners Act, 

1884— 

(а) in the case of an Advocate or Vakil ; i Five hundred rupees. 

(б) in the case of an Attorney Two hundred and flftar 

rupees. 

Exemption. 

Entry of an advocate, vakil or attorney on the roll 
of any High Court when he has previously been 
enrolled in a High Court. 

81. EXCHANGE OF PROPERTY— Instrument of. 1 The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to 
the value of the property 
of greatest value as set 
forth in such instrument. 

EXTRACT. See Copy (No. 24). 

32. FURTHER CHARGE — Instrument of, that is to 
say, any instrument imposing a further charge 
on mortgaged property — 

(a) when the original mortgage is one of the The same duty as a Con- 
description referred to in clause (a) or veyance (No. 23) for a 
Article No. 40 (that is, with possession) ; consideration equal to the 

amount of the further 
charge secured by such 
instrument. 
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Description of Instrument. 


Proper Stamp-duty. 


82. FURTHER CHARGE— 

(?>) when such mortgage is one of the description 
referred to in clause (/>) of Article No. 40 
(that is, without possession) — 

(?') if at the time of execution of the instru- 
ment of further charge possession 
of the property is given or agreed to 
be given under such instrument ; 


(ii) if possession is not so given 


88 . 


GIFT — Instrument of, not being a Settlement (No 
58) or will or Transfer (No. 62). 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
total amount of the 
charge (including tJie cri- 
ginal mortgage and any 
further charge already 
made) less the dii*y al- 
ready paid on such origi- 
nal mortgage and further 
charge. 

The same duty as a Bond 
(No. 15) for the amount 
of the further charge 
secured by such iastru- 
ment. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
value of the property as 
set forth In such Instru- 
ment. 


HIRING AGREEMENT or agreement for service. 
See Agreement (No. 5). 

34. INDEMNITY BOND 


INSPECTORSHIP-DEED. See Composition-Deed 
(No. 22). 

INSURANCE. See Policy of Insurance (No. 47). 

85. LEASE, including an under-lease or sub-lease and 
any agreement to let or sub-let — 

(a) where by such lease the rent is fixed and no 
premium is paid or delivered — 

(*) where the lease purports to be for a 
term of less than one year ; 


The same duty as a 
Security-Bond (No. 57) for 
the same amount. 


The same duty as a Bond 
(No. 15) for the whole 
amount payable or deli- 
verable under such lease. 
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Description of Instrument. > Proper Stamp-duty. 


(ii) where the lease purports to be for a 
term of not less than one year but | 
not more than three years ; 

(«t) where the lease purports to be for a 
term in excess of three years ; 


(iv) where the lease does not purport to be 
for any deflnite term ; 

I 


(») where the lease purports to be in per- 
petuity* 

I 


The same duty as a Bond 
(No. 15) for the amount 
or value of the average 
annual rent reserved. 

The same duty as a Con- 
veyance (No. 23) for a 
consideratfon equal to the 
amount or value of the 
average annual rent re- 
served. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount or value of the 
average annua rent which 
would be paid for deli- 
vered for the first tea 
years if the lease conti- 
nued so long. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to 
one-fifth of the whole 
amount of rents which 
would be paid or deli- 
vered in respect of the 
first fifty years of the 


(6) where the lease is granted for a fine or pre- 
mium or for money advanced and where no 
rent is reserved. 


(e) where the lease is granted for a fine or pre- 
mium or for money advanced in addition 
to rent reserved. 




The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to 
the amount or value of 
such fine or premium 
or advance as set forth 
in the lease’ 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount or value of such 
fine or premium or ad- 
vance as set forth in the 
lease, in addition to the 
duty which would have 
been payable on such 
lease if no fine or premium 
or advance had been paid 
or delivered. 
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Description of Instrument. 

1 Proper Stamp-duty. 

1 

85. LEASE — contd. 

1 

1 

9 

j Provided that, in any case 
when an agreement to 
lease is stamped with the 
ad valorem stamp re- 
quired for a lease, and 
a lease in pursuance ol 
such agreement is subse- 
quently executed, the duty 
on such lease shall not 

Exemption. 

(o) Lease, executed in the case of a cultivator 
and for the purposes of cultivation (includ- 
ing a lease of trees for the production of 
food or drink) without the payment or 
delivery of any fine or premium, when 
a definite term is expressed and such term 
does not exceed one year, or when the 
average annual rent reserved does not 
exceed one hundred rupees. 

exceed eight annas. 

1 

1 

36. LETTER OF ALLOTMENT OF SHARES In any 
company or proposed company, or in respect of 
any loan to be raised by any company or proposed 
company. 

Two annas. 


Vi ufcuvr jLFocunieiii (WO. lU). 

87, LETTER OF CREDIT, that is to say, any instrument 

by which one person authorises another to give 

credit to the person in whose' favour it is drawn 

LETTER OF GUARANTEE. See Agreement 
(No. 5). 

38. LETTER OF LICENSE, that is to say, any agree- 

ment between a debtor and his creditors, that the 
latter shall, for a specified time, suspend their 
claims and aliow the debtor to carry on business 
at his own discretion. 

39. MEMORANDUM OF ASSOCIATION OF A COM- 

P AN Y““ 

(d) IJ accompanied by articles of association ! 

Companies 

(6) if not so accompanied 

* • • • • • 

Exemption. 

association not formed for 
profit and registered under section 26 of the Indian 
Companies Act, 1882. 


Two annas. 


Ten rupees. 


Fifteen rupees 


Forty rupees. 



Description of Instrument, 


Proper Stamp-duty, 


40. MORTGAGE-DEED, not being an Agreement rela- 
ting to deposit of Title-Deeds, Pawn or Pledge 
(No. 6), Bottomry Bond (No. 16), Mortgage of a : 
Crop (No. 41), Respondentia Bond (No. 56), or i 
Security-Bond (No. 57) — ! 


(a) when possession of the property or any part 
of the property comprised in such deed is 
given by the mortgagor or agreed to be 
given ; 


(6) when possession is not given or agreed to be 
given as aforesaid ; 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to 
the amount secured by 
such deed. 

The same duty as a Bomd 
(No. 15) for the amount 
secured by such deed. 


Explanation . — A mortgagor who gives to the mort- 
gagee a power-of-attorney to collect rents or a 
lease of the property mortgaged or part thereof, is 
deemed to give possession within the meaning 
of this article. 


^ (c) when a collateral or auxiliary or additional or 

substituted security, or by way of further 
assurance for the above-mentioned purpose 
where the principal or primary security is 
duly stamped — 


for every sura secured not exceeding Rs. 1,000 


Eight annas. 


and for every Rs. 1,000 or part thereof secured in 
excess of Rs. 1,000. 


Eight annas. 


Exemptions. 

(1) Instruments executed by persons taking ad- 

vances under the Land Improvement Loans 
Act, 1883, or the Agriculturists’ Loans Act, 
1884, or by their sureties as security for 
the repayment of such advances. 

(2) Letter of hypothecation accompanying a bill 

of exchange. 

41. MORTGAGE OF A CROP, including any instrument 
evidencing an agreement to secure the repayment 
of a loan made upon any mortgage of a crop, 
whether the crop is or is not in existence at the 
time of the mortgage — 

(a) when the loan is repayable not more than 
three months from the date of the instru- 
ment — 


2e AIV 



Description of Instrument. 


Proper Stamp-duty. 


41. MORTGAGE OF A CROP— contd. 

for every sum secured not exceeding Rs. 200 ; One anna 

and for every Rs. 200 or part thereof secured in One anna 
excess of Rs. 200 ; 

(6) when the loan is repayable more than three 
months, but not more than eighteen months, 
from the date of the instrument — 


42 


43 


44 


for every sum secured not exceeding Rs. 100 ; Two annas 

and for every Rs. 100 or part thereof secured in Two annas 
excess of Rs. 100. 


NOTARIAL ACT, that is to say, any instrument. One rupee, 
endorsement, note, attestation, certificate or 
entry not being a Protest (No. 50) made or signed 
by a Notary Public in the execution of the duties 
of his office, or by any other person lawfully act- 
ing as a Notary Public. 

See also Protest of Bill or Note (No. 50). 

» 

I 

I 

NOTE OF MEMORANDUM sent by a Broker or 
Agent to his principal intimating the purchase 
or sale on account of such principal — ! 

i 

(a) of any goods exceeding in value twenty i Two annas 
rupees ; j 

ten rupees, one anna for 
every Rs. 10,000 or part 

1 thereof of the value of 
the stock or security. 


in value twenty rupees. 


NOT^^OF PROTEST BY THE MASTER OF A | Eight annas. 

I 

See aUo Protest by the Master of a Ship (No. 51 ). 

° payment of money. ^ 

Bill of Exchange (No. 13). 
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Description of Instrument. 


Proper Stamp-duty. 


45, PARTITION — Instrument of [as defined by sec 
tion 2 (15)]. 


The same duty as a 
Bond (No. 15) for the 
amount of the value of 
the separated share or 
shares of the property. 

N.B . — The largest share 
remaining after the pro- 
perty is partitioned (or 
if there are two or more 
shares of equal value 
and not smaller than any 
of the other shares, then 
one of such equal shares) 
shall be deemed to be 
that from which the other 
shares are separated ; 

Provided always that — 

(a) when an instrument 
of partition containing 
an agreement to. divide 
property in severalty is 
executed and a partition 
is effected in pursuance 
of such agreement, the 
duty chargeable upon 
the instrument effecting 
such partition shall be 
reduced by the amount 
of duty paid in respect 
of the first instrument 
but shall not be less than 
eight annas : 

{b) where land is held on 
Revenue Settlement for 
a period not exceeding 
thirty years and paying 
the full assessment, the 
value for the purpose of 
duty shall be calculated 
ai not more than five 
times the annual reve- 
nue : 

(c) where a final order 
for effecting a partition 
passed by any Revenue 
authority or any Civil 
Court, or an award by 


Hi 


Description of Instrument. 


Proper Stamp-duty, 


45. PARTITION— 


an arbitrator directing 
a partition, is stamped 
with the stamp required 
for an instrument of 
partition, and an instru- 
ment of partition in pur- 
suance of such order or 
award is subsequently 
executed, the duty on 
such instrument shall not 
exceed eight annas. 


46. PARTNERSHIP - 
A. - Instrument of 


• ■ 


(rr) where the capital of the partnership does not Two rupees eight annas 
exceed Rs. 500 ; 

{h) in any other case 

B.- Dissolution of 

PAWN OR PLEDGE. See Agreement relating 
to Deposit of Title-deeds, Pawn or Pledge 
(No. 6). 

47. POLICY OF INSURANCE— 

A. — Sea-Insurance {see section 7)— 

(1) for or upon any voyage — 

(i) where the premium or consideration 
does not exceed the rate of two annas 
or one-eighth per centum of the 
amount insured by the policy ; 

(u) in any other case, in respect of every 
full sum of one thousand five hund- 
red rupees and also any fractional 
part of one thousand five hundred 
rupees insured by the policy ; 

(2) for time — 

(in' in respect of every full sum of one 
thousand rupees and also any frac- 
tional part of one thousand rupees 
insured by the policy — 

where the insurance shall be made 

for any time not exceeding six 
months ; 

where the insurance shall be made 
for any time exceeding six 
months and not exceeding twelve 
months. 


Ten rupees. 

Five rupees. 

If drawn 
singly. 

j If drawn in 

I duplicate, 
for each 

1 part. 

One anna. 

Half an anna. 

One anna. i 

Half an anna. 


Two annas. 


Four annas. 


One anna. 


Two annas. 


Description of Instrument. 

I 

« 

47. POLICY OF INSURANCE— C9nfff. 

B. — Fire-Insurance and other classes of Insurance, 
not elsewhere included in this article, covering 
goods, merchandise, personal effects, crops, and 
other property against loss or damage — 

(1) in respect of an original policy — i 

(i) when the sum insured does not exceed 
Rs. 5,000 ; ; 

(u) in any other case ' 

and ! 

I 

■ (2) in respect of each receipt for any payment 

of a premium on any renewal of an original 
policy. I 


C. — Accident and Sickness Insurance — 

(«) against railway accident, valid for a single 
journey only ; 

Exemption. 

When issued to a passenger travelling by the inter- i 
mediate or the third class in any railway. ' 

I 

(6) in any other case — for the maximum amount j 
which may become payable in the case of ^ 
any single accident or sickness where such 
amount does not exceed Rs, 1,000, and also i 
where such amount exceeds Rs. 1,000. for 
every Rs. 1,000, or part thereof. 


CC. — Insurance by way of indemnity against liabi- i 
lity to pay damages on account of accidents to 
workmen employed by or under the insurer or 
against liability to pay compensation under the 
Workmen’s Compensation Act, 1923, for every 
Rs. 100 or part thereof payable as premium. 


Proper Stamp-duty. 


Eight annas. 
One -rupee. 


One-half of the duty pay- 
able in respect of the 
original policy in addi- 
tion to the amount, if 
any chargeable under 
No. 53. 


One anna. 


Two annas. 

Provided that, in case of 
a policy of insurance 
against death by acci- 
dent when the annual 
premium payable does 
not exceed Rs. 2-8-0 per 
Rs. 1,000, the duty on 
such instrument shall 
be one anna for every 
Rs. 1,000 or part thereof 
of the maximum amount 
which may become pay- 
able under it. 

: One anna. 
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Description of Instrument. 


Proper Stamp-duty. 


47. POLICY OF INSURANCE— 


If drawn 
singly. 


(ii) for every sum insured exceeding Rs. Four annas 
Rs. 250 but not exceeding Rs. 500 ; 

cnn insured exceeding, Rs. Six annas. 

500 but not exceeding Rs. 1,000 and also for 

every Rs. 1,000 or part thereof in 
excess of Rs. 1,000. 


If drawn in 
duplicate, 
for each 
part. 


D. — ^Life Insurance or other Insurance not specifi- 
cally provided for, except such a Re-Insurance ' 

as is described in Division E of this article 

(0 ^or every sum insured not exceeding Two annas. lOne anna 
Ks. 250 ; ! 


Two annas. 


Three annas 


Exemption, 


Policies of life-insurance granted by the Director ' 
General of Post Offices in accordance with rules 
for Postal Life-Insurance issued under the au- 
thority of the Central Government. 


E.— Re-Insurance by an Insurance Company, which 
has granted a Policy of the nature specified in 
Division A or Division B of this article with an- 
other company by way of indemnity or guarantee 
against the payment of the original insurance of 
a certain part of the sum insured thereby. 


One-quarter of the duty 
payable in respect of the 
original insurance but 
not less than one anna 
or more than one rupee. 


General Exemption. 

Letter of cover or engagement to Issue a' policy 
of insurance : 

Provided that, unless such letter or engagement 
bears the stamp prescribed by this Act for such 

Sor shaint^e ® ^'^^able thereunder^ 

nor shall it be available for any purpose exceot 
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Description of Instrument. 

1 

Proper Stamp-duty. 

« 

1 

48, POWER-OF-ATTORNEY [as defined by section 2 i 
(21)], not being a Proxy (No. 52), — . 


(o) when executed for the sole purpose of pro- 
curing the registration of one or more 
documents in relation to a single transac- 
tion or for admitting execution of one or i 
more such documents ; 

Eight annas. 

(6) when required in suits or proceedings under 
the Presidency Small Cause Courts Act, 
1882 ; I 

Eight annas. 

(c) when authorising one person or more to act 
in a single transaction other than the case 
mentioned in clause (a) ; 

One rupee. 

(d) when authorising not more than five persons 
to act jointly and severally in more than 
one transaction or generally ; 

Five rupees. 

1 

\ 

1 

(c) when authorising more than five but not more 
than ten persons to act jointly and severally 
in more than one transaction or generally ; 

Ten rupees. 

(/) when given for consideration and authorising 
the attorney to sell any immoveable pro- 
perty ; 

(g) in any other case 

The same duty as a Con- 
veyance (No. 23) for the 
amount of the considera- 
1 tion. 

One rupee for each per- 
son authorised. 

N.B. The term “regis- 
tration” includes every 
1 operation incidental to 


registration under the 
i Indian Registration Act, 
1877. 

Explanation . — For the purposes of this article more 
persons than one when belonging to the same 
firm shall be deemed to be one person. 

49. PROMISSORY NOTE [as defined by section 2 (22)]— 

(a) when payable on demand — « 

(i) when the amount or value does not 
exceed Rs. 250 ; 

(u) when the amount or value exceeds 
Rs. 250 but does not exceed Rs. 

1,000 ; 

(lit) in any other case 


One anna. 
Two annas. 

' Four annas. 


Description of Instrument. 


Proper Stamp-duty. 


49. PROMISSORY NOTE— 
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51. 


52. 


53. 


{h) When payable otherwise than- on demand. 


PROXpT OF BILL OR NOTE, that is to say, any 
declaration m writing made by a Notary Public, 

thfl person lawfully acting as such, attesting 
n^e dishonour of a BUI of Exchange or promissory 

PROTEST BY THE MASTER OF A SHIP, that is ' 

‘•eelaration of the particulars of her 
voyage drawn up by him with a view to the ad- 
justment oi losses or the calculation of averages, 

against the charterers or the consignees for not 

the ship, when such dec- ' 
laration is attested or certified by a Notary Public 

lawfully acting as such. 

(No^ 44L ® a Ship 

election of the members of a district or local board 
or of a body of municipal commissioners or at 
any one meeting of (a) members of an Incorpt 

stopk other body corporate whose 

stock or funds is or are divided into shares and 

transfeiable, (Z*) a local authority or (c) proprie- 
instituximi^^*^ contributors to the funds of any 

RECEIPT [as defined by section 2 (23^1 for anv 
money or other property the amount or value ^ 
of which exceeds twenty rupees. 

Exemption. 

Receipt — 

(a) endorsed on or contained in any instrument 

Stamped or any instrument exempted 

knowledgmg the rt'^c^S 

other periodical payment thereby secured • 


The same duty as a Bill! 
of Exchange (No. 13) 
for the same amount 
payable otherwise than 
on demand. 

One rupees. 


One rupee 


Two annas 


One anna. 


Description of Instrument. 


53, RECEIPT — contd. 

Exe mp f io yis — conid . 

(6) for any payment of money without considera- ■ 
tion ; j 

(c) for any payment of rent by a cultivator on ' 
account of land assessed to Government i 
revenue, or (in the Presidencies of Fort St. i 
George and Bombay) of Inam lands ; 

{d) for pay or allowances by non-commissioned , 
or petty officers, soldiers, sailors or airmen j 
of His Majesty’s military, naval or air 
forces when serving in such capacity, or 
by mounted police-constables ; 

(e) given by holders of family-certificates in 
cases where the person from whose pay 
or allowances the sum comprised in the 
receipt has been assigned is a non-com- ' 
missioned or petty officer, soldier, sailor or ; 
airman of any of the said forces and serving 
in such capacity ; i 

I 

(/} for pensions or allowances by persons re- 
ceiving such pensions or allowances in 
respect of their service as such non-com- 
missioned or petty officers, soldiers, sailors 
or airmen, and not serving the Crown in 
any other capacity ; , 

{g) given by a headman or iambardar for land- , 
revenue or taxes collected by him ; 

(^) given for money or securities for money 
deposited in the hands of any banker, to be 
accounted for ; 

Provided that the same is not expressed to 
be received of, or by the hands of, any other 
than the person to whom the same is to be 
accounted for : 

Provided also that this exemption shall not 
extend to a receipt or acknowledgment for 
any sum paid or deposited for, or upon a 
letter of allotment of a share, or in respect 
of a call upon any scrip or share of, or in, 
any incorporated company or other body 
corporate or such proposed or intended 
company or body or in respect of a deben- 
ture being a marketable security. 

6'ec Policy of Insurance (No. 47-B (2)). ! 
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Proper Stamp-duty. 
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Description of Instrument. 

Proper Stamp-duty. 

54. RE-CONVEYANCE OF MORTGAGED PRO- 
PERTY— 


(ce) if the consideration for which the property 
was mortgaged does not exceed Rs. 1,000 ; 

• 

I 

i The same duty as a Con- 
! veyance (No. 23) for the 
amount of such consi- 
deration as set forth in 
the Re-conveyance. 

(2*) in any other case 

55. RELEASE, that is to say, any instrument (not being 
such a release as is provided for by section 23A) 
whereby a person renounces a claim upon an- 
other person or against any specifled property 

1 

Ten rupees. 

(a) if the amount or value of the claim does not 
exceed Rs. 1,000 ; 

• 

The same duty as a Bond 
(No. 15) for such amount 
or value as set forth in 

A 1 4k 4k 4- 4.^ 


56. 


57. 


{h) in any other case 

• • » • » » 

is 10 say, any instru- 
ment securing a loan on the cargo laden or to be 
laden on board a ship and making repayment 

contingent on the arrival of the cargo at the port 
of destination. 

REVOCATION OP ANY TRUST OR SETTLEMENT. 
•See Settlement (No. 58) ; Trust (No. 64). 

SECURITY-BOND OR MORTGAGE-DEED execu- 
ted by way of security for the due execution of an 
office, or to account for money or other property 
received by virtue thereof or executed by a surety 
to secure the due performance of a contract, — 

{a) when the amount secured does not exceed 
Rs. 1,000 : 


(6) in any other case 

Exem-fticms. 

Bond or other instrument, when executed 

(n) by headmen nominated under rules framed 

Irrigation 

Act, 1876, section 99, for the due perfor- 
mance of their duties under that Act • 


• • 


Five rupees. 

The same duty as a Bond 
(No, 15) for the amount 
of the loan secured. 


The same duty as a Boni 
(No. 15) for the amoun 
secured. 

Five rupees. 
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Description of Instrument. Proper Stamp-Duty. 

i 

57. SECURITY-BOND OR MORTGAGE-DEED I 

Exemptions — contd. 

(6) by any person for the purpose of guarantee- 
ing that the local income derived flrom 
private subscriptions to a charitable dis- 
pensary or hospital or any other object of 
public utility shall not be less than a speci- 
fied sum per mensem ; 

(c) under No. 3A of the rules made by the Pro- 

vincial Government under section 70 of the 
Bombay Irrigation Act, 1879 ; 

(d) executed by persons taking advances under 

the Land Improvement Loans Act, 1883, 
or the Agriculturists’ Loans Act^ 1884, 
or by their sureties, as security for the 
repayment of such advances ; I 

I 

(e) executed by ofidcers of the Crown or their 

sureties to secure the due execution of an 
ofiice or the due accounting for money or 
other property received by virtue thereof. 

58. SETTLEMENT— 

A, — Instrument of (including a deed of dower) . . The same duty as a Bond 

(No. 15) for a sum equal 
to the amount or value 
of the property settled 
as set forth in such 
settlement : 

Provided that, where an 
agreement to settle is 
stamped with the stamp 
required for an instru- 
ment of settlement, and 
an instrument of settle- 
ment in pursuance of 
such agreement is sub- 
sequently executed, the 
duty on such Instrument 

* Exemptions. shall not exceed eight 

(a) Deed of dower executed on the occasion of a annas, 
marriage between Muhammadans. 

B, — Revocation of . , . . The same duty as a Bond 

(No. 15) for a sum equal 
to the amount or value 
of the property concerned 
as set forth in the Instru- 
ment of Revocation but 
not exceeding ten rupees. 


^ee also Trust (No. 64). 
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Description of Instrument, 


Proper Stamp-duty. 


59. SHARE WARRANTS to bearer issued under the 
Indian Companies Act, 1882. 


I^xemption 

Share warrant when issued by a Company in pur- 
suance of the Indian Companies Act, 1882, sec- 
tion 30, to have effect only upon payment as 
composition for that duty, to the Collector of 
Stamp-revenue, of — 

{a) one and a half per centum of the whole subs- 
cribed capital of the company, or 

(6) if any company which has paid the said duty 

or composition in full subsequently issues 

an addition to its subscribed capital — one 

and a half per centum of the additional 
capital so issued. 


One and a half times the 
duty payable on a Con- 
veyance (No. 23) for a 
consideration equal to the 
nominal amount of the 
shares specified in the 
warrant. 


SCRIP. See Certificate (No. 19). 


60. SHIPPING ORDER for or relating to the convey 

ance of goods on board of any vessel. 

61, SURRENDER OF LEASE— 


One anna. 


(a) when the duty with which the lease is charge- 

able does not exceed five rupees ; 

[b) in any other case 

Exemption. 

Surrender of lease, when such lease is exempted 
from duty. ^ 


The duty with which lease 
is chargeable. 

Five rupees. 



TRANSFER (whether with or without considera 

noil j 


(a) 


( 6 ) 


of shares in an incorporated company or other 
body corporate : ^ 


marketable securities 
whether the debenture is Uable to duty or 

Hon 8 provided for by sec- 


One-half of the duty pay- 
able on a Conveyance 
(No. 23) for a considera- 
tion equal to the value 
of the share. 

One-half of the duty pay- 
able on a Conveyance 
(No. 23) for a considera- 
tion equal to the face 
amount of the debenture. 
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Description of Instrument. 


Proper Stamp-duty. 


62. TRANSFER— 


(c) of any interest secured by a bond, mortgage- 
deed or policy of insurance — 

• 

• 

1 

(i) if the duty on such bond, mortgage- 
deed or policy does not exceed five 
rupees ; 

j 

The duty with which such 
such bond, mortgage- 
deed or policy of insur- 
ance is chargeable. 

(ii) in any other case 

1 

Five rupees. 

((/) of any property under the Administrator 

General’s Act, 1874, section 31 ; 1 

1 

Ten rupees. 

% 

1 

(e) of any trust-property without consideration : 
from one trustee to another trustee or from ! 
a trustee to a beneficiary. 

1 

Five rupees or such smaller 
amount as may be charge- 
able under clauses (a) to 

1 (c) of this article. 

Exemptions. 

Transfer by endorsement — 

1 

(«) of a bill of exchange, cheque or promissory 
note ; 

(6) of a bill of lading, delivery order, warrant 
for goods, or other mercantile document 
title to goods ; 

(c) of a policy of insurance ; 

(t/) of securities of the Central Government. 

1 

1 

1 

1 

also section 8. 


63. TRANSFER OF LEASE by way of assignment and 
not by way of under-lease. 

Exemption. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount of the considera- 
tion for the transfer. 

Transfer of any lease exempt from duty. 

64. TRUST— 


A. — Declaration of — of, or concerning, any pro- 
perty when made by any writing not being a Will. 

1 

The same duty as a Bond 
(No. 15) for a sum equal 
to the amount or value 
of the property concerned 
as set forth in the instru^ 
ment but not exceeding 
fifteen rupees. 



Ixii 


Description of Instrument. 

1 

Proper Stamp-duty. 

64. TRUST— 


B. Revocation pf of, or concerning, any pro- 
perty when made by any instrument other than a 
Will. 

; The same duty as a Bond 
^ (No. 15) for a sum equal 

1 to the amount or value 
as set forth in the instru- 
ment but not exceeding 
ten rupees. 

See also Settle (No. 58). 

VALUATION. See Appraisement (No. 8). 

VAKIL. See Entry as a Vaakil (No. 30). 

! 

1 

65, WARRANT FOR GOODS, that is to say, any instru- 
ment evidencing the title of any person therein 
named, or his assigns, or the holder thereof, to 
the property in any goods lying in or upon any 
dock, warehouse or wharf, such instrument being 
signed or certified by or on behalf of the person 
in whose custody such goods may be. I 

1 

Four annas. 

% 


SCHEDULE 11.— [Enactments] repealed.[ Repealed by Section 3 and Schedule 11 
of the Repealing and Amending Act, 1914 (10 of 1914). 






“STATEMENT OF OBJECTS AND REASONS 

Since the Stamp Act of 1879 was passed the stamp law has been amended by ten 
different enactments. The present Bill proposes to repeal and re-enact in a con- 
solidated form the whole of these enactments. It also proposes to introduce certain 

amendments where the working of the stamp law had disclosed defects The 

material amendments wliich it is proposed to introduce are referred to in the notes 
on clauses given below. For facility of reference a comparative table is appended 
to this statement, showing how each section of the Indian Stamp Act, 1879 has 
been dealt with in the present bill. {This table is omitted.) 

NOTES ON CLAUSES 


(U) 


(13) 

(18) 

(20) 


Clause 2 {2) and (3). — The definitions of “!)ill of exchange” and “bill of exchange 
payable on demand” are taken from the English Stamp Act, 1891 (54 and 55 Viet., 
0 . 39), It will be noted that (as is the case in England) they include many instru- 
ments which could not be classed as “bills of exchange” within the definition given 
by the Negotiable Instruments Act, 3 881, but which for stamp purposes ought to 
fall w'ithin the same category. 

(7) The definition of “cheque” has been altered to bring it into accord w ith 
the definition given by the Negotiable Instruments Act, 1881. 

The definition of “duly stamped” has been amended. The former defi- 
nition seems scarcely applicable where the instrument was first exe- 
cuted abroad and afterwards stamped in British India. 

A definition of “instrument” has been added. 

The definition of “policy of insurance” has been amended so as to make 
it cover policies of every description. 

The definition of “power-of-attorncy” has been amended so as to make 

it clear that it relates only to powers-of-attorney” has been amended 

so as to make it clear that it relates only to powers-of-attorney and 

docs not include all contracts creating the relationship of principal 
and agent. r- r 

The definition of “promissory note” is taken from the English Stamp 
Act, 1891. 

In the definition of “receipt” the word “advertisement” is left out, as the 

^ machinery of the Act is not applicable to advertisements acknowledg- 

ing receipt of money. 

The definitions of “vessel,” “writing” and “schedule” have been omitted as 
unnecessary, bemg now provided for in the General Clauses Act, 1897. 

— The general exemption on behalf of Government contained in Sch. II 
1879 has now been inserted in the body of the Act as a proviso to this 

Clav^e 4. — A proviso has been added to this clause to make it clear that the 
option given to the parties to elect which instrument shall be considered as the princi- 
pal instrument is not to be used for the purpose of evading stamp duty. 

Clause 8. — A penalty clause taken from the English Act has been added. 

Clause 9. — A paragrai^h has been added to this clause to provide for the com- 
position or consolidation of duties* 

Clause ]2. 'The present law leaves it doubtful how adherive stamps ought to 

paragraph has been added to indicate a proper manner for the can- 
cellation of such stamps. 

Clause 20. -Section 19 of the Act of 1879 has been omitted, as the fall of the 
exchange value of the rupee has rendered it inapplicable. The present clause puts all 

a. See Gazette of India, 1897, Part V, page 176. 


( 21 ) 

( 22 ) 
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foreign cuiTeucy on the same footing, and the second paragraj}]i provides a simpie ' 
machinery for fixiirg the rate of exchange for the purpose of stamp duty. * 

Clause 24. — An Explanation and Illustration haje been added to this clause to 
remove doubts as to its construction. 

Clause 25. — -The drafting of this clause has been altered so as to make it appli- 
cable to annuities commencing at an indefinite future time. 

Clause 29. — Sub-clause (h) of this clause has been amended so as to enable a 
Revenue-authority, or Civil Court directing a partition to remit at discretion the 
stamp duty payable on the portion of an estate which remains luidivided, in conse- 
quence of some share-holders electing to continue to hold jointly. 

Clause 33. — A paragraph has been added to this clause to provide for the inter- 
pretation of the terms ‘'iiul)lic offices” and ‘'persons in charge of public offices.” 

Clause 34. — Tliis clause has been added, becuase under the present law and audit 
officer of public accoimts, before whom an unstamped receipt is produced, must 
impound the instrument, and has no power to require the suh-stitution of dulv 
stamped receipt. 

Clause 35. — A proviso has been added which prevents the exclusion of receipts 
from being addmitted as evidence against the person hy whose fault they are un- 
stamped. A fuither proviso has been added to this clause to provide that the 
omission of a Government officer to see that an instrument is duly stamped shall not 
prejudice the rights of the parties to have the document admitted in evidence. 

Clause 37. — This clause has been inserted to provide for the case where by 
inadvertence a stamp of improper descrii)tion lias been used. 

Clause 39. — Power is given to the Collector to act, in cases where he thinks fit 
to do so, without application made. 

Clause 44. — A paragraph has been added to this clause to provide that, where a 
party to a suit has been obliged to pay stamp duty through the default of the other 
party, the duty so paid may Ije recovered as costs and need not be made the subject 
of a separate suit. 

CUiuse 45. — Tills clause has been amended so as to give the Cliief Controlling 
Revenue-authority power to remit as well as to refund penalties. It further provides 
for the refund of any excess duty which may have been paid. The effect of the 
clause will be to give an informal right of appeal from the Collector to the Chief 
Revenue-authority. 

Cla-use 48. — ^This clause provides a simple xirocedure for the recovery of duties 
and penalties. 

Clause 49.-— The drafting of this clause has been altered so as to make its provi- 
sions clearer and to bring it more nearly into accord with the corresponding provisions 
of the English Stamp Duties IManagement Act, 1891 (54 and 55 Viet., c. 38). 

Clause 50.— Tliis clause is a re-draft of the proviso to S. 51 of the Act of 1879. 

Clause 51. ibis clause gives a new power to make allowances for stamp paper 

on printed forms used by incorporated companies where such forms have ceased 
to he required. 

Clause 54. A proviso has been added to this clause to make special provision 
for the case of licensed vendors of stamps. 

Clause 55.— This clause is new and is intended to give facilities to companies in 
respect of renewals of debentures. 

Clause 66 .— A paragraph has been added to make it clear that in all cases a 
Collector is subject to the Chief Controlling Revenue-authority. 

Clause 61. Ihis clause has been amended so as to give to appellate Courts 

re\ i^onary powers in respect of decisions of criminal as well as of civil and revenue 
Courts in the c^ses referred to. 



Chiuse 64. — A clause has been added to cover acta which may not fall within the 
scope of the preceding clauses, but which nevertheless are done with the intent to 
defraud the Government of duty. 

Clause 69. — ^Thia clause has been amended so as to make it clear that any one, 
whether licensed or not, can sell one anna adhesive stamps. A corresponding 
provision has been made in clause 74. 

Clause 73. — ^This clause intended to give Collectors poAver to trace unduly stamp- 
ed documents is taken from the English Act. 

NOTES OF SCHEDULE I. 

GENERAL. — ^The arrangement of articles is more strictly alphabetical. The 
exemptions are printed imder the articles to which they relate, instead of being 
contained in a separate schedule, and exemptions of a general character, which have 
from time to time been made by Notification are now embodied in the schedule itself. 
A few exemptions of documents executed in comiexion w ith the business of public 
departments, have been removed from the Act and w^ill be notified among the exemp- 
tions made by executive authority. 

ArticU 1. — Acknowledgment of a debt. The attested acknowledgment of a debt 
is clearly in the nature of a bond and should be stamped as such. 

Article. 6. — Agreement to mortgage. A mortgage by deposit of title deeds, 
commonly called an equitable mortgage, operates as an agreement to mortgage and is 
better described under that head. The duty is taken from the English Act. 

Article 13. — Bills of Exclmnge. The exemption from stamp duty of Bills of 
Exchange payable on demand for less than twenty rupees has been omitted. There 
is no such exemption in England. As regards bills payable otherwise than on 
demand no alteration has been made in the duty, but the table of duties has been 
worked out at greater length for convenience of reference. 

Article 15. — Bond. A similar table has been worked out with reference to bonds. 

Article 17. — Instrument of Cancellation. This article is new. 

Article 21. — Cheque. The exemption from stamp duty of cheques under tAventy 
rupees has been omitted. There is no such exemption in England. 

Article 23. — Conveyance. The duty has not been altered but the table of duties 
has been worked out at greater length for convenience of reference. 

Article 24. — Copy or Extract. Provision has been made for stamping duplicate 
receipts w'hen signed or attested. 

Article 27. — Debenture. This article is new ; debentures at present come under 
the general conditions of bonds, but it has been considered more convenient to deal 
Avith them imder a separate article. 

Article 32. — Instrument of Further Charge. This article has been altered so 
M to impose the higher duty in cases in Avhich possession is given in pursuance of the 
instrument of further charge. 

Article 35. — ^A provision for a proper duty on perpetual leases has been added. 

Article 40. — Mortgage-deed. An addition has been made to this article taken 
from the English Stamp Act, 1891, to provide for cases of mortgage by further 
assurance. An exemption has been added to make it clear, that ordinary paw'ii 
transactions are not liable to stamp duty. The explanation regarding possession 
18 intended to prevent evasion of the higher duty on mortgages with possession. 

Article 41. — Mortgage of Crop. This is a iicav article, but it represents an existing 
notification reducing the duty in the case of mortgage of crops. 

Article 47. — Policies of Insurance. The drafting of this article has been altered 
to make its provisions clearer. 
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Article 4S. PowpT-of-ciitofyiey. It ha-s been found, that nales and mortgages ate 
Bometimes effected through the medium of powers-of attorney. Provision has been 
made that in this case they should pay the same duty as conveyances. A slight 
extension is also made of clause (a) of the article. 

Article 49. Promissory Notes. A promissory note payable on demand is in the 
nature of a continuing security and in England pays the same duty as a bill or note 
not payable on demand. The same rule is now made applicable to India. 

Article 57 . — The limitation of the duty is made to extend to the case of a surety 
executing a bond to secure due execution of a contract. 

Article 58. — Settlement. The revocation of a settlement is now sijecially charged 
^vith the same duty as the revocation of any other trust. A provision is made which 
has the effect of exempting from S. 27 of the Act a class of documents in which it is 
contrary to religious duty to ex^ji'ess the value of the thing conveyed. 

Article 59. — Share Warrants. This article is taken from S. 35 of the Indian 
Companies Act, 1882: It more appropriately comes under this Act. The duty is 
expressed more simply, and is the same in amount. 

Article 62. — Transfer. A special provision has been made in this article for the 
transfer of debentures which are marketable securities. The article has no applica- 
tion to debentures payable to bearer. 

J. WESTLAKE. 

The I5th October, 1897. J, Macphebson, 

Secretary to the Government of India. 




» REPORT OF THE SELECT COMMITTEE. 

We, the midersigned. Members of the Seclect Committee to Mhich the Bill to 
^nsolidate and amend the law relating to stamps was referred, have considered the 
and the papers noted in the margin [oynilted), and have now the honour to sub- 
mit this our Report, with the Bill as amended by us annexed thereto. 

2. Clause 6 (3), "‘Bill of Exchange payable on demand .^* — We have omitted 
the concluding words of cl. (b) of this definition as likely to give rise to difficulty in 
India, and we have provided expressly that a letter of credit is for stamp purposes 
to be treated as a bill payable on demand. 


{10) Conveyance . — We have altered this definition so as to make it include all 
conveyances inter vivos which are not specifically provided for in Sch. I, and then to 
meet the difficulty in I, L. R. 7 Cal. 21, where it was held that the instrument in 
question was neither a “conveyance” nor a "settlement” nor an “instrument of 
partition,” but an “arrangement” for the transfer of property. 


We have added a definition of "impressed stamp” so as t® make it clear that the 

term meludes both a stamp impressed by the Collector and also a stamp embossed 
on stamp-paper. ^ 

(12) Instrument of partition.— VIo have extended this definition so as to in- 
include an award by an arbitrator directing a partition. 

(22) Pra,nissory note— We have re-drafted this definition in order to make its 
meanmg clearer. 


Hnn of ^ general exemption in this clause an exemp- 

‘^positions of registered ships. We consider that 

sLtedt S 721 of the United Kh.gdom as 

i^^he Merchant Shipping Act. 1894 (57 and 58 Viet., cap. 60). and 


a. 


See Gazette of India. 1898, Part V, page 261. 
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4. Clause 12, — We have added some words to sub-s. (3) to make it clear that the 
mode there indicated for cancelling an adhesive stamp is directory only and not 
intended to exclude other effective modes of cancellation. 

5. Clause 2i. — We have added a proviso to the explanation making a conces- 
sion in a case where the mortgagee is himself the purchaser, that is to say, where he 
already has an interest in the property and is only purchasing the remaining interest 
of the mortgagor. 

6. Clause 26. — We have added a proviso to cover the case where by accident 
an instrument is insufficiently stamped originally and the proper duty is subsequently 
paid under sections 41 and 42. 

7. Clause 29. — We have omitted the reference to article No. 54 (re-conveyance 
of mortgaged property) from clause (a) and provided for the payment of duty on re- 
conveyances, as in the case of conveyances, by the grantee. We have also omitted 
clause (b) relating to copies of receipts, as we do not propose to levy stamp-duty on 
such instruments. 

We have omitted the proviso and illustration as a concession of duty in respect to 
partitions by the amended schedule. 

8. Clause 35. — We have provided for the case of contracts winch are to be 
gathered from correspondence when there is no formal instrument to be stamped, by 
enacting that it is sufficient if any one of the letters forming part of the correspondence 
bears the proper stamp. 

We have also altered .sub-s. (b) so as to cover all cases in which a receipt is sought 
to be put in evidence against the person who ought to have stamped it. Lastly , 
we have added words to sub-s. (d) to provide for a possible case of hardship. 
A Collector acting under S. 32 or any other similar provision might certify an amount 
as being the proper duty which the Court considered less than the proper duty. We 
think that in such a case the instrument should be admissible in evidence as the i)arty 
tendering it is not to blame. 

9. Clause 37. — We have altered the drafting of this clause to make it clear that 
the right to have an instrument stamped with a stamp of improper description duly 
stamped is dependent on rules made by the Governor-General in Council 

10. Clause 39. — As the law' stands the Collector cannot charge in any case a 
less penalty than five rupees. When the stamp is very small, e.g.^ one or two annas, 
ten times the value of the stamp might be less than five rupees, and we think that 
in such cases it will be sufficient to recover ten times the amount of the stamp. 

11. Clause 40. — As the law at present stands, the Collector may either impose a 
penalty of five rupees or a penalty of ten times the amount of the proper duty, 
provided that such amount does not fall short of fire rupees. We think that the 
Colloctor should have a discretion to take ten times the amoimt of the proper duty 
even though they may not amount to five rupees, e.i., if the amount of duty were 
two annas, he might be allowed to impose a penalty of Re. 1-4-0. 

We have added sub-s. (3) as it was represented to us that inconvenience has been 
caused by requiring the Collector to return the instrument to the person w^ho originally 
tendered it instead of to the impounding officer. 

12. Clause 44. — We have added further words to sub-s. (3). If a case comes into 
Court and the Court does not think fit to include the amount of the duty or penalty 
in the costs, we think that no other proceedings to recover it should be taken. 

13. Clause 45. — We have omitted the new sub-s. (1), as it has been represented 
to us that the po-wer conferred by it is likely to be abused. It would give rise to 
continual applications for postponement of civil suits and the controlling authority 
would be flooded with fruitless applications for remission. 

14. Clause 49. — We have inserted a new sub-s. (7), becuase a doubt has arisen 
whether the existing sub-s. (6) covers the case of a second instrument being executed 
solely because the stamp on the original instrument was of insufficient value, 
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16. Clause 54.— Vendors of stamps buy stamps imder discount. In the case of 
a refund, they are of course only entiled to receive the amount actually paid and not 
full value of the stamps. 

16. Clause 70. — ^We have provided that where an offence is compounded, the 
agreed composition may be recovered as if it were a penalty imder section 48. 

17. CUiuse 75. — We have inserted a limit of five hundred rupees fine as the 
maximum penalty to be imposed for breach of any rule. 

18. Schedule I. No. 1 Achtiowledgment .—'We have reverted to the old duty of 
one ^a for all acknowledgments and have added words to make it clear that the 
provision relates only to mere acknowledgments and does not include acknowledg- 
ments ccmtaining in addition any promise or agreement. 

1 ^' mortgage. — We have amended this article and reverted to 

the old law by confining it to instruments of equitable mortgage and excluding 
agreements to execute a future mortgage. 

No. 14. Award. — We have excluded awards directing partitions, as they are 
specially provided for as partitions. 

No. 24. Copy or Extract. — We have omitted the proposed duty on original or 
attested copies of receipts. 

No. 27. Debentures. — We have added uords to the explanation to show that 
mterest coupons attached to debentures are free from tax. and that the amount 
payable under them is not to be taken into consideration in taxing the del)enture. 

Wo. 45. Panit^i — We have inserted provisions reducing the duty in the case 
ol partitions. The Bill as originally draim imposed in the case of a partition a duty 
caloula^d on the ^lue of the whole property partitioned, but gave the Revenue- 
autbonty or Cunl Court power to remit the duty upon such portion as remained 
imdi^ded. We have altered the duty so as to make it leviable only on the value of 
the share or shares divided off ; and we have further based the levy of the duty on the 
assumption that at whichever partner's instance a partition takes place, it is the 
smaller shares that axe separated from the larger, and not the larger that is separated 
irom the smaller. It seems to us that the operation is the same whether it is the 
larger or the smaller shareholder who is the initiator ; and the taxation on the tran- 
saction should not be different in the two cases. 


The following illustrations ivill show how the alteration in the law proposed bv 
us will oper«ite, if adopted : x' r j 

Four equal share-holders, eacli having a four-anna share, agree to partition. The 

duty is levied on 12 annas of the value of the whole property. 

Of three share-holders, having respectively shares of one-half, one-third and one- 

?PPly shares partitioned off. The duty is levied on 

hall the value of the property. 

One share-holder having two-thirds of a property, obtains separation from the 

one-third, and who desire to continue to hold 
their share, jomtly. The duty is levied on one-third of the value of the property. 

• Policy of /rwumnre.—We have provided a reduced duty for insurance 

chargeable on the same footing as life 


No. 48 Power. of-altor^cy.—'^o have limited cl. (6) of this article to the case of 
powers aiithorizmg sales of immovable property 

(OmfKed.) P'*’’^^«'‘tion ordered by the Council has been made as follows. 
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20. We think that the measure has been so altered as to require republication, 
and we recommend that it be republished in the Gazette of India. 

J. ^^^STLAND. 

M. D. CHAMBERS. 

JOY GOBIND LAW. 

H. E. M. JAMES. 

The March, 189S. F. A. NICHOLSON. 

ALLAN ARTHUR. 


CHRONOLOGICAL TABLE OF REGULATIONS AND ACTS AFFECTING STAMP 

DUTIES. 



1797 Bong. Reg. VI. 
Beng. Reg. X 


Appropriation of Police Funds 
Stamps on Abkari Licenses 


1800 Beng. Reg. VII Stamps 

1806 Beng. Reg. XIII Stamp.s 

1807 Beng. Reg. VIIT Stamps 

1808 Mad. Reg, VITI Stamp Duties 

1809 Beng. Reg. VXI Stamps 

1810 Bong. Reg. XII Amondiug Beng. R*;gs. VII and X of 1809 

1812 Beng. Reg. XII Stamps 

1813 Beng. Reg. XVI Rescinding Beng. Reg. XIII of 1806, S. 10 


Mad. Reg. II 
1814 Beng. Reg. I 


1815 


Beng. Reg, X 
Beng. Reg.XXVI 
Bom. Reg. XIV 


Stamp Duties 
Stamps 

Explaining Ben. Reg. I of 1814 

Civil Procedure 

Stamps 


1816 Bom. Reg. VII Stamps 


Mad, Reg. XII 
1817 Mad. Reg. VI 


Stamps 

Stamps 


1824 Beng. Reg. XVI Stamp Duties 


1825 

1826 

1827 

1828 


1829 

1830 

1831 

1840 


Mad. Reg. II 
Bong. Reg. XII 
Bom.Reg. XVIII 
Bom. Reg. Ill 
Bom. Reg. IV 
Bom. Reg. VI 
Beng. Reg. X 
Bom. Reg. VIII 
Bom. Reg. Ill 
Bom. Reg. XIV 
i Act XIV 


Stamps 

Stamps Calcutta 

Stamps 

Stamps 

Stamps in Dccoan and Khondesh 

Stamps 

Stamps 

Counter-stamping 

Stamps on copies of decrees 

Stamps 

Extending 9 Goo. IV, c. 14 


Particulars. 


Rep.; Act 29 of 1871. 
Rep.; Beng. Reg. 1 of 
1814. 

Rep.; Beng. Regs. 1 
and 23 of 1814. 

Rep.; Beng. Reg. 1 of 
1814. 

Hep.; Bong. Reg. 1 of 
1814. 

Rep.; Mad. Reg. 13 of 
1816, S. 2. 

Rep.; Bong. Reg. 1 of 
1814. 

Rep.; Act 8 of 1868. 
Rep.; Beng. Reg, 1 of 
1814. 

Rep.; Beng Reg. 1 of 
1814. 

Rep.; Mad. Reg.l3 of 
1816, S. 2. 

i?ep.,*Beng. Rog.lO of 
1829* 

Rep.; Act 8 of 1868. 
Rep.; Act 12 of 1873. 
Rep.; Bom. Reg. 1 of 
1827. 

Rep.; Bom. Reg. 1 of 
1827. 

Rep.; Act 36 of 1860. 
Rep.; Mad. Act 2 of 
1869. 

1 Rep.; Beng.Reg.lO of 
I 1^329 

Rep.; Act 7 of 1870. 
Rep.; Act 36 of 1860. 
Rep.; Act 36 of 1860. 
Rep.; Act 36 of I860. 
Rep.; Act 12 of 1873. 
Rep.; Act 36 of 1860. 
Rep.; Act 36 of 1860, 
Rep.; Act 36 of 1860. 
Rep.; Act 36 of 1860. 
Rep.; Act 36 of 1860. 
Rep.; Act 9 of 1872. 




y No. of Reg, or 

Act. 


1842 Act IX 
1848 Act XVII 

1858 Act XIX 
Act XLI 

1859 A.'t XV 

1860 AotXXXVl 
Act XL 
Act LI 

1862 Act X 
1865 Act XVIII 
1867 Act XXVI 
1869 Act XVIII 
1879 Act I 
1882 Act VI 


Act IX 


1888 Act I 
Act V 


Act XVIII 


1889 Act VI 


1890 Act XX 


1891 ActXUI 


1894 Act VI 
1897 Act XIII 

1899 Act II 

1900 Act VI 


1904 I Act XV 
1906 Act V 

1910 Act VI 

1911 Beng. Act V 


Particulars. 


Lease and Release extending 4 <fc 5 Viet. c. 21 

Stamp-duties, Madras 

Authentication of certain Stamped Paper 

Stamp Duties, Bengal 

Patents 

Stamps 

^Vmending Act XXXVI of 1860 
Amending Act XXXVI of 1860 
Stamp Duties 
Stamp Duties 
Stamp Duties 

The General Stamp Act, 1869 
The Indian Stamp Act. 1879 
The Indian Companies Act, 1882 


The Legal Practitioners Act, 1884 

The Indian Stamp Act (1879) Amendment Art, 
1888 

The Inventions and Designs Act, 1888 


The Burma Financial Commissioner’s Act, 1888 


The Probate and Administration Act, 1889 


The North-Western Provinces and Oudh Act 
1890 


The Repealing and Amending Act, 1891 


The^Lidian Stamp Act (1879) Amendment Aet, 
TjmTndion StampAct (1879) Amendment Act. 
The Indian Stamp Act, 1899 
Lower Burma Courts Act, 1900 

The Indian Stamp (Amendment) Act. lOO-t 
1 ne Indian Stamp (Amendment) Act, 1906 
I he Indian Stamp (Amendment) Act, 1910 
ine Calcutta Improvement Act, 1911 


Rep.: Act 12 
Rep.: Act 7 
Rep.; Act 18 
Re’p.; Act 10 
Rep.; Act 5 
Rep.; Act 10 
Rep.; Act 10 
Rep.; Act 10 
Rep.; Act 7 
Rep.; Act 7 
Rep.; Act 10 
Rep.; Act 1 
Rep.; Act 2 
S. 35 — Rep.; 

1899. 


of 1891. 
of 1870. 
of 1869. 
of 1869. 
of 1888. 
of 1862. 
of 1862. 
of 1862. 
of 1870. 
of 1870. 
of 1877. 
of 1879. 
of 1899. 
Act 2 of 


S. 10 — Rep.;. Act 2 of 
1899. 

Rep.; Act 2 of 1899. 

So much of the first 
Schdnlo as relates to 
the Indian Stamp 
Act, 1879— Rep.; 
Act 2 of 1899. 

So much of the Sche* 
dule as relates to 
the Indian Stamp 
Act, 1879— Rep.; 
Act 2 of 1899. 

Sub-8ections(3) and 
(4) of S. 18-— Rep.; 
Act 2 of 1899. 

So much of S. 38 as 
relates to the Indian 
Stamp Act, 1879 — 
Rep.; Act 2 of 1899. 

So much of Part I of 
the first and second 
Schedules as relates 
to the Indian Stamp 
Act, 1879 — Rep.; 
Act 2 of 1899. 
Rep.; Act 2 of 1899. 


Came into force on 
1-7-1899. 

Rep.; Act 11 of 1923 
and Burma Act 11 
of 1922. 

Rep.; Act 1 of 1938. 

Rep.; Act 1 of 1938. 

Rep.; Act 1 of 1938. 

Came into force on 
2LM912. 




Year 


No. of Keg. or 
Act. 


Name of Kegiilation or Act. 


Particulars. 


1912 

19U 

1916 

1919 

1919 

1920 
1920 
1922 


Act I 
Act IV 
Act X 
Act XIII 
Act XVIII 
Mad. Act rV 
Meid. Act V 
Mad. Act XIV 
Assam Act III 
Beng. Act III 


1922 I Bom. Act II 
Mad. Act VX 


The Indian Stamp (Amendment) Act, 1912 

The Decentralisation Act, 1914 

The Repealing and Amending Act, 1914 

The Amending Act, 1916 

The Repealing and Amending Act, 1919 

Madras City Municipal Act, 1919 

Madras District Municipalities Act, 1920 

Madras Local Boards Act, 1920 

The Assam Stamp (Amendment) Act, 1922 

The Bengal Stamp (Amendment) Act, 1922 


The Bombay Stamp*(Am6ndment) Act, 1922 
The Madras Stamp (Amendment) Act, 1922 


Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1938. 


Punj. Act VTTT The Pimjab Stamp (Amendment) Act, 1922 


1923 


U. P. Act XTI 
Act XI 
Act XLin 
C. P. Act II 

Mad, Act VI 

U. P. Act V 


1924 1 Act XIII 
Pufij . Act I 


1925 


1926 


0. P. Act U 

Act XV 
Act XXXII 
Assam Act II 
Act XI 


The 0. P. Board of Revenue Act, 1922 
The Repealing and Amending Act, 1923 
The Indian Stamp (Amendment) Act, 1923 
The Central Provinces Stamp (Amendment) Act, 
1923 

The Madras Stamp (Further Amendment) Act, 
1923 

The Dnited Provinces Stamp (Amendment) Act, 

1923 

The Indian (Specified Instruments) Stamp Act, 

1924 

The Punjab Stamp (Amendment) Act, 1924 

The United Provinces Stamp (Second Amend* 
ment) Act, 1924 

The Indian Stamp (Amendment) Act, 1926 
The Oudh Courts (Supplementary) Act, 1925 
The Assam Stamp (Amendment) Act, 1925 
The Promissory Notes (Stamp) Act, 1926 


Act XXXVIII The Indian Bar Councils Act, 1926 


1927 


Bom. Act I 

Bom. Act II 

ActV 
ActX 
Bom. Act II 


The Tndiftn Stamp (Bomboy Amendment) Act, 
1926 

The Indian Stamp (Bombay Amendment) Act, 


Spent. 

Came into force on 
1*4 1922. 

Spent. 

Came into force on 
25-4-1922. 

Came into force on 
15-1-1923. 

Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1938. 
Spent. 

Come into force on 
20-3 1923. 

Sfjent. 

Como into force on 
13-6-1924. 

Came into force on 

1- 3-1026. 

Spent. 

Rep.; Act 1 of 1938. 
Rep.; Act 1 of 1038. 
Spent. 

Came into force on 

2- 3-1926. 

Came into force on 
9-9-1926. 

Spent. 


1928 ActXVllI 

1929 I Bom. Act I 

Burma Act XIII 

1929 Bom. Act I 

1930 Act VIll 
Bom. Act 1 


1931 


Bom. Act XVl 
Bom. Act II 


The Indian Finance Act, 1927 
The Repealing and Amending Act, 1927 
The Indian Stamp (Bombay Amendment) Act, 

1927 

The Repealing and Amending Act, 1928 
The Indian Stamp (Bombay Amendment) Act, 

1928 

The Indian Stamp (Burma Amendment) Act, 
1928 

The Indian Stamp (Bombay Amendment) Act, 

, 1929 

The Repealing and Amending Act, 1930 
The Indian Stamp (Bombay Amendment) Act, 

1930 

The Indian Stomp (Bombay Second Amend- 
ment) Act, 1930 

The Indian Stomp (Bombay Amendment) Act, 

1931 


Rep.; Bom. Act 2 of 
1932. 

Rep.; Act 1 of 1938, 
Rep.; Act 1 of 1938. 
Spent. 

Rep.; Act 1 of 1938. 
Spent. 


Spent. 

Rep.; Act 1 of 1938 
Spent. 


Spent. 

Spent. 
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Year 


No. of Reg. or 
Act. 


1932 


1933 


1934 


1935 


1935— 


1936 


1936 


1937 


1938 


1939 


Act XIV 
Bom. Act II 

Bom. Act VI 

Burma Act II 

Burma Act V 

U. P. Act IV 

Bom. Act I 
Punj. Act I 

Act XXXV 
Bom. Act I 
U. P. Act XI 

Act VIII 

Bong. Act XU 

Bom. Act I 

Burma Act I 

Burma Act V 

Coorg Act II 

Punj. Act I 

Assam Act XV 
Bom. Act III 

C.P. Act XXXVl 
U. P. Act III 


Bihar Act VI 

Beng. Act IV 

Bihar Act IV 

Born. Act VII 

Burma Act IV 
Sind Act I 

Sind Act XII 

U. P. Act XVUI 

Beng. Act VII 

Bom. Act IV 

C. P. Act VI 



Particulars, 


The Indian Air Force Act, 1932 
The Bombay Finance Act, 1932 

The Bombay Finance (Amendment) Act, 1932 

The Indian Stamp (Burma Amendment) Act, 
1932 

The Indian Stamp (Burma Second Amendment)! 

Act, 1932 ' 

The United Provinces Stamp (Amendment) Act, 
1 932 

The Bombay Finance (Amendment) Act, 1933 
The Punjab Stamp (Amendment) Act, 1933 

The Amending Act, 1934 

The Bombay Finance (Amendment) Act, 1934 
T^^United Provinces Stomp (Amendment) Act, 

The Central Provinces Courts (Supplementary) 
Act, 1935 

The Indian Stamp (Bengal Amendment) Act, 

1 035 

The Bombay Finance (Amendment) Act. 1935 


Came into force on 
1-4-1932. 

Came into force on 
5-11-1932. 


Spent. 

Spent. 

Came into force en 
21.4-1933. 

lUp.; Act 1 of 1938. 
Spent. 

Spent. 

Rtp.; Act 1 of 1938. 


The Indian Stamp (Burma Amendment) Act, 
1 93o 

The Indian Stamp (Burma Amendment) Act, 
1936 

The Coorg Stamp (Amendment) Act, 1935 

The Punjab Stamp (.fVraendmont) Act, 1935 

The Assam Stamp (Amendment) Act, 1936 
The Bombay Finance (Amendment) Act, 1936 


Came int-o force on 
1-6-1935. 

Came into force on 
31-3-1935. 


Nagpm* iinpiovemeut Trust Act, 1936 
'^j'o^United Provinces Stamp (Amendment)Act, 

The Government of India (Adaptation of Indian 
Laws) Order, 1937 

The Bihar Stamp (Amendment) Act, 1937 

The Bengal Expiring Laws Act, 1938 

The Bihar Stamp (Amendment) Act, 1938 

The Bombay Finance (Amendment) Act, 1938 

The Burma Finance Act, 1938 

^'l938 Amendment) Act. 


The Indian Stamp(Sind Amendment) Act.1938 

Stamp (Amendment) Act, 


Came into force on 
3-12-1936. 

Came into force on 
6-5-1935. 

Spent. 

Came into force on 
31-3-1936 

Came into fore© on 
1-5-1936. 

Came into force on 
1-4-1937. 

Came into force on 
1-1-1938. 

Came into force on 
26.5-1038. 

Came Into force on 
13-7-1938. 

Cam© into force on 
31-3.1938, 


jCame into force on 
31-3.1938. 

|Came into force on 
0-6-1938. 

Came into fore© on 

793?'^““ Amendment) Act.'ci^e'^to' force on 

The Bombay Finance (.Amendment) Act, 1939 into' force on 

7^?ntoen7°At.T93“‘* 


Came into force on 
1 7-1939. 
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Year 


No, of Reg. or 
Act. 


Name of Regulation or Act. 


Particulars 


1940 Bom. Act I | Xhe Bombay Finance (Amendment) Act, 1940 | 

C. P. Act \ni The Central Provinces and Berar Indian Stamp j 

Amendment (Extending) Act, 1940 

1 J4l Bom. Act IV The Bombay Finance (Amendment) Act, 1941 

C. P. Act Xm The Central Provinces and Berar Indian Stamp 

Amendment (Extending) Act, 1941 
U. P. ActVII The Indian Stamp (United Provinces Amend- 
ment Act, 1941 

1942 Bom. Act VI The Bombay Finance (Amendment) Act, 1942 

C. P. Act IX The Central Provinces and Berar Indian Stamp 

Amendment (Extending and Amending) Act, 

1942 * 

Bihar Act X The Bihar Stamp (War Surcharge Amendment) 

Act 1943 

Bom. Act III The Bombay Finance (Amendment) Act, 1943 

Bom. Act XIV The Bombay Increase of Stamp Duties Act, 1943 

C. P. Act IV The Central Provinces and Berar Indian Stamp 

Amendment (Extending) Act, 1943 
Mad. Act XVI The Madras Stamp (Increase of Duties) Act. 

1943 

Orissa Act VI The Orissa Stamp (Amendment) Act, 1943 


C. P. Act IX 


1943 Bihar Act X 
Bom. Act III 


Came into force on 
31-3-1940. 

Spent. 

Came into force on 
31.31941. 

Spent. 

Came into force on 
26-6-1941. 

Came into force on 
31-3-1942. 

Came into force on 
26-6-1942. 


C. P. Act IV 

1943 Mad. Act XVI 
1043 Orissa Act VI 

Sind Act II 
U. P. Act IX 

1944 Bom. Act IV 
Bom. Act XIX 
C. P. Act I 

1945 Bom. Act XVII 

% 

1945 C. P.ActV 
Orissa Act II 

1946 c. P. & Berar Act 

III 

1947 Bom. Act VIII 

1947 C.P.& Berar III 

1948 Bihar Act XXV 

1948 Bom. Act XII 
1948 Bom. ActXXIII 
1948 C.P.& Berar V 
1948 c. P. & Berar VI 
1948 C.P. & Berar Act 

Lvni 


The Bombay Finance (Sind Amendment) Act. 
1943 

The Indian Stamp (United Provinces Amend- 
ment) Act, 1943 

The Bombay Finance (Amendment) Act, 1944 

The Bombay Increase of Stamp Duties (Amend- 
ment) Act, 1944 

The Central Provinces and Berar Finance (An- 
nual) Act, 1944. 

Greater Bombay La^vs and the Bombay High 
Court (Declaration of Limits) Act, 1946 

The Central Provinces and Berar Finance (An- 
nual) Act, 1945 

The Orissa Stamp (Surcharge Amendment) Act, 
1946 

C. P. and Berar Finance (Annual) Act, 1946 

Bombay Finance (Amendment) Act, 1947 

C. P. and Berar Finance (Annual) Act, 1947 

Bihar Entertainments Duty, Court-fees and' 
Stamps (Surcharge Amendment Act, 1948 

Bombay Increase of Stamp Duties (Repeal and 
Re-enactment) Act, 1948 

Bombay Finance (Amendment) Act, 1948 i 

C. P. and Berar Indian Stamp (Amendment)' 
Act. 1947 I 

®nd Berar Indian St am p (Amendment) 
Act, 1948 I 

City of Jubbulpore (Improvement Duty) Act, 
1948 


Came into 
6-12-1943. 
Came into 
31-3-1943. 
Came into 
1-1-1944. 
Come into 

25- 6-1943. 
Came into 

1-10-1943. 
Came into 

26- 4-1943. 
Come into 

I 1-4-1943. 
Came into 
1-8-1943. 
Came into 
31-3-1944. 
Came into 
M-1946. 
Spent. 


force on 
force on 
force on 
force on 
force on 
force on 
force on 
force on 
force on 
force on 


Came into force on 
1-4-1946. 

Cfime into force on 
1-7-1946. 

Came into force on 
1-4-1946. 

Came into force on 
31-3-1947. 

Ceased to be in force. 
Came into force on 
1-4-1948. 

Came into force on 
24-3-1948. 

Came into force on 
31-3-1948. 

Came into force on 

30- 1-1948. 

Cetme into force on 

31- 3-1948 

Came into force on 
8-10-1948 
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Year. 


No. of Reg. or 
Act. 


Name of Regulation or Act, 


Particulars 


1948 

1948 

1948 

1948 

1949 
1949 
1949 
1949 
1949 

1949 

1949 


East Beng. Ord. 

II 

East Beng. Act 
XU 

U.P. Act XVII 

West Punj. Act 
XIV 

Bom. Act II 

East Beng. Act 
IX 

Eetst Beng. Act 
XII 

East Punjab Act 
XXVU 
Orissa Act V 

Note. 

Sind Act V 
West Punj . Act XI 


Stamp Duty (Extension to Sylhet) Ordinance. 

1948 

East Bengal Ordinances Temporary Enactment 
and Re-enactment Act, 1948 
United Provinces Stamp (Amendment) Act, 1 948 

^^*8^ Stamp (West Punjab Amendment) Act, 
Bombay Finance (Amendment) Act, 1949 

Indian Stamp (East Bengal Amendment) Act. 

1949 

1 Stamp Duty (Extension to Sylhet) Act, 1949 
Indian Stamp (East Punjab Amendment) Act, 

^1^^ (Temporary Amendment) Act, 

This Act is to remain in force for one year only. 
Sind Finance Act, 1949 

Indian Stamp (West Punjab Second Amendment) 
Act, 1949. 


Came into 
28-M948. 

Came into 
16-3-1948. 

Came into 
1-4-1948. 

Came into 
1-8-1948. 

Came into 
1-4-1949. 

Came into 
21-7-1949. 

Came into 
6-8-1949. 


force on 
force on 
force on 
force on 
force on 
force on 
force on 


Came into force on 
22-0-1949. 

Came into force on 
1-4-1949. 

Came into force on 
1-8-1948. 


COMPARATIVE TABLE 
(A) Sections. 


1 

Act U of 

Act I of 

Act XVIIIof 

Act X of 

Act XXXVI 

English Acts 

(1870)33&34 


1899 

1879 

1869 

1862 

of 1860 

(1891) 64&55 





Viet. c. 97 

Viet. c. 39 

1 

1 

57 

42 

I * - 

1 


2(1) 

2 (2) 

2(3) 

3 (1) 

3(2) 

• • 

3 ’(3) 

• • 

• • 

56 

41 

45 

48 

1 

29 

32 

2 (4) 

3(3) 

3 (4) 



■ » 

• • 

2 (5) 

3(4) 

3 (5) 



• » 

• • 

2(6) 

3(5) 

• • 



• • 

• « 

2 (7) 

3 (6) 

3(8) 



• • 


2(9) 

3 (8) 

3(9) 



• « 

1 

• • 

2 (10) 

3 (9) 

3(11) , 

1 

1 

1 

• t 1 

70 ! 

• • 

2(11) 

3(10) 

1 

« • 



1 54 

2(12) 

2 (12A) 

• • 

• • 

1 

• • 

• • 



2 *(7) 
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THE INDIAN STAMP ACT, 

ACT No. II OF 189r 

\27tk January 1899.1 

AN ACT TO CONSOLIDATE AND AMEND THE 

LAW RELATING TO STAMPS. 

' WHEREAS it is expedient to consolidate and amend the law relating to Stamps ; 
It is hereby enacted as follows : — 


Synopsis 


1. General rules of interpretation of statutes. \ 25. 

2. Proceedings in Legislative Council, refer- 

ence to, in interpreting statutes. 

3. English law — Reference to. 

4. Title of Act. 

5. Preamble — Ellect of, in construing enact- 

ments. 

6. Headings. 

7. Marginal notes. 

8. Punctuation marks. 

9. Illustrations. 

9a. “Rlay” meaning of. 

9b. “Includes.*’ See Notes on. Section 2. 

10. Exemption, provisions as to. See Note 11. 

11. Proviso. 

12. Change in accepted mode of interpretation 

— ElTect. 

13. Conflicting provisions in statutes. 

14. Repealing Act — ^Effect of. 

15. Retrospective operation. 

16. Interpretation of fiscal statutes. 

16a. History of Stamp legislation in India. 

17. Construction of Stamp Act. 

17a. Objections relating to stamp. 

18. Reference to English law in construing the 

Act. 

19. Previous Acts — Reference to. 

19a. Acts in pari materia. 

20. Scope and object of Act. 

21. Territorial application of Act. See 

Section I, Note 2. 

22. “Consolidate and amend.” 

23. Instruments liable to stamp duty. 

24. Wills — Liability to stamp duty. See 

Section 3, Note 8. 

24a. Exemption from stamp duty. See Note 10 
on Section 3. 


Determination of nature of instrument for 
purposes of stamp duty. See Note 12 
on .Section 3. 

26. Stamp duty is payable on instrument and 

not on transaction. 

27. Alteration of document. See Note 2 on 

S. 14. 

28. Invalid document — Whether liable to 

stamp duty. See Section 3, Note 4. 

29. Instruments executed outside British India 

— Applicability of Act. See Section 3. 
29a. Classification of duties. 

29b. Ad valorem and fixed duties. See Note 
29h. 

30. Calculation of ad valorem duties — Rules 

as to. 

31. Instrument not duly stamped. -Effect. 

See Section 35 and Notes thereon. 

32. Instrument not duly stamped — Suit on 
original cause of action. See Noto 12 

on S. 3.5. 

33. Impounding of instruments not duly 

stamped. Seo S. 33 and Notes thereon. 

34. Evasion of stamp duty. 

35. Presumption as to sufDciency of stamp 

I duty. 

I 36. Variation of terms by subsequent instru- 
1 ments. See Note 3 on Section 14. 

I 37. Kinds of stamps. See Section 10 and 
Notes thereon. 

38. Act applicable in determining duty or 

penalty payable. 

39. Stamp Act and Registration Act. 

40. Stamp Act and Court-fees Act. See 

Note 41. 

41. Judicial and non-judiclal stamps. 

42. English Acts. 


a. For Statement of Objects and Reasons, see page 63; for Report of the Select Com- 
mittee, see page 66; and for Proceedings in Council, see Gazette of India 1898 
Pt. VI, pp. 10 and 278; and iMd, 1899, Pt. VI, page 5. 

For the application of this Act to 

States merged in the Bombay Presidency, see Indian States (Application of Laws) Order, 
1948 and Kolhapur State (Application of Laws) Order, 1949. 

States merged in the Central Provinces, see Central Provinces States (Application of Laws) 
Order, 1948 (19 of 1948). 

State of Pudukkottai, ^ee Fort St. George Gazette, Part 1-Extraordinary, dated 6-8-1948. 

State of Bangonapalle, see Fort St. George Gazette, Part I-Extraordinary, dated 16-11- 
1948. 

Himachal Pradesh, see Himachal Pradesh (Application of Laws) Order, 1948. 
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PREAMBLE 


2 [Preamble N 1] 

1. General rules of interpretation of statutes. — A statute is the expression 
of the will of the Legislature ; and the fundamental rule of interpretation of statutes, 
to \vhich all others are subordinate, is that a statute is to be expounded “according 
to the intent of them that made it.”' The intention of the Legislature should be 
gathered from the language employed by itA Where the words of a statute are 
clear and unambiguous, it is the duty of the Court to give effect to them according 
to their plain meaning,^ neither adding to nor subtracting from themA The Court’s 
function is to interpret the law and not to enact or make the law. Its duty is to 
abide by the words of a statute without attempting to reform it according to the 
supposed intention of the Legislature.^ 

Every part of a statute must be given its full meaning and effect.® The ordinary 
and grammatical sense of the words is to be adhered to unless it would lead to some 
repugnance or inconsistency.'^ 


Preamble — N ote 1 

1. JlaxwoU, Interpretation of Statutes* 
Fifth Edition, page 1. 

2. (1847) 1 H L C 1 (4) : 9 E R 649 : 73 R B 1> 
Fordyce v. Bridges. (Irxtention not to bo 
gathered from any general inferences to bo 
drawn from the nature of the objects dealt 
with by the statute.) 

(1850) 13 Beav 22 (29): 51 E R 9 : 20 L J CJi 
347 : 17 LT (OS) 306, Logan v. Courtown 
{Earl). 

3. (’29) 16 AIR 1929 M\ 625 (641) : 62 All. 
11 : 118 Ind Cas 17 (FB), KayastJia Co. Ltd. 
V. Sitaram Dubey. 

(’81) 7 Cal 127 (132): 8 Cal LR 409 (DB). 
Qureebullah Sircar v. Mohn Lall Shafia. 

(’35) 22 AIR 1935 All 723 (725): 68 AU 191 : 
157 Ind Caa 150 (FB), Shiam Stinder Lai 
V. Mt. Savitri Kunwar. 

4. (’33) 20 AIR 1933 Nag 193 (199) : 29 Nag 
LR 278:143 Ind Cas 614 (FB), Vilhoba 
Chimnaji v. Qovindrao ViOuxlrao. 

(’30) 17 AIR 1930 Nag 73 (76, 77) : 123 Ind 
Cas 417 (DB), Noksing v. Bholusingh. 

(’33) 20 AIR 1933 All 321 (322): 55 All 468: 143 
Ind Cas 486 (FB), Bam Swarup v. Joti. 

(’29) 16 AIR 1929 All 625 (641) : 52 All 11 : 
118 Ind Cas 17 {FB), Kayastha Co., Ltd. v. 
Sitaram Dubey. 

(’17) 4 AIR 1917 All 295 (296) : 39 Ind Cas 87 
(DB), Damodar Das v. Jhaoo Singh. 

(’14) 1 AIR 1914 Mad 502 (504) : 37 ^lad 113 : 
16 Ind Cas 947 (DB), Secy, of State v. Kale- 
khan. (It is not within the province of a 
Court of justice to introduce an exception 
where the rule enacted by the Legislature is 
universal in its terms.) 

5. (’30) 17 AIR 1930 Sind 287 (293) : 25 

Sind LR 142 : 127 Ind Cas 690 (DB), Daily 
Gazette Press Ltd. v. Karachi Municipality 
(’93) 17 Bora 673 (577, 578) (DB), Queen- 
Empress v. Balkrishna Vithal. 

(’32) 19 AIR 1932 Mad 612 (619) : 55 Mad 
883 : 140 Ind Cas 331 (FB), Rajah of Man- 
dasa V. Jaganayakalu. 


(1895) 1895 App Cas 202 (215): 64 LJPO 
70 : 72 L T 163, Bropky v. Attorney-General 
of Manitoba. 

(’30) 17 AIR 1930 Cal 770 (773) : 58 Cal 521 : 
130 Ind Cas 283 (DB), J. C. Mukhcrjca v. 
Karnani Industrial Bank Ltd. (The duty of 
Court is not to put a construction which 
seems to the Court to bo best in the sense that 
it will work out with the most justice or with 
the least inconvenience, but to put a construc- 
tion wliicli .«eeins to the Court to be the best 
in the sense that it is nearest to tlie language 
of tlio Legislature.) 

6. (’35) 22 AIR 1935 AM 723 (725) : 68 All 
191 : 157 Ind Cas 150 (FB), Shiam Sunder Lai 
V. Mt. Savitri Kunwar. 

(’04) 26 AU 393 (405) : 7 Oudh Cas 248 : 31 
Ind App 132 (PC), Balraj Kunwar v. Jagatpal 
Singh. 

(’28) 15 AIR 1928 Sind 118 (119): 22 Sind 
L R 441 : 108 Iiid Cos 657, V asanbai v. 
Radhibai. (A statute ought to bo so cons- 
trued that if it can be prevented no clause, 
sentence or word shall be superfluous, void or 
insignificant.) 

(’33) 20 AIR 1933 All 321 (324) : 55 All 468: 
143 Ind Cas 486 (FB), Ram Swarup v. Joti. 
(One should, if possible, make sense of a 
statute and should not reject any expression 
as meaningless — “ Ut res magis valiat quam 
pereat.") 

[.See also (’33) 20 AIR 1933 Nag 193 (197); 
29 Nag LR 278: 143 Ind Cas 514 (FB), 
V ithoba Chimnaji v. Qovindrao Vithalrao, 
(It is the duty of the Courts of justice to 
try to get at the real intention of the Legis- 
lature by considering the whole scope of 
the statute to bo corustrued. — AIR 1916 
Cal 136 : 43 Cal 790 relied on.)] 

7. ( 21) 8 AIR 192f Cal 397 (399) : 48 Cal. 
556 :61 Ind Cas 82 (FB), Nilmani Kar v. 
Raja Sati Prasad. 

(’28) 15 AIR 1928 Lah 609 (613) : 9 Lah 701 : 
111 Ind Cas 175 (FB), Khan Qulv. Lakha 
Singh. 

(1907) 1 KB 462 (475) : 76 LJKB 212:96 
L T 267, General Council of the Bar (England) 
V. Inland Revenue Commissioners. 
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Further, words must be given theii* broad, popular meanhig and not any narrow, 
technical connotation.?^ This expression “popular meaning” has been explained 
as being the meaning which the people conversant with the subject attribute to the 
words. 7*^ 

Where the Legislature uses words ^^hich have a definite legal meaning, i.e, a 
technical meaning in law, the Legislature must be presumed to have used the words 
in such a sense unless the contrary manifestly appears from the statute.® Similarly, 
technical expressions in statutes relating to technical subjects must be interpreted 
in a technical sense. 

Where the language of a statute is not only plain but admits of only one mean- 
ing a Court is not entitled to depart from the plain language merely because the result 
of such a construction is absurd or mischievous,® or anomalous,^® or it leads to hard- 
ship,^^ or injustice. Similarly, the interpretation, in such cases, should not be in- 
fluenced by extraneous considerations such as the previous state of the law,^® or 
English law,^* or the policy or intention of the law.^® Where, however, the language 


7a. (’70) 1 Lx D 242 (248) : 45 L J Lx 405 : 
34 LT 420:24 \V K (Lug) 582, Grenjdl v. 
Inland Revenue Commissioners. 

(’82) 5 All 121 (130, 137): 1882 AU WN 128 
(B'B), Copal Fandey v. Parsotam Das. (Per 
ilahoined, J.) 

(1831) 1 Cr & J 434 (444) : 148 ER 1492 
(1490), it. V. Winstanley. (Lord Teuterdoii — 
Whore we are to put a construction upon an 
Act of Parliament which does not relate or 
profess to relate to some particular subject 
of art or science, wo should understand the 
words in the Act in the same way as tlioy 
are understood in the common language of 
mankind.) 

(’08) 1808 Bong LR (Sup) Vol 985 (991) : 9 
Suth W K 402 (LB), Huro Chunder Hoy v. 
Sooradhonee Debia. (Peacock, C. J. — A J udge 
ought not to fritter away the law by cons- 
truing words according to a mere technical 
sense, instead of giving them a broad mean- 
ing so as to embrace all cases intended by the 
Legislature to be provided for.) 

7b. (1870) 1 Lx D 242 (248) : 45 L J Lx 405 : 
34 LT 420:24 WR (Lng) 582, Qrenjell v. 
Inland Revenue Commissioners (Per Pollock, 
B.) 

8. (1847) 10 M & W 307 (309): 16 LJ Lx 

85 : 153 L R 1200 : 8 L T (OS) 307 : 73. 
RR512, Burton v. Reevell. 

(’82) 6 AM 121 (130, 137) : 1882 AM W N 128 
(FB), Copal Pandey v. Parsotam Das. (The 
reason of the rule is that such language is 
employed for the purpose of escaping the 
diilicuities caused by the use of merely popu- 
lar expressions in regard to matters pi'ecise 
and technical in their nature, such as the 
title to land or the vesting of estates or other 
legal subjects — Per Malimood, J., quoting 
Wilborforce on Statute Law, page 124.) 

8a. See Maxwell, Interpretation of BtaluteSt 
Fifth Ldition, p. 88. (In dealing with mat- 
ters relating to the general public, statutes 
are presumed to use words in their popular 
sense, uti loquitur vulgus. But when deal- 


ing with particular business or transactions 
words are prosumod to be used with the 
paticular moaning in which tliey are used and 
understood in tho particular business in 
question.) 

9. (’33) 2)) AIR 1933 Posh 3 (5) : 141 Ind Cas 
881, Public Prosecutor, Pesluiwar Division v. 
Bh. jM ufjarrab. 

(’31) 18 AIR 1931 Lah 87 (92): 12 Lah 120: 
131 Ind Cas 81 (FB), Mahomed Hayat v. 
Commissioner of Income-tax. 

10. (’28) 15 AIR 1928 Lah 325 (329) : 9 Lah. 
649: IIU Ind Cas 1(54 (UB), Dial iSinyh v. 
Curdu'ara Bri Akal Takhi. 

11. (’35)22 AIR 1935 All 723 (725): 58 AU 191: 
157 Ind Cas 150 (FB), Bhiam Sunder Lai v. 
Mt. Savitri Kunwur. 

(’90) 12 AU 129 (137) : 1890 AU W N 39 (FB), 
Bal Karan Rai v. Cobind Nath. 

12. (’31) 18 AIR 1931 Cal 688 (690) ; 58 Cal 
510 : 133 Ind Cas 587, Ashulosh Basu v. 
Sudhaiujshubhushan Mukltcrji. 

13. (’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 
556 : 61 Ind Cas 82 (FB), Nilmani Kur v. 
Raja SiUi Prosad. (Rule applies to a codify- 
ing or amending statute.) 

(’28) 15 AIR 1928 Bom 35 (37) : 52 Bom 88 : 
107 Lid Cas 257 (FB), Oanpat Tukaram v. 
Sopana Tukaram. 

(’30) 17 AIR 1930 Sind 287 (293) : 25 Sind 
L R 142 : 127 Ind Cas 690 (DB), Daily Gazette 
Press Ltd., v. Karachi Municipality. 

Also see Note 11. 

14. (’30) 17 AIR 1930 Sind 287 (293) : 25 
Sind L R 142 : 127 Ind Cas 690 (DB). Daily 
Gazette Press Ltd. v. Karachi Municipality. 

15. (’33) 20 AIR 1933 A1 358 (362) : 55 A1 
406 : 142 Ind Cas 403 (DB), Joti Prasad v. 
Amba Prasad. (Reasons for enactment 
cannot be searched for by looking to the 
proceedings of the Legislature.) 

(1866) 11 Moo Ind App 551 (604) : 8 Suth 
W R P C 3 (PC), Moonshee Buzloor Raheem 
v. Shamsoonissa Begum. 
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oi a statute is ambiguous and of doubtful import recourse may be )iad to such ex- 
toueous co.x..deratious.- Where the language is capable of more than one construl 
tion that construction ivhich does not lead to absuid results but is in consonance 
nith justice, reason and common-sense is to be adopted.i^ Similarly, that construc- 

rncr'.t' " f f. intention of the Legislatine as appears from the 

general scope of the legislation and suiToiinding circumstances is to be preferred 

partJ’of xrs:i:::":t:rut^el"“ ^ 

AVlierc a statute creates a right and prescribes a particular remedy for the in- 
fringement of that right that remedy and that remedy alone can be pursued by the 
person complaining of the infringement. ^ 

Where the Legislature amends an Act, it must be taken to be aware of the inter- 
pretation p aced by tlie Courts upon its enactment and if it finds that the interpro- 

tatioii l.y the toints is not in conformity v ith its intention, it should amend ^the 
Act and bring it in coiilorimty with its intention. 

'^though there is a distiiiction between penal and remedial Acts, namely 
that the one IS to be construed strictly and the other liberally, yet the Court must 
always look for the true constmction of the statute. In construing penal statutes, 
subject reasonable doulit, the construction is to be favourable to the 

2. Proceedings in Legislative Council, reference to, in interpreting statutes — 
^'hei> file words ol a statute are clear and unambiguous they must be given effect 
to ; proceedings of the Legislature which resulted in the passmg of the statute are 
not to be taken into consideration m such cases. i I’or, it is for the Legislature to 

they best harmonise with the subject of the 

onactmorit uml tlio object wliicli tiio Loi^islu- 
turo lijis in view.) 

19. ( 28) 15 AIK 1928 Lnh 609 (025) : 9 

•Lull 701 : 111 lucl Cas 175 (Fli), K/um Out v. 
hakfui iSifigh. 

(’28) 15 AIR 1928 Lah 325 (328) : 9 LiUx 049- 
110 lad Cas 161 (DB) IJial Suuju v. Uurdwara 
&ri Akal Takht. (Whoa a word or plxrase 
IS dehnod os htiviiig a particular meaninc in 
an enactment, it is that meaning and that 
meaning alone whicli must bo given to it. 
m interpreting a section of tho Act, milesa 

20 1^1 90 ^ A VS® repugnant in tho context.) 

(361) : 55 All 

40b : 142 Ind Cas 403 (D13), Joti Prasad v. 
Atnba Prasad. 

I? 571 (572, 673): 111 

Ind Cas 225 (DB), Mohidesn Pichai v. Tin- 
nevdly Mills Co., Ltd. 

^J>* ^ ^^34 Pat 701 (703) : 14 

Sourendra 

xHonan 6»nAa v. Secretary of State. 

(699): 31 L J Ex 
233:10 WR (Eng) 304:126 R R 720, 

N icAo/.^oa V. Fields. 


16. (’30) 17 AIR 1930 Sind 287 (293) ; 25 
Sind LR 142 : 127 lad Cas 690 (DB), Daily 
Gazette Press Ltd. v. Karachi Municipalitij 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 550 : 
01 Ind Cfu; 82 (FB), Nilmani Kor v. Baja 
Sati Prosad. (Roforonco to previous state 
of law is ponnissiblo), 

17. (’31) 18 AIR 1931 Lah 353 (359): 12 
Lah 004: 131 Ind Cas 625 (DB), KundanUil 
V. Emperor. 

(’28) 15 AIR 1928 Mad 571 (577): 111 Ind 
Cas 225 (DB), Mohideejx Pichai v. Tinnevellu 
Mills Co. Ltd. 

(’28) 15 AIR 1928 Lah 009 (613) : 9 Lah 
701 : 111 Ind Cas 175 (FB), Khan Oul v. 
Lakha Singh. 

(’28) 16 AIR 1928 Mad 746 (755) : 114 Ind Cas 
545 (pB), Subramanya Ayyar v. SwamiruUha 
Chettiar. 

18. (1895) 1895 App Cas 202 (216) • 6*1 

L J P O 70 : 72 L T 163, Brerphy v. AWornev* 
General of Manitoba. 

(’32) 19 AIR 1932 Cal 699 (700) : 60 Cal 233- 
142 Ind Cas 891 (DB). QiHbala Dasi v. Afoder 
Qazi. 

(’32) 19 AIR 1932 Bom 427 (428) : 56 Bom 
264 : 138 Ind Cas 703 (DB), Emperor v. G, Q 
( MuT^shi, 

’33) 20 AIR 1933 Nag 193 (197) : 29 Nav 

0<^xndT^ Vxthalrao. (Words of the statute 
when there is a doubt about their meaninir 
are to be understood in the sense in which 
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1.*('95) 22 Cal 788 (799) : 22 Ind App 107 (PC) 
Adrnxnxstrator General of Bengal v. Premlai, 
Mulhek. 

(’04) 31 Cal 628 (640) : 8 Cal \V N 578 (DB). 
Sarat Suruiari v. Uma Prasad. 
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consider and determine whether the words employed by them '.nil give effect to the 
object they had in view.^ If, however, a provision is ambiguous and cannot be 
construed Avithout some reference to outside sources, such proceedings may be looked 
into. 3 Opinions expressed by judicial pemonages Avho happen to be members of 
the Legislature, during debates in such Legislature, may be cited in the Court in 
the same way as text-books relating to the statute can be cited.-* 

3. English law — Reference to. — The decisions under English law are not prece- 
dents and are not binding as authority upon the Courts in India, not administering 
English law. It has also been pointed out by their Lordships of the Privy Council 
that where there is a positive enactment of the Indian Legislature, the proper course 
is to examine the language of that statute and to ascertain its proper meaning, un- 
influenced by any considerations derived from the previous state of law or of the 
English law upon which it may be founded. Where, however, an Indian statute 
has been passed m the same terms and on the same lines && those of an English statute 
and the latter statute has been authoritatively construed by English decisions, they 
may be usefully referred to as analogies.^ 

See also Note 16 on Preamble in A. I. R. Commentaries on the Civil Procedme 
Code, 4th (1944) Edition. 

4. Title of Act. — The title of an Act is regarded as an important part of the 
Act and should be read together with the Preamble.^ In Fitldhuj v. Morley Cor^ 
poration^^ Eindley, M. R., observed : 

“I read the title advisedly, because noAv, and for some years past, the title 

of an Act of Parliament has been part of the Act. In old days, it used not to 

bo so, and in the old law books we were told not so to regard it; but now the 

title is an important part of the Act, and is so treated in both Houses of 
Parliament.” 


But when the language, object and the scope of the Act are not open to doubt. 


(’23) 10 AIR 1923 Oul 74 (78) : 72 Ind Cas 
6G3 (DB), Dina Nath Pal v. Paja Sati Prasad. 

(’98) 22 Bom 112 (127. 128). ^uecn Empress v. 
Bal QangJtadluir Tila/c. 

(’28) 15 AIK 1928 Lah 35(38) : 9 Lnh 2C0 : 
104 Ind Cus GUI (DB), liaj Jtlahal v. Harnam 
Singh. 

(’33) 20 AIR 1933 All 358 (362) : 65 All 406 : 
142 Ind Cos 403 (DB), Joti Prasad v. Amha 
Prasad. 

2. (’83) 6 All 121 (135); 1882 All W N 128 
(PB), Qopal Pandey v. Pursutam Das. 

3. (’35) 22 AIR 1935 Cal 304 (305) : 62 Oal 
660 : 162 Ind Cas 910 (DB), Superintendent 
and liemembrancer of Legal Affairs, Bengal v. 
Tnrak Nath Chatterjee. 

[See also (1862) 6 LT 732 (733) : 10 \V R 
(Eng) 790 : 31 L J Bey 87, In re Mew and 
Thorne. (In the interpretation of statutes 
it is desirable first to consider the state of the 
law existing at the time of its iiitro<Iuction 
and then tho complaints or the evils that were 
existing or were supposed to exist in that 
state of tho law. Proceedings in Coxmcil 
nmy bo referred to for tho purpose of only 
putting tho interpreter of the law in the 
position in which tho Legislature itself was 
placed; and this is done properly for the 
purpose: of gaining assistance in interpreting 
the words of the law, not that one will be 


warranted in giving to tlioso words any 
difforont meaning from that which i.s con- 
sistent with their plain and ordinary signi- 
fication.)] 

4. (1879) 4 OBD 525 (576, 577), Queen v. 

Bishop of Oxford. (Thosiogor, L. J., dovibt- 

hig-) 

Preamble — Note 3 

1. (’28) 15 AIR 1928 P C 2 (4) : 55 Ind App. 
18:7 Pat 221; 107 Ind Cas 14 (PC), Mt. 
Bamandi Kuer v. Jlft. Kalawnti Kuer. 

[See also (’34) 21 AIR 1934 Lah 809 (811); 
16 Lah 392 : 155 Ind Cas 938 (DB), Diwan 
Chand v. Manak Cfuind. (AIR 1928 P 0 
2 : 7 Pat 221 ; 55 Ind App 18 (PC) followed.)] 

2. See (’89) 16 Cal 432 (435) (DB), Itamen 
Chetiy V. Mahomed Qhose. (The Stamp Act 
of 1879 in India ought to bo con,striiod accord- 
ing to Uio sumo principles of cortstruction as 
tho Stamp Act in England and tho earlier 
Stamp Acts in this country.) 

See also Note 18. 

Preamble — N ote 4 

1. (’27) 14 AIR 1927 JLid 85 (87) : 99 Ind 

Ca.s 143, Balaji Singh v. Qangamma. 

(1899) 1 Ch 1 (4) ; 67 L J Cli 61 1 ; 79 L T 231: 
47 W R (Eng) 295, Fielding v. Morley Cor- 
poration. 

la. (1899) 1 Ch 1 (3, 4) ; 07 LJ Ch 611; 
79 L T 231:47 W R (Eng) 295. 
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the enacting part cannot be restricted, extended or modified by reference either to 
the title or preamble. ^ 

But where the enacting part is ambiguous, the title and preamble of a statute 
may be relied upon as aids to the understanding of the meaning of the statute, 
or for determining the general object and intention of the Legislature in passing 
the enactment. 3 See also A.I.R. Commentaries on the Civil Procedtu-e Code 4th 
(1944) Edition, Preamble, Note 10. 


5; Preamble Effect of, in construing enactments; — In the interpretation 
of statutes, preambles supply a key to the mind of the Legislature,^ their piu’pose 
being to indicate v hat in general terms was the object of the Legislature in passing 
the statute.^ But it may well happen that these general terms will not necessarily 
indicate or cover all the matters which are provided for in the enacting portions of 
the statute. 3 In other words, a preamble is not always exhaustive.* 

It is a settled rule of construction that where the language of the enacting sections 
of a statute is clear, the terms of a preamble cannot be called in aid to restrict their 
operation or to cut them down.^ Wliere, however, their language is obseme or 


2. t (’3.5) 22 AIR 1935 Posh C9 (72) : 155 Inci 
Cas 1022 (D13), Abdullah Khan v. Bahrain 
Khan. 

3. ( 35) 22 AIK 1935 Posh 09 (72) : 155 Ind 
Cas 1022 (D13), Abdullah Khan. v. Bahrain 
Khan. 

(1903) 1903 App Cas 443 (447) : 72 L.JKB 787: 
89 LT 314:52 \VK (Kng) 81, Fenton v. 
Thorley and Co. Ltd. (Tho title of an Act 
may be referred to for tho purpose of ascer- 
taining generally tho scope of the Act.) 

(1900) 82 L T 448 (449) : 48 \V R (Eng) 618 : 
(1900) 1 Ch 749:09 L J Ch 331, Attorney- 
Oeneralx. Margate Pier and Harbour Company 
of Proprietors. (The title can bo looked at 
in order to understand tho meaning of an 
Act.) 

(’68) 1808 Beng L R (Sup) Vol 985 (988) : 9 
Sutli W K 402 (FB), Huro Chunder Roy v. 
Sooradhonee JJebia. (Do.) 
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1. (1857) 7 JIoo Ind App 72 (99) : 4 Suth 

W R (PC) 109 (PC), Nga Hoong x. Queen. 
(’36) 23 AIR 1936 All 507 (511) : 58 All 1041 : 
163 Ind Cas 756 (FB), Mt. Rajpali Kunicar 
X. Surju Rai. 

(’31) 18 AIR 1931 All 597 (599) : 54 All 220: 
136 Ind Cas 274 (FB), Durga Thathera x. 
Narain Thathera. 


(’18) 5 AIR 1918 Pat 398 (408) : 3 Pat L Jour 
1 : 44 Ind Cas 94 (FB), Jank'i Singh'x. Jagan- 
iiath Das. 

2. (’89) 11 All 262 (266): 1889 All WN 85 

Queen-Empress v. Indarjit. 

(1899) 1899 App Ca.s 143 (157) : 68 LJOB 
392 : 80 E T 538 : 47 W R (Eng) 585, Powell 
X. Kempton Park Racecourse Co. y Ltd (\ 

preamble may afford useful light as to wiuit a 
statute intends to roach.) 

^ (511) : 58 All 1041 • 

1^63 Ind Cas 756 (FB), Mt. Rajpali Kunwar v. 

lourju Jtiat. 


\ ^ (266) : 1889 All \VK 8i 

Queen-Empress x. Indarjit. 


4. (’35) 22 AIR 1935 Posh 69 (72) : 155 Ind 

Cas 1022 (DB), Abdullah Khan v. Bahrain 
Khan. 

6. ’(ISOO) 1899 App Cas 143 (157) : 68 LJQB 
392^: 80 L T 538 : 47 WR (Eng) 585, Powell 
X. Kempton Park Racecourse Co., Ltd. 
t(’28) 15 AIR 1928 Lah 35 (38) : 9 Luh 260 : 
104 Ind Cas 661 (DB), Itaj Mai x. Ha 
Singh. (English law con-siderod.) 

('89) 11 All 262 (266) : 1889 All \V N 85, 
Queen-Empress x. Indarjit. (8 Suth W R 
(Cr) 69, dissented from.) 

(’43) 30 AIR 1943 Cal 285 (312) : 207 Ind Cas 
481 (SB), Benoari Lai Sarma x. Emperor 
( 42) 29 AIR 1942 Sind 65 (69) : ILR (1942) 
Kar 127 : 202 Ind Cas 405 (SB), In re 'Wew 
Sind." (An Act is not controlled bv its 
preamble.) 

(’38) 25 AIR 1938 Nag 134 (141): ILR (1938) 
Nag 115: 174 Ind Cas 211 (FB), Amrut x. 
Ml. T/ujgan. 

(’38) 25 AIR 1938 Mad 441 (445) : ILR (1938) 
Mad 841 : 175 Ind Cas 401 (FB), Manubolu 
Rangarcddi x. Dasaradharami Reddi. (A 

. , ^ govern the plain provisions 

m the body of the Act.) 

(511): 58 All 

1041 : 163 Lul Cas 756 (FB), Mt. Rajpali 
Kunwar v. Surja Rai. (\Vhere the language 
of the section is oloar> a preamble cannot 
control its provisions.) 

vl9) 6 AIR 1919 Cal 551 (560) : 45 Cal 343 : 
^ Ind Cas 770 (PB), Maui Lai Singh x. 
Trustees for the Improvement of Calcutta. 

27 AIR 1940 Oudh 138 (147): 15 Luck 
2-9: 186 Ind Cas 753 (FB), Dolsingar Singh 
V. yit. Jainath Kuar. (Preamble cannot bo 
used to control the enactment iteself.) 

(’35) 22 AIR 1935 Posh 69 (72) : 155 Ind Oaa 
1022 (DB), Abdullah Khan v. Bahram Khan. 
(83) 9 Cal 704 (710) : 10 Ind App 39 (PC). 

Ornrao Begum x. Government of India. 

(’10) 6 Ind Cas 259 (261) (DB) (Cal), Oopi 
Krishna v. Rajkrishna. 
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ambiguous, the preamble may be referred to in order to determine the reasons and the 
object of the Legislature.® 

See also A. I, R. Commentaries on the Civil Procedure Code, 4th (1944) Edition 
Preamble, Note 10. 

6. Headings. — Headings are not to be treated as if they were marginal notes 
or were introduced into the Act luerelj’’ for the purpose of classifj’ing the enactments. 
They constitute an important part of the Act itself. They may be read not only as 
explaining the sections which immediately follow them, as a preamble to a statute 
may be looked to to explain its enactments, but as affording a better key to the construc- 
tion of sections which follow, than might be afforded by a mere preamble.^ But a 
heading serves as a key and is of help in clearing up obscurities only v here the main 
provisions of the sections, vhich occur under that heading or chapter, are ambigu- 
ously worded. 2 WTiere, however, the sections are unequivocal and clear, the head- 
ings cannot control the express proWsions of the sections.® See also A. I. R. Com- 
mentaries on the Civil Procedme Code, 4th (1944) Edition. Preamble, Note 10, 

7. Marginal notes. — Marginal notes to the sections of a statute are not taken 
as i)art of the statute^ and cannot be referred to for the i)urpose of interpreting or 


6. CIO) 6 lad Cas 259 (261) (DB) (Cal), Gopi 
Krishna v. liaj Krishrui. 

(’36) 23 AIR 1936 All 507 (511) : 58 All 1041 : 
163 Ind Cas 756 (FB), Mt. Rajpali Kunicar 
V. Sarju liai. 

(’19) 6 AIR 1919 Cal 551 (560) : 45 Cal 343 : 
44 Ijid Cas 770 (FB), Mani Lull Singh v. 
Trustees for the Improvement of Calcutta. 
(’32) 19 AIR 1932 Bum 427 (428) : 56 Bom 
264 : 138 Ind Cas 703 (DB), Emperor v. G. G. 
Mutuihi. 

(’68) 1868 Bong LR (Sup Vol) 985 (988): 9 
Suth W R 402 (FB), Hurro Chunder Roy v. 
Soorahdonee Debia. (Por Peacock, C. J., 
in Order of Roferonco.) 

t I ’28) 15 AIR 1928 Lah 35 (38) : 9 Lah 260; • 
104 Ind Ca.s 661 (DB), Raj Mai v. tlarnam 
Sirujh. 

(’35) 22 AIR 1935 Posh 69 (72) : 155 Ind Cas 
1022 (DB), Abdullah Kfuin v. Bahram Kftan, 
(1860) 11 ER 639 (643) : 9 HLO 32:31 
L J ]<:x 73 : 3 L T 60 : 8 \V R (Kng) 748 : 
131 RR 17, Eastern Counties^ ami London 
and Blackwell Rly. Companies v. Marriage. 
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l.*(1860) 11 ER 639 (643): 31 L J Ex 73: 

3 L T 60 : 8 \V R (Eng) 748 : 9 HLO 32: 
131 R 17, Eastern Counties, and London 
and Blackwell Rly. Companies v. Marriage. 
(1894) 63 L J P 146 (157) : 71 L T 346 : (1894) 
App Cas 508, Arrow Shipping Co. v. 'Tyne 
Improvement Commissioners. 

(’18) 5 AIR 1918 Pat 398 (408, 409) : 3 Pat 
L Jour 1 ; 44 Ind Cas 94 (FB), Janki Singh 
V. Jagannath Das. (Headings prefi.xed to 
sections or sets of sections Jiave been fre- 
quently iised for the purpose of interpreting 
the moaning, scope and intention of statutes.) 
tC31) 18 AIR 1931 All 597 (599) : 51 All 220 : 
136 Ind Cas 274 (FB), Durga TfuUhera v. 


Xarain T/uithera. (IMukerji, J., in Ordor 
of Roforonoo — Contra.) 

(’32) 19 AIR 1932 Cal 346 (318) : 59 Cal 528 : 
137 Ind Cas 469, In re Ananda Lai Cluikrabutty . 

2. ('10) 34 Bom 316 (319): 5 Ind Cas 862 
(DB), In re Shivlal Padma. 

•(’31) 18 AIR 1931 .Vll 597 (599) ; 51 All 220 : 

136 Ind Cas 274 (FB), Durga Thathera v. 
Karain 'Thathera. 

(’33) 20 AIR 1933 Bom 417 (420) : 57 Bom 
537 : 146 Iinl (Jas 248 (FB), Emperor v. 
Isnmil Snyadsaheb Mujatoar. (Headings of 
different portions of a statute c^an bo referred 
to to determine the sense of any doubtful 
oxj>ression in a section arranged under any 
particular heading.) 

3. t(’31) 18 AIR 1931 All 597 (599): 54 All 
220 : 136 Ind Cas 274 (FB), Durga 'Tluxthera 
V. Narain Thalftera. 

(’32) 19 AIR 1932 Cal 346 (348) : 59 Cal 528 : 

137 Ind Cjis 469, In re Ananchilal Chakraf>uUy. 

(’18) 5 AIR 1918 PC 20 (22) : 45 Ind App 
125:42 Bom 462:48 Ind Cas 63 (PC), 
Abdul Rahim Mahomed Nartna v. 'The Muni^ 
cipal Commissioner for the City of Bombay. 
[See also (’33) 20 AIR 1933 Cal 699 (700) : 
60 Cal 936 : 147 Ind Cas 191 (DB). Shadan- 
chnndra v. Shewrutrayan.^ 

Preamble — N ote 7 

1. (’98) 25 Cal 858 (860, 862) : 2 Cal W N 

577 (DB), Punardeo v. Ram Sarup. 

[See also (’31) 18 AIR 1931 All 597 (599): 
54 All 220 : 136 Ind Cas 274 (FB), Durga 
Thathera v. Narain Thathera. (Per Mukerji, 
J., in the Order of Reference — Headings 
are no part of the enactment. They are 
on the same lines as tlie marginal notes 
to the sections or rules.) ] 
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construing the statute . 2 In Balraj Knnwar v. Jagatpal SingJi,^ their Lordships of 
the Privy Council observed as follows : 

“It is well settled that marginal notes to the sections of an Act of Parlia- 
ment cannot be referred to for the purpose of construing the Act. The contrary 
opinion originated in a mistake, and it has been exploded long ago. There 
seems to be no reason for giving the marginal notes in an Indian statute any 
greater authority than the marginal notes in an English Act of Parliament.’' 

According to the undermentioned cases, ^ however, when the marginal notes to 
the sections are inserted by or imder the authority of or assented to, by the Legis- 
lature, they can be relied upon for the purposes of interpretation. It has also been 
held that where there is ambiguity in the section the marginal note to the section 
can be referred to for solving the ambiguity.® 


See also A. I. R. Commentaries on the Civil Procedure Code, 4th (1944) Edition, 
Preamble Note 11, Halsbiuy’s Laws of England, Vol. 27, page 121. and Maxwell’s 
Interpretation of Statutes, 5th Edition, page 68. 

8. Punctuation marks. — Before the year 1849, the English Acts of Parliament 
were not punctuated by any stops and the then acccjjted rule of interjuetation was 
that such marks could not be relied upon in construing Acts of Parliament.^ In 
Maliarani of Burdivan v. Krishna Kamini Dasi,^ which was a case under the Bengal 
Regulation, VIII of 1819, their Lordslxips of the Privy Council held that “it is an 
error to rely on punctuation in construing Acts of the Legislature.” 

Since the constitution of the regular Legislatures in India, however, the practice 
has been to insert stops in Bills before the Legislatures and to retain* them in th^ 
authentic copies of the Acts signed by the Governor-General and published in the 
Gazette of India. In these circumstances, it was held by the High Court of Bombay,^ 
that punctuation marks may be considered as aids to the interi)retation of the statute 
where the language thereof might otherwise he doubtful. The High Court of Madras 
took the view that the marks were part of the statute and should be considered as 
such.4 On the other hand, it was held by the High Courts of xUIahabad® and Cal- 
cutta® following the case of Maharani of Burdwan that punctuation marks could 
not be taken into consideration in construing the statute. 


2.t(’98) 25 Cal 858 (8G0); 2 Cal W N 577 (DB), 
Punardeo v. Ram Sarup. 

(’19) 6 AIR 1919 Mad 514 (514) : 42 Mad 451; 
61 Ind Cos 4G (DB), Kesava Chetty v. Secy, 
of State. 

(’27) 14 AIR 1927 Mad 85 (87) : 9D Ind Oas 
143, Balaji Sitigh v. Qatujamma,. (Wlxatever 
may be tlio view with regard to certain Act 
of Parliament, in the case of Indian enact- 
ments the marginal notes are never the sub- 
ject of discussion.) 

8. (’04) 26 All 393 (406) : 7 Oudh Cas 248 : 

31 Ind App 132 (PC). 

4.t(’29) 16 AIR 1929 All 53 (56, 58) : 51 AU 
411 : 113 Ind Cos 442 (FB), Ram Saran v 
Bhaywat Prasad. 

(’33) 20 AIR 1933 Bom 417 (421) ; 57 Bom 
637: 146 Ind Cas 248 (PB), Emperor v, Ismail 

Sayadsaheb Mujaxvar. (Per Rangnokar J 

AIR 1929 All 53 : 51 All 411 (FB), Rel. on) 

(’35) 22 AIR 1936 Cal 287 (289) ; 62 Oal 266 • 

155 Ind Cas 1003 (DB), Abdul Hakim v. Foiu 
iVlta* 


5. (’40) 27 AIR 1940 Bom 363 (361) : ILR * 

(1940) Bom 799:191 Ind Cas 653 (DB)’ 
Emperor v. FuUibhai Bhulabhai. 
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(’15) 2 AIR 1915 Bom 50 (52) : 39 Bom 
182 : 27 Ind Cas 494 (DB). Blaru:he Somerset 
Taylor v. Charles Qeorge Bleach. 

2. *(’87) 14 Cal 365 (372) : 14 Ind App 30 (PC). 

3. (’15) 2 AIR 1915 Bora 50 (51, 52, 63) : 39 
Bom 182 : 27 Ind Cas 494 (DB), Blanche 
somerset Taylor v. Charles Qeorge Bleach. 

4. (24) 11 AIR 1924 Mad 455 (456) : 79 Ind 
Cas 608 (DB), Board of Revenue^ Madras v, 
Rarruiruithan Cheltiar. 

[5ec also (’14) 1 AIR 1914 Mad 502 (503) : 
37 Mad 113: 16 Ind Cos 947 (DB), Secretary 
of Stale V. Kalekhan.] 

5. (1900) 22 All 270 (277) : 1900 All W X 
69 (FB), Edward Caston v. L. H. Caston. 

6. (’19) 6 AIR 1919 Oal 551 (563) : 45 Oal 
343 : 44 Ind C<\s 770 (FB), yiani Bal Singh 
v. Trttstees for the Improvement of Calcutta-, 
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The question came again before the Priv^^ Council in Lewis Pugh v. Ashutosh 
Sen,"^ a case under Arts. 48 and 49 of the Indian Limitation Act and it was held that a 
Court was hound to read those articles xoithout the commas inserted in the print. Tliis 
view as to the use of punctuation marks has now been followed by the High Courts 
of Allahabads Bombay and Lahore.^® In the undermentioned case,^^ however, 
the High Court of Calcutta has held that where it is not contended that the punctua- 
tion is •\\Tongly placed, there is no reason why the punctuation should not be taken 
as a good guide for the purpose for which it is there, namely, to understand the sense 
of the passage. 

9. Illustrations. — The views expressed as to whether the illustrations to a 
section are part of the section do not seem to be quite consistent. In some judg- 
ments, it has been said that unlike marginal notes, illustrations are a part of the 
statute.^ But in others, they are said to be not a part of the statxite.^ But in spite 
of this, it is well settled that the Courts are justified in using them as a guide to the 
interpretation of the substantive provisions of the sections.^ They, however, only 
serv’^e to explain the meaning of the sections and cannot be allowed to control the 
plain meaning or to restrict the scope of the sections to which they are appended.^ 
But as pointed out in Mahomed Syedol Ariffin v. Yeoh Ooi Gark^: 

“It would require a very special case to warrant their rejection on the 
ground of their assumed repugnancy at the sections themselv es. It would be 
the very last resort of construction to make any such assumption. The great 
usefulness of the illustrations, which have, although not part of the sections, 
been expressly furnished by the Legislature as helpful in the working and appli- 
cation of the statute, should not be thus impaired.” 

See also A. I. R. Commentaries on the Civil Procedure Code, 4th (1944) Edition 
Preamble, Note 12. 

9a. “May,” meaning of. — The word “may” in itself has only a permissive 
and not an obligatory sense. It is, however, capable of meaning ‘ must” in certain 


7. *(’29) 16 AIK 1929 P C 09 (71) : 8 Pat 516 : 
66 Ind App 93 : 114 Ind Oas 004 (PO). 

8. (’31) 18 AIR 1931 All 154 (156): 53 All 
374 : 129 Ind Cas 545 (DB), Niaz Ahnuid 
KJuin V. Paraottam Chandra. 

(’33) 20 AIR 1933 All 521 (522) : 55 All 700 : 
145 Ind Cas 802, Mansa v. Mt. Ancho. 

9. (’37) 24 AIR 1937 Bom 39 (41) : ILK (1937) 
Bom 763 : 160 Ind Cas 974, Indian Cotton Co. 
Lid. V. Hari Poonjoo. 

10. (’41) 28 AIR 1941 Lah 28 (30) : 193 Ind 
Cas 312 (DB), Bhola Singh v. Paman Mai. 

11. (’30) 103 Ind Cas 573 (576) (Cal), Biren- 
dra Lai v. Nagendra Nath. 

Proamblo — Note 9 

1. *(’18) 6 AIR 1918 PC 249 (250) : 1918 Pun 
Ro No. 124 : 48 Ind Cos 1 (PC), Lala Balia 
Mai V. Ahmad Sluih. 

(’37) 24 AIR 1937 Oudh 57 (60) : 13 Luck 1 : 
164 Ind Cos 1025 (DB), Sri Nath v. Kedar 
Nath Puri. 

(’28) 16 AIR 1928 Oudh 16 (17) : 3 Luck 244 : 
106 Ind Oas 213 (DB), Ramlal v. Emperor. 

2. *(’16) 3 AIR 1916 PO 242 (244) : 43 Ind. 
App 266:39 Ind Cas 401 (PC), Mahomed 
Syedol Ariffin v. Yeoh Ooi Qark. 

(’77) 1 All 487 (496, 496) : 2 Ind Jur 420 

(DB), Nanak Ham v. Mvhin Lai. 


(’15) 2 AIR 1915 Lah 10 (50): 1915 Pun Re 
No. 17 (Cr) : 28 Ind Cas 738 (DB), Ba/mo- 
kand v. Emperor. 

3. *(’16) 3 AIR 1916 PC 242 (244) : 43 Ind 
App 256 : 39 Inti Cas 401 (PC), Mahomed 
Syedal Ariffin v. Yeoh Ooi Qark. 

(’28) 15 AIR 1928 Oudh 15 (17) : 3 Luck 244. 
106 Ind Cas 213 (DB), Ramlal v. Emperor^ 

4. (’05) 28 Mad 57 (61) : 14 Mad L Jour 209 
(DB), Govinda Pillai v. TIuiyamnuil. 

t(’8l) 7 Cal 132 (135): 8 Cal L R 281 (DB), 
Koylwih Chunder v. Sonatun Chung. 

(’15) 2 AIR 1915 Cal 594 (595) : 26 Ind Oas 
485 (DB), Ram Oop(d v. Ahhoya Charan. 

(’15) 2 AIR 1915 Lah 10 (50): 1915 Pun Ro 
No. 17 (Cr) : 28 Ind Ctus 738 (DB), Balmokand 
V. Emperor. 

(’77) I All 487 (495, 490) : 2 Ind Jur 420 (DB), 
Nanak Ram v. Mohin Lai. 

(’24) 11 AIR 1924 Bom 524 (525) : 49 Bom 73 : 
84 Ind Cas 421 (DB), ^Vaman Martand v. 
Commia-aioner. Central Division. (C»use under 
Stamp Act, S. 24 — Por Shah, Ap:. C. J.) 

(’10) 5 Ind Cas 110 (113) (DB) (Cal). Sattya 
Priya v. Gobinda Mohun. (Negotiable Ins« 
truments Act, Section 4.) 

5. (’16) 3 AIR 1916 P O 242 (244) : 43 Ind 
App 256 ; 39 Ind Cas 401 (PC). 
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contexts, the absence of sj^ccial circumstances importing an obligatory sense, 
only the permissive sense must be adopted.^ The position is summed up as*^ follows 
in Halsbury's L<iws of England, 191.3, Vol. 27, pages 170-171 : 

‘■U]>on the principle that the ordinary sense of enacting words is primarily 
to be adhered to, provisions which appear on the face of them to be imperative 
cannot without strong reason he held to be directory ; nor are those whicli are 
susceptible of a permissive meaning to be construed in the first instance as 
imperative. A duty, however, may exist, outside and apart from the enacting 
words, where}>y those on whom a faculty or power is conferred by the statute 
are under an obligation to exercise it. The expressions ‘shall and may,’ ‘shall 
be empowered,' it shall be lawful for’ and ‘may’ simply, have for this reason, 
though primarily permissive, been, in certain circumstances, treated as manda- 
tor v.” 


9b^ “Includes.’* — See Notes on Section 2. 

10. Exemption, provisions as to. — See Note It. 

11. Proviso. — A proviso to a section is in the nature of a sub.stantive rule and 
should not be treated as an exception to the proposition stated in the section.^ It 
must be taken in connection with the general language of the previous j)ortiou of the 
clause. 2 A proviso may be used as a guide in the selection of one or other of the 
possible constructions of the words used in an enactment, where there is doubt as 
to its scope or as to the proper view to be taken of it.^ It should receive a strict 
construction^ and it should not bo used either to enlarge® or to limit® the clear scope 
of the section. 

Provisos are often added to allay unfounded fears in the minds of certain persons 
who feel that but for such a proviso theu- cases may be covered by the section ’ It 
was thus held in Ka mesJiaramma v. Venkatasubba Rao^ that where a proviso is added 


Preambk^^NoTE 9a 

1.*(’78) 3 Cal 47 (.'>7) : 4 Incl App 127 (136) : 
1878 Pim Ro Xo. 7 (PC), Delhi and London 
Bank, Ltd. v. Mehnoth A. D. Orchard. 

(’98) 22 Bom 384 (387) (DB), Vasndcv<u:hanja 
V. Sholftpur JMvnicipality. 

(’90) 17 Cal 329 (335) (DB), Moran v. Cl^airman 
of Motihari M unicipality. 

For instances ■whoro a power conferred by a 
statute will amount to an obligation to exer- 
cise the same, see 'Mn^w’oW, Interpretation of 
Statutes, Fifth Edition, pages 398, 399. 

Preamble — Xotb 11 

1. t(’14) 1 AIR 1914 PC 140 (144): 42 Ca^ 
116 : 41 Ind App. 197 : 25 Ind Cas 451 (PC)* 
Maha Prasad Sinqh v. Ramani Mohan Sinnh' 

(’15) 2 AIR 1915 Mad 750 (755) : 39 Mad 341 • 
27 Ind Casl77 (DB), Zaminrlar of Chellapalli v. 
Bajalapati Somayya. 

Also see Xoto 1 . 

2 . (’14) 1 AIR 1914 PO 140 (144): 42 Cal 
116 : 41 Ind App 197 : 25 Ind Cas 451 (PC), 
Maha Prasad Singh v. Ramani Mohan Sinqh, 

8. (1897) 1897 App Cos 647 (655) : 66 LJ 

Ch 726 : 77 L X 284, ^Vest Derby Union v. 
Metropolitan Life Assurance Society. 

4 . (’32) 19 AIR 1932 Mad 46 (52) : 139 Ind- 

Cas 64 (DB). Perichiappa Chettiar v. Nachiap- 
pan. (It IS not open to the Court to add words 
to a proviso with a view to enlarge the scope 


of the proviso. The proviso must be restricted 
to the scope reasonably convoyed by the 
words used therein.) 

5. t (’10) 33 Mad 102 (109): 3 Ind Cas 701 
{DB), I>,’atesa Chetli \’. Vengu Nachiar. (Civsos 
which are otherwise clearly outisde the scope 
of an enactment cannot be brought within 
it by any inference founded on tho terms of 
the prov'iso.) 

(1880) 5 Q B D 170 (1741 : 42 L T 128, Mullhis 
v. Surrey Treasurer. (Whore the provisions 
made by the proviso go beyond tho fair 
construction of the section, tho proviso may 
bo rejected.) 

6. (’.30) 17 AIR 1930 Mad 124 (125): 53 
Mad 702 : 123 Ind Cas 801 (SB), Commissioner 
of Income-tax v. Suppan Chettiar and Co. 
(A prov'iso should not by mere implication 
withdraw any part of what tho main provision 
has given.) 

7. (’10) 33 Mad 102 (109): 3 Ind Cas 701 

Katesa Cheiti v. Venga Nachiar 
t(1897) 1897 App Cas 647 (656): 66 L. J Ch 
726 : 77 L T 284, West Derby Union v. Metro- 
politan Life Assurance Society. 

8. (’14) 1 AIR 1914 Mad 328 (329) : 38 Mad 
1120:24 Ind CiVs 474 (DB). (\Vhere a 
proviso is added to a section by a later en- 
actment, it only shows the interpretation 
which the framers of tho amendment were 
disposed to place upon the sections as they 
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to a section bv a later enactment or even where it is introduced at the time ot the 
enactment, it is often done ex abundanti cautela (from excessive caution) and it by 
no means follows that the operation of the section is affected thereby. 

It is not open to the Court to introduce an exception where the rule enacted b}^ 
the Legislature is universal in its terms. ^ 

See also A. I. R. Commentaries on the Civil Procedure Code, 4th (1944) Edition 
Preamble, Note 14. 

12. Change in accepted mode of inteipretation — Effect. — Tlxe rights of the 
parties to a contract are to be judged by that law which they intended to be bound 
by, or rather by which they may justl}' be presumed to have bound themselves.^ 
Hence where parties enter into a contract according to the then acce 2 )ted interju'e- 
tation of law', they may be taken to be bound by it and the subsequent reversal of 
that interpretation does not displace the application of the previously accepted 
interpretation of law to the construction of the contract.^ 

13. Conflicting provisions in statutes. — It is a cardinal rule governing the 
interpretation of statutes that the Court should struggle against repugnancy and 
should construe an enactment, as far as possible, so as to avoid a conflict w ith the 
terms of other enactments on the statute book.^ Similarly, a Court should try to 
reconcile inconsistencies wthin the same statute and should not interpret its }U'ovi- 
sions so as to result in repugnancy unless compelled to do so by the intractal)ility 
of the language used. The language must be strained as far as possil)le before it is 
to be assumed that the Legislature in one section has enacted a rule w hich cannot be 
reconciled with the provisions of another section, for, that cannot have been in- 
tended. ^ The Court, in trying to reconcile inconsistencies, shoidd give preference 
to a construction which avoids making any provision superfluous.® 

Wliere tw'o co-ordinate sections are apparently inconsistent an effort sliould be 
made, as said already, to reconcile them. If this is imiiossible, the later w ill generally 
override the earlier.^ 

Further, where a general intention is expressed by the Legislature and also a 
particular intention w hich is incompatible with the general one, the part icular intention 
is considered as an exception to the general one. This rule aj)plies whether the gene- 
ral and special provisions are contained in the same statute or different statutes.® 


then stood. This interpretation is not autho- 
ritative, and in thefe circumstances tlio addi- 
tion of the proviso is no reason for modifying 
tlio opinion which the Court would otherwise 
have arrived at on tho construction of tho 
original sections.) 

9. (’14) 1 AIK 1914 Mad 602 (604) : 37 Mad 

113 : 10 Ind Cas 047 (DB), Secretary oj State 
V. KaUkhan. 

Preamble — Note 12 

1. (1865) 6 B&S 100 (133);LR1QB 

116 : 35 L J Q B 74 : 13 L T 602 : 122 E R 
1134, Lloyd v. Ouibert. 

2. (’04) 27 Mad 131 (142, 143) : 31 Ind App 
1 (PC), Abdul Aziz Khan v. Appayasami 
Naicker. 

Preamble— Note 13 

1. (’26) 12 AIR 1925 Lah 415 (416) : 6 Lah 

276 : 86 Ind Cos 844 (DB), Wadhawa Mai 
V. Karim Bakeh. 


(’28) 16 AIR 1928 Lnh 609 (614) : 9 Lali 701 : 
111 Ind Cas 175 (EB), Khan (Jul v. Lakha 
Singh. 

2. t(’32) 10 AIR 1032 Cal 600 (700): 60 Cal 
233 : 142 Ind Cas 801 (DB), Oiribala Dani v. 
Mader Qazi. 

(’35) 22 AIR 1035 Posh 60 (71) : 155 Ind Cas 
1022 (DB). Abdullah Khan Bahram Khan. 
(’32) 10 AIR 1932 Mad 336 (342) : 55 Mad 
671 : 137 Ind Cus 360 (DB), Mariyayee 

Ammal v. Ponnufrwamy Chettiar. 

3. (’32) 19 AIR 1932 Oudh 63 (64) : 7 Luck 
350 : 135 Ind Cas 695 (DB), Bankey Behari 
Lai V. Abdul Rahman. 

4. (’21) 8 AIR 1921 Cal 603 (604): 61 Ind Cas 
629 (DB). Amar Chand Roy v. Pra-sanna Dasi. 

6. (’21) 8 AIR 1921 Cal 603 (604): 61 Ind 

Cas 529 (DB), Amar Chand Roy v. Prasanna 
Dasi. 

(’28) 15 AIR 1928 Lah 609 (613, 614) : 9 Lah 
701:111 Ind Cas 175 (FB), Khan Qul v. 
Lakha Singh. 
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This rule is contained in the maxim specialia generalibus derogant (special things 
derogate from the general.) 

14, Repealing Act— Effect of. — ^The effect of the repeal of a statute is expressly 
dealt with in the General Clauses Act, 1897, Ss. 6 to 8. Under S. 6 (c) of that Act, 
the repeal of an Act does not take a\\ ay the rights which had vested in a person under 
the repealed Act. Thus in the undermentioned case^ an order of assessment was 
made against a person under the Income-tax Act of 1918. He appealed and on 
remand of the case a final order of assessment was made fixing a smaller amount. 
Under S. 19 of that Act a refund of the difference could be claimed. However, 
during the period between the passing of the two orders, the section was repealed 
by the inedme-tax Act of 1922. It ^^ as held that the assessee was not deprived of 
his right to refund. 

Where an Act is repealed by another Act and the latter is subsequently repealed, 
the first Act is not revived unless there is an express provision reviving it.^ (See 
General Clauses Act, S. 7.) 

15. Retrospective operation. — It is a general principle of law that a statute 
should not be construed so as to have a retrospective operation unless it is clearly 
declared to be retrospective.^ Nova coiistitutio futuris forman impore dehet non 
practeriiis (ii. new enactment should affect future and not past times). The reason 
is that legislation by which the conduct of manldnd is regulated ought, when intro- 
duced for the first time, to deal with future acts, and ought not to change the charac- 
ter of past transactions carried on upon the faith of the then existing law. Hence 
a statute which touches rights in existence at the time of its passing is not to be 
applied retrospectively in the absence of express enactment or necessary intendment 
to the contrary. 2 Thus, provisions which deprive of their existing finality orders 


Prearnblo— Note 14 

1. (’24) 11 AIR 1024 Nag 24 (25, 26) : 76 
Irxcl Cas 82 (DB), Commissioner oj Incotne-tax, 
C. P. V. Dfuirarnchand DaMuind. 

2. (’17) 4 AIR 1917 Cal 243 (245) : 44 Cal 
459 ; 37 Iiid Cas 48, In the matter of Jewa 
Nathoo. 

(’98) 25 Cal 333 (336) : 2 Cal WN 11 (DB), 
Deputy Legal liememberancer v. Ahmad AH. 
(’85) 9 Bom 233 (235) (DB). Hari Mahadaji 
Savarkar v. Balambhat Maghunath Khare 

• 

Preainblo— Note 15 

1. (’31) 18 AIR 1931 L.ah 145 (152) : 131 

Iixd Cas 353, Pars Pam v. Emperor. 

(’32) 19 AIR 1932 Rang 197 (198): 10 Rang 
405 : 140 Ind Cos 156, Ko Po Kun v. C. A. M. 
A. L. Firm. 

(*14) 1 AIR 1914 Lolx 345 (347): (1914) Pun 
Ro No. 86 : 26 Ind Cas 743, Karar Hassan 
V. Mustaja Hasan. 

(’27) 14 AIR 1927 ilad 85 (86) : 99 Ind Cas 
143, Balaji Singh v. Qangamma. 

(’28) 15 AIR 1928 Cal 640 (642) : 56 Cal 512 : 
113 Ind Cos 49 (FB), Sadar AH v. Daliladdin 
Ostagar. 

(*90) 14 Bom 616 (625) (DB), J axvabmal J itmal 

V. Muktabai. 

(’13) 19 Ind Cm 793 (809) (DB) (Cal), ManjuH 
B%b\ V. Akkel Mahmud. 


2. (’04) 20 All 119 (129, 130): 31 Ind App 

30 (PC), Muhammad Abdus Sama<l v. Qtirbart 
Husain. 


(’27) 14 AIR 1927 P C 242 (244) : 9 Laii 281 : 
54 Ind App 421 : 106 Ind Cas 156 (PC). Delhi 
Cloth ami General Mills Co., Ltd. v. Commis- 
sioner of Income-tax, Delhi. 

(’27) 14 AIR 1927 Mad 85 (86) : 99 liul C.ui 
143, Balaji Singh v. Ganr/amma. 

^ ro^" Cal 1108 : 

oS Ind Ciis 327 DB), Promathi Nath Pal v. 

baurav Dasi Chowdhurani. (Section 66, 
C., hold not a mere nilo of procedure 
but ono effecting title; hence the section is 
not retrospective.) 

^ wJo = 129 Ind Cos 

84 J (DB), ^agendra Nath v. Mon Mohan 

^ (979) : 50 Mad 

857: 106 Ind Cas 616 (FB), Daivanayaga 
Beddtar v. Benukanibal A mmol. 


465 : 140 Ind Cos 166, A’o Po Kun v. C. A. 

"i* « (Amendment of S. 101 of 

loon 1 Amending Act XX of 

IJ-J has no retrospective effect.) 

^ i ^^h 345 (347) : 1914 Pun 

Re ^o. 86 ; 26 Ind Cas 743 (DB), Karar 
Hassan v. Mustafa Hasan. (Section 12 
of the Pensions Act (XXIII of 1871) is not 
retrospective.) 
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Avhich, M-lieii the statute came into force were final, are provisions which touch exist- 
ing rights and hence camiot have retrospective effect.^ 

In order that a statute affecting rights existmg at the time of its passinjj may- 
be construed as having retrospective effect there must be express etuictmcnt or necessary 
intendment to that effect. It is only vhen a retrospective effect cannot Ijc avoided 
without doing violence to the language of the enactment that such effect may he 
given. If the enactment is expressed in language vhich is fairly capai)lc of either 
interpretation it ought to be construed onl}'- as a prosj^ective one.'* The fact that 
some of the provisions of a statute have been made definitely not retrospectively 
must not be taken as implying that other proNisions necessarily have retrosi)ectivo 
operation.^ Retrospective effect of statutes being cUsfavoureci, a statute must 
never be construed so as to ha^•e greater retrospective operation than its language 
demands. 


Penal statutes. 


Penal statutes are not to be construed as having retrospective effect, so as to 
punish an act done at a time when no illegality was attached to it.® 

Explanatory or declaratory statutes. 

Statutes which are explanatory or declaratory are to be construed as having 
retrospective effect as they merely give an authoritative explanation of the words, 
phrases or clauses used in a statute and whenever that statute has to be ai)plied the 
explanation also should be applied. However, no recital in a declaratory or amend- 
ing statute can render void that which has been declared by the Com ts to have been 
done rightly under the law.’ 

It is not necessary that an Act should be named as an explanatory or declaratory 
Act, in order that it may operate retrospectively. The fact that from the words 
used in the Act, the Court comes to the conclusion that the Act is explanatory or 
declaratory is sufficient.® 

Procedural statutes. 

Statutes dealing merely with i)rocedure are to be construed as having retrospec- 
tive operation,® there being no right vested in any of the suitors in the course of 


(’28) 15 Am 1928 Cal G40 (612) : 56 Cal 512 ; 
113 Ind Cas 49 (F13), Sadur Ali v. Dalilud-din 
Ofitaqar. 

(’13) 19 Ind Oas 793 (809) (DB) (Cal), Manjuri 
Bibi V. Akkel Mahmtid. 

(’90) 14 Bom 516 (525) (BB), Javanmal Jitmal 
V. Muklabai. (Proviso to S. 56 of the I)ok- 
klian Agriculturists’ Boliof Act, 1879, is not 
restrospoctivo.) 

3. (’27) 14 AIR 1927 P O 242 (244) : 9 Lah 
284 : 54 Ind App 421 : 106 Ind Cos 156 (PC), 
Delhi Cloth arid General Mills Co., Ltd. v. 
Income-tax Commissioner, Delhi. 

4. (’33) 20 AIR 1933 Cal 435 (437) : 60 Cal 
1037 : 143 Ind Oas 164 (SB), Jiban Krishna 
V. Abdul Kader. 

5. (’32) 19 AIR 1932 Rang 197 (198) ; 10 
Rang 465 : 140 Ind Cas 156, Ko Po Kun v. 
C. A. M. A. L. Firm. 

6a. (’81) 6 Bom 653 (668) (DB), IcMuiram 
Kalidas v. Govindram Bhowanishanker. 

(’13) 19 Ind Caa 793 (809);(DB) (Cal), ManjuH 
Biin V. Akkel Mahmud. 

6. (’31) 18 AIR 1931 Lah 146 (162): 131 
Ind Cos 363, Pars Ram v. Emperor. 


7. (’27) 14 AIR 1927 Mud 85 (80) ; 99 Ind 
Cas 143, Balnji Singh v. Gangamma. 

8. (’27) 14 AIR 1927 Mud 85 (86) : 99 Ind 
Cjw 143, Balaji Singh v. Gangamma. 

9. (’27) 14 AIR 1927 P 0 242 (244) : 9 Lah 
284 : 54 Ind App 421 : 106 Ind Cas 156 (PC), 
Delhi Cloth and General AlilU Co., Ltd. v. 
Commissioner of Income-tax, Delhi. 

(’20) 7 AIR 1920 Cal 435 (437) : 47 Cal 1108 : 
58 Ind Cas 327 (DB), Promotlha Nath Pal 
V. Saurau Dasi Chowdhurani. 

(’27) 14 AIR 1927 Mad 85 (86) : 99 Ind Caa 
143, Balaji Singh v. Gangamma. 

(’33) 20 Am 1933 Cal 435 (437) : 60 Cal 1037 : 
143 Ind Cas 164 (SB), Jiban Krishna v. Abdul 
Kader. 

(’95) 19 Bom 204 (206) (OB), Balkrishna 
Pandharinaih v. Bapu Yesaji. (The effect of 
S. 258, C. P. 0. (Act XIV of 1882) was to 
make an adjustment not cognizable by Court 
unless certiQed. Section 27 of Act VII of 1888 
made uncertified adjustments cognizable 
by Courts other than the Court executing the 
decree. This merely affects the practice 
of the Court and can apply to adjustments 
made previous to the Act.) 
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procedure.^® 

Stamp Act. 

Where a document which is insufficiently stamped is inadmissible in evidence 
under the law in force at the time of its execution, but subsequently the law is chang- 
ed making it admissible on paj'ment of penalt 3 '^, the amendment operates retrospec- 
tively so as to make the document admissible. The reason is that in such cases 
the question involved is merely of procedure and no vested right is affected b^^ the 
amendment. 

See also Note 38 and S. 35 Notes 2 and 4. 

16. Interpretation of fiscal statutes. — Statutes imposing pecuniar\' burdens 
should be construed strictly.^ It is a well-settled principle that the subject is not 
to be taxed unless the statute imposes the charge in clear and unambiguous language. ^ 
In a case of reasonable doubt, a construction most beneficial to the subject is to'^ be 


(1900) 19U0 Pun Ro No. 26, p. 91 (91) (DB), 
Field E. T., In the goods oj. (Section 19 (1) 
(i) of the Court-fees Act is retrospective.) 

(’14) 1 AIR 1914 Lah 345 (346) : 1914 Pun Ro 
No. 86 ; 26 Ind Cus 743 (OB), Karar Hassan 
V. Mustafa Hasan. 

(’90) 14 Bom 516 (525) (DB), Javanmal Jitmal 
V. Muktabai. (Proviso to S. 56 of the Dek- 
klian Agriculturists’ Relief Act, 1879, is not 
retrospective.) 

10. (’13) 19 Ind Cas 793 (810) (DB) (Cal), 
Manjuri Dibi v. Akkel Mahmud. 

11. (’20) 7 AIR 1920 Cal 754 (755) : 59 Ind 
Cos 3 (DB), Nilratan Mitra v. Abdul Oafar 
Qazi. 

Preamble — Note 16 

1. (’03) 30 C*a 565 (575) (SB), Reference 

under the Stamp Act II of 1899. (Case relat- 
ing to Stamp-law — Question as to whether 
instrument was policy of sea-insurance.) 
’74) 11 Bom HOR 129 (135) (DB), Qirdhar 
Nagjishet v. Oitnpat Moroba. (Case relat- 
ing to Stamp-law, viz. Bombay Regulation 
XVIII of 1827.) 

(’35) 22 AIR 1935 Bom 256 (257) : 59 Bom 
469 : 156 Ind Cas 960 (SB), Sharanbasappa 
Tippanna v. Sanganbasappa Sridramappa. 
(That is to say, the Crown has to show that 
the tax in question is imposed upon a fair 
construction of the language used.) 

’14) 1 AIR 1914 Lah 524 (526) : 1915 Pun Ro 
No. 29 : 27 Ind Cas 489 (DB), Sukh Dial v. 
Manx Ram. 

(’18) 5 AIR 1918 Lah 113 (113) : 1918 Pun 
Ro. No. 9 : 43 Ind Cos 383 (DB), Rustomji 
V. Kalasing. (Court-fees Act.) 

(’34) 21 AIR 1934 Lah 630 (533): 15 Lah 
60i : 150 Ind Cas 781 (SB), JBhola Ram and 
Sons, Ltd. V. Emperor. 

(1842) 152 ER 249 (251) : 11 LJ Ex 219: 
60 R R 834, Harris v, Birch. (The Stamp 
Act is to bo construed strictly and to be ex- 
tended to such cases only os clearly fall with- 
in its provisions.) 

(’81) 7 Cal 703 (706): 12 Cal L R 121 (PB), 
Syed Safadar Reza v. Amzadali. (The Stamp 
Act is a taxing statute and aU taxing Acts 


must be con.struod .strictly — Pontifox, J., 
in the course of argument. ) 

( 32) 19 AIK 1932 Sind 73 (75) : 26 Sind L R 
29 : 1.19 Ind C<i.s 95, Tyabnli .4. Marulviwala 
V'. Parpatibai. 

[See however (’05) 29 Bom 203 (207) : 6 Bom 
L R 844 (SB), In re Nirabai. (An enact- 
ment imposing a burden requires a strict 
construction in favour of the subject. But 
an oxomption must be strictly construed 
in favour of the State.) ] 

2. (1880) 5 App Cas 842 (856) ; 50 L J P C 1 : 

43 L T 177, Oriental Ba}ik Corporation v. 
Wright. 

(1843) 152 E R 929 (931) : 13 L J Ex 57 : 63 
R R 678, W roughton v. Turtle. 

(1847) 3 C B 938 (941) : 136 E R 376 : 16 L J C, 
P 117, Daines v. Heath. 

(1871) 16 Suth WR 208 (209) (DB), In the 
matter of Port Canning Land Co., Ltd. (Acts 
which impose a tax or charge upon the subject 
cannot bo extended by implication ) 

(’32) 19 AIR 1932 Cal 346 (347) : 59 Cal 528 : 
137 Ind Cas 469, In re Ananda Lai Chakra- 
butty. 

(’31) 18 AIR 1931 Mad 683 (684) : 55 Mad 26 : 
134 Ind Cas 1137 (DB), Ramastcami Ayyar 
V. Ranagaswami Ayyar. 

(1891) 2 Ch 613 (623) : 60 L J Ch 537 : 64 L T 
515 : 39 W R (Eng) 565, Thorley Re Throley 
V. Massam. 

(1878) 3 App C»is 473 (478) : 47 L J Q B 386 : 
38 L T 430 : 26 W R (Eng) 483, Cox v. Rabbits. 
(iou must find words to impose the 
and if words are not found which impose the 
tax, it is not to be imposed.) 

(1862) 158 E R 695 (699) : 31 L J Ex 233 : 10 
W R (Eng) 304, Nicholson v. Fields. 

(1831) 2 B & Ad 43 (59) : 109 E R 1059 (1065) : 
36 R R 469, Hul Dock Co. v. Browne. (A tax 
shall not bo imposed without a plain declara- 
tion of the intent of the Liegislaturo to impose 
it.) 

(1913) 3 KB 212 (219): 82 LJKB 900: 
108 L T 887, Inland Revenue Commissioners 
V. Oribble. 

(1807) 8 East 242 (245) : 103 E R 334 (336)* 
Warrington v. Furbor. 
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adopted.3 Thus, a construction which would have the effect of making a person 
liable to pay the same tax twice in respect of the same subject-matter should not be 


(1855) 11 Ex 452 (456) : 25 LJ Ex 19: 156 
E K 908 (910) : 105 R R (;14, In re Mick-leih- 
waif. 

(1825) 413 & C243 (245) : 107 E R 1049 (1050) : 
3 L ,J (O S) K 13 211 : 28 R R 237, Venn Detn 
Manifold v. Diamond. 

(1896) 2 Q 13 187 (193): 65 L J Q 13 582:74 
LT 699 : 45 WR (Eag) 14, Clifford v. Com- 
mifisiotxer of Inland Revenue. 

(1914) 1914 Api> Cas 765 (771); 83 LJKB 
1083 : 111 LT 343. AtloDiey-Qeneral v. Milne. 
(To succeed the Crt>\vn must bring the case 
within the letter of the enactment*. It is not 
enough to bring the case within the spirit of 
it.) 

(1851) 6 Ex 464 (479) : 20 L J Ex 269:17 
LT (OS) 128:155 ER 624, The Marquis 
of Chandos v. Co)timissioners of Inland Reve- 
nue. (Stamp Act, 13 and 14 Viet., C. 97.) 

(1850) 12 QB 328 (407) : 94 RR 315: 116 
ER 891, Gosling v. Veley. (No pecujiiary 
burden can bo imposed upon the subjects ex- 
cept upon clear and distinct legal authority 
established by those who seek to impose the 
burden.) 

[See however (1840) 6 M & W 756 (789): 10 
L J Ex 105 : 55 R R 777, Platt v. Routh.] 

3. (1896) 2 Q B 187 (193) : 05 L J Q B 582 ; 

74 LT 699:45 \V R (Eng) 14, Clifford v 
Commissioners of Inland Revenue. 

(’08) 31 Mad 408 (413) ; 18 Mad L Jour 349 
(DB), Mylapore Hindu Permanent Fund, Ltd. 
V. The Corporation of Madras. 

(’91) 13 All 66 (73): 1890 AU W N 238 (SB), 
Radha liai v. Nathu Ram. (Case relating to 
Stamp Act.) 

(’93) 15 All 56 (58): 1892 All WN234(DB), 
Bishambarnath v. Nandkishore. (Do.) 

(’15) 2 AIR 1915 All 81 (82) : 37 All 159 : 27 
Ind Cas 731 (PB), In the matter of Shatnhhu 
Diyal. (Do.) 

’ 33) 20 AIR 1933 All 321 (329) : 65 All 468 : 
143 Ind Cas 486 (PB), Ram Swarup v. Joti. 
(Do.) 

( 88) 12 Bom 98 (100) (DB), Fulchand v.Bai 
Ichha. 

(’71) 8 Bom HCR (OC) 169(180) (DB), Megji 
Hansraj v. Ramji Joita. 

(’71) 8 Bom H C R (A C) 213 (217) (DB), Dul. 
lahh Shivlal v. Hope. 

( 84) 10 Oal 274 (282) (SB), Anonymous Case. 
(Case relating to Stamp Act.) 

”21) 8 AIR 1921 Cal 40 (43, 44) : 48 Cal 161 : 
61 Ind Cas 107 (SB), Killing Valley Tea Com- 
pany, Ltd. V. Secretary of StcUe. (The Crown 
seolung to recover the tax must bring the 
subject within the letter of the law, otherwise 
the subject is free, however much within the 
spirit of the law the case might appear to be. 


Tliero can be no etpiitablo construction ad- 
missible in a fiscal statute; tho honolit of 
the doubt is the right of tlio subject.) 

(’31) 18 AIR 1931 Ced 193 (201) : 58 Cal 33 : 
12~ Ind Cas 775 (FB), Janardhan Rao v. 
Secretary of State. 

(’36) 23 AIK 1936 Cal 814 (815) : IJ.R (1937) 

1 Cal 461 : 167 Iml Cas 202 (DB), Radha 
Gohi/ula Sen v. Ram Brahma Mandal. 

('14) 1 AIR 1914 Lah 214 (217): 1913 Pun 
Ro No. Ill : 22 Ind Cas 503 (PB). Barru v. 
Laehman. 

(’23) 10 AIR 1923 Lah 14 (15) : 3 Lah 349 : 77 
Ind Cas 616 (FB), Sundar Das v. King-Em- 
peror. 

(’28) 15 AIK 1928 Lah 113 (114) : 8 Lah 730 : 
110 Ind Oius 264 (DB), Beli Ram w Ishar 
Das. (Fiscal statutes must be interpreted in 
a liberal and generous spirit in favour of the 
subject so as tt) make it.s oju'ralion loss oner- 
ous having duo regard to tho language used 
in tho enactment.) 

(’86) 9 Jlad 146 (148) (FB), Reference under 
Stamp Act S. 46. (Court-foes Act.) 

(’90) 13 Mad 255 (263) (DB), Rainier v. 

Gould. 

(’16) 3 AIR 1916 Mad 374 (376) : 38 Mad 646 : 
21 Ind Cas 876 (FB), Secretary of Commissioner 
of Salt Akbari and Separate Revenue, Madras 
V. Mrs. E. W. Orra/ul Bank of Madras. 

(’26) 13 AIR 1926 Mad 1038 (1040) : 49 Mad 
903 : 97 Ind Cits 993 (FB), Board of Revenue, 
Madras v. Moopanna Somarazu. 

(’30) 17 AIR 1930 Nag 73 (76) : 123 Ind Cos 
417 (DB), Noksing v. Bholusing. 

(’31) 18 AIR 1931 Oudh 99 (103): 6 Luck 
601 : 132 Ind Cas 225 (SB), Secretary of the 
Board of Revenue, U, P. v. Lalta Bakhsh Singh. 
(Case under Stamp Act.) 

(’14) 1 AIR 1914 Low Bur 245 (246) : 7 Low 
Bur Rul 356 : 24 Ind Cas 793 (DB), In re 
Catherine Thaddeus. (Court-fees Act.) 

(1844) 11 01 and Fin 590 (607) : 8 E K 1225 
(1232) : 65 R R 261, Stockton and Darlington 
Raihvay Co. v. Barrett. 

(1832) 8 Bing 146 (152): 131 ER 356 (358, 
359) : 1 LJOP 69, Doe D. Scruton v. Snaith. 
(Stamp Act). 

(1855) 11 Ex 190 (192): 25 LT (O S) 130 : 
105 R R 485 : 3 W R (Eng) 457 : 156 E R 
798 (799), Gurr v. Scudds. (Do.) 

(1902) 1 KB 388 (396): 71 LJKB 289:86 
LT 714 : 60 \V R (Eng) 210, Attorney -General 
V. Selbome. 

(’07) 34 Cal 257 (268) : 6 Cal L Jour 148 (DB), 
Manindra Chandra v. Secretary of State. (It 
is necessary to state, however, tliat this rule, 
while valuable as a caution, cannot be taken 
os substantially varying the ordinary rules 
for construing all statutes. Case law dis- 
cussed.) 
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adopted unless the words are very clear and precise to that effect.^ 

On the other hand, ^ heu the language of the Act is plain and unambiguous, no 
considerations of hardship to the subject or as to hat might l)e reasonable or equit- 
able, can affect the interpretation.^ 

Hence the general words of a fiscal Act caimot be restrained by the Comt so 
as to exclude cases that would otherwise be covered by the words. Thu.s, wherea 
stamp duty is imposed on all instruments of conveyance executed in the countrys it 
is not open to the Court to hold that the tax does not aj>ply to cases where the property 
conveyed is situated abroad. 


(’15) 2 AIll 1015 All 108 (100): 37 All 204 : 
28 Ind Ciis 348 (F13), In ttie mutter of Somesh 
Dvt. (In tloaliii}]; with an Act of tJiis kind 
(Stamp Act) wo have to construe the Act in 
favour of tho subjot^t.) 

’44) 31 Alll 1044 Bom 325 (327) ; I L. It 
(1044) Bom GOO: 221 JndCas 147 (SB), Super- 
iiitcndent of Stamps, Bombay v. Brcul ci* C’o. 
(Stamp Act — The benefit of doubt is tho 
right of tho subject.) 

(’18) 6 AIB. 1018 Lah 354 (355): 1918 Pun 
Ke No. 115:44 Ind Oas 2G1 (SB), liustomji 
V. Emperor, (Stamp Act.) 

(’24) 11 AIK 1024 Bom 524 (525): 40 Bom 
73 : 84 Ind Oas 421 (DB), Waman Murtatid v. 
Commissioner, Central Division. (Ouso under 
Stamp Act, S. 24.) 

*(’21) 8 AIK 1921 Low Bur 30 (31. 32) : 11 
Low Bur Kul 299 : 67 Ind Cas 781 (DB), 
Howe <Ss Co. V. Secretary of State. (Income- 
tax Act.) 

[See (1879) 4 App Cos 197 (202, 203) : 40 
L J Q B 130 : 40 L T 630 : 27 W K (Eng) 
666, Bryce v. MonmotitJishirc Canal and 
Hailway Cos. (Princi[)Ie does not apply to 
any considerable extent where the payment 
spoken of in tlio Act of Parliament is a pay- 
ment to be made in return for services ren- 
dered, and above all in a case whore Parlia- 
ment does not stop in to give tho right to 
payment but rather to moderate and limit 
a right to paj-mont wliich otherwise might 
exist without limit, or at all events with only 
such limits as would be placed upon it by a 
quantum meruit assessment.)] 

4. Maxwell, Interpretation of Statutes, 5th 
Edn., pages 463 and 464. 

6.t(’31) 18 AIR 1931 Cal 193 (195) : 58 Cal 33 : 
127 Ind Cas 775 (FB), Janardhan Rao v. 
Secretary of State. 

(’36) 23 AIR 1926 Cal 814 (815) : ILR (1937) 
1 Cal 461 : 167 Ind Ca.s 202 (DB), Radha 
Gobinda Sen v. Ram Brahma Mondal 
(’23) 10 AIK 1923 Lah 14 (15) : 3 Lali 349- 
77 Lid Cas 616 (FB), Sundar Das v. King- 
Emperor. 

(’07) 34 Cal 257 (269) : 5 Cal L Jour 148 (DB)» 
Manindra duindra v. Secretary of State. 
(Following Attorney -General v. Carlton Bank 
(1809) 2 Q B 158, 164 and Pryce v. Monmouth- 
shire Canal and Railway Cos. (18791 4 Ann 
Cas 197, 202.) v ; ** App 


(1896) 2 QB 187 (103): 65 L J Q B 582:74 
LT t599 : l.> K (Eng) 14, Clifford v. Com- 
missioner of Inland Revenue. (Tho rule of 
strict con.struction dot>s not moan that whore 
tho plain langnago of a statute imposo.s a tax 
or duty tlio Court’ is tc) coitstruo it according 
to any other princijilo than would apply to 
any other statute.) 

(’35) 22 AIR 1935 Lali 364 (367) : 16 Lah 
667 : 158 Ind Ca.s 502 (DB). Abdul llassain 
Khan v. ^It. I^lahmudi Begatn. (A Court ha.s 
to interpret tho law us it stand.s and is not 
competent to play the role of a legislator and 
to introduce amondents based on equit- 
able considerations to remove tho possible 
defects.) 

(’34) 21 AIK 1931- Pat 178 (180, 181): 13 
Pat 336 : 147 Ind Cas 1236 (SB). (Commis- 
sioner of Income-tax v. Kameshicar Singh. 

(1868) 3 Ex 263 (268) : 37 L J Ex 109 : 18 L T 
725 : 16 W K (Eng) 1055, Foley {Lord) v. 
Commissioners of Inltvul Revenue. (Acts of 
Parliament iinposing stamp duties ought to l )0 
construed according to tho plain and ordinary- 
meaning of tho words used as it appears from 
tho words tliemselves, and an incongruity 
does not authorise a Court of law to adopt a 
strained and forced construction in order to 
avoid it. It is better both for tho state and 
the subject that tho ordinary rule of construc- 
tion sliould bo applied, and that tho error 
or mistake, if it be a mistake, should bo rec- 
tified by the Legislature.) 

(1826) 5 B&C 41 (47) :7 Dow and Ky KB 
800 : 108 E R 16, Clayton v. Burtenshaw. 

( Inconvenience. ) 

5a. t (1855) 11 Ex 458 (460) : 156 ER 911 
(912): 105 KR 618, n’right v. Inland Reve- 
nue Commissioners. 

(1864) 159 ER 347 (354) : 33 L J Ex 263: 
10 L T 655, Mortimore v. Inlarui Revenue 
Commissioners. 

(’14) 1 AIR 1914 Mad 502 (504, 505) : 37 Mad 
113 : 16 Ind Cas 947 (DB), Secretary of State 
v. Kalekhan. 

(1907) 1 KB 462 (475) : 76 LJKB 212: 
96 L T 267, General Council of the Bar {England} 
V. Inland Revenue Commissioi%ers. 

56. (1855) 11 Ex 458 (460) : 156 E R 911 : 
105 R R 618, Wright v. Inland Revenue Com- 

■ missioners. 
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lu Partington v. Attorney -General^ Lord Cairns stated the principle to be applied 
in construing fiscal legislation, as follows : 

‘“If the person sought to be taxed comes within the letter of the law, he must 
be taxed, however great the hardship may appear to the judicial mind to be. 
On the other hand, if the Crown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is free, however ai)parently v ith- 
in the spirit of the law the case might otherwise ajjpear to be. In other words, 
if there be admissible, in any statute, what is called an ec^uitable construction, 
certainly such a construction is not admissible in a taxing statute, w here 3 011 can 
simply adhere to the words of the statute.” 

Thus, in construing fiscal statutes, the intention of the law’ or the governing 
purpose of the Act should not be considered. As observed by Lord Halsbmy in 
Tejinayit v. Smith:'^ 

“. . . .in a taxing Act, it is impossible, I believe, to assume any intention, 
any governing purpose in the Act, to do more than take such tax as the statute 
imposes. In various cases, the principle of construction of a taxing Act has 
been refened to in various forms, but I believe tbej' may be all reduced to this, 
that inasmuch as you have no right to assume that there is any governing object 
which a taxing Act is intended to attain other than that w inch it has ex2)ressed 
by making such and such objects the intended subject for taxation, you must 
see whether the tax is exjjressly imposed.” 

In Attorney -General v. Carlton Banh,^ however. Lord Chief Justice Kussoll cUd 
not agree with the view that fiscal enactments are subject to any special rules of inter- 
pretation. His Lordship observed as follows : 

“. . . .1 see no reason why special canons of construction .should be applied 
to any Act of Parliament, and I know of no authority for saying that a taxing 
Act is to be construed differently from any other Act. The duty of the Court 
is, in my opinion, in all cases the same, w hether the Act to be construed relates 
to taxation or to any other subject, namely to give effect to the intention of the 
Legislature as that intention is to be gathered from the language employed 
having regard to the context in connection with which it is employed. The 
Court must no doubt ascertain the subject-matter to which the particular tax 
is by the statute intended to be applied, but when once that is ascertained, it is 
not open to the Court to narrow or w hittle dowm the operation of the Act by 
seeming considerations of hardship or of business convenience or the like. Courts 
have to give effect to what the Legislature has said.” 

The Law Quarterly Review^ in its editorial remarks as regards the above ob- 
servations, used the following words : 

“It is refreshing from its broad common sense, and brushes aside a whole 
host of technical and unreal arguments constantly produced either for or against 
the Crown, whenever the incidence of a tax is in dispute. The two maxims, 
‘There is no reason why a taxing Act should be construed differently from any, 
other Act,’ and ‘Courts have to give effect to what the Legislatuire has said,’ 
are invaluable. We hope they will be noted by the ^v^iters of text-books, no 
less than by Judges. If properly weighed, these maxims will cancel many 
pages in treatises on the interpretation of statutes. 


6. (1869) 4 H L 100 (122) ; 38 L J Ex 205 : 8. (1899) 2 Q B 158 (164) : 68 L J Q B 788 : 

21 LT 370. 81 LT 116: 47 W R (Eng) 650. 

7. (1892) 1892 App Cas 160 (164) : 61 L J P O 9. Law Quarterly Review, Vol. XV, pages 

11 :C0 L T 327. 347, 348. 
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But one exception can be taken to the language used by Lord Russell of 
^liowen. The words, I know of no authority for saying that a taxing Act is 
to be construed differently from any other Act,’ go a little beyond the fact. 

hoever chooses to look for it may find a good deal of authority, or, in other 
words, many chcta let drop by emment Judges in favour of construing Revenue 
Acts in a peculiar manner, nor, it may be added, were these dicta in themselves 
absurd. They are now worthless because they refer to a state of things which 
has passed away. When a tax was a real gift from the tax-payer to the king 
It w-as reasonable to construe narrowly the terms of the grant. Now that the 
taxing Act is a law passed by the nation for the raising of money required for 
the national expenditure, there is no apparent reason why it should be construed 
differently from any other statute,” 


The words of Lord Russell quoted above and the comments of the Law Quarterly 

frt*" w ° accurate when they say that fiscal statutes 

are not subject to any special rules of construction. It is well-known that in cases 

of ambipity. Courts are at liberty to adopt what is called an equitable construction 

Hon aoH t ■ 1 ° ''■°r ^‘'^Courts can look beyond the words used in a sec- 

tion and try to ascertain from other sources, the intention of the Legislature for 

in^stance by considermg other provisions of the enactment, the preamble obiect 

of the Act etc. Though this mode of interpretation is only to b^ resorted to in 

src^d^eT^'^ ‘'r w’ the case of the generality of statutes. But this 

so-called equitable mode of construction is not allowable in the case of fiscal statutes 

In the case of such statutes, if there is any doubt in the meaning of a provision im- 

not be open to the Court by referring to the intention of the Legislature as disclosed 
by other sources, to hold the subject liable to the tax. nisciosea 

that when the liability to a tax is imposed by clear and un- 

cannot escape such liability on grounds of hardship 
and so forth. It is true that this result follows from the principle applicable to ad 

Lecrslatort^anH^tfi^t'^*® unflinchingly give effect to the clear words of the 

Legislature and that fiscal enactments are no exception to this rule. 

*his does not show that fiscal statutes are not subject to any special nrinci- 
p e in any respect. The exceptional nature of such laws is seen when^ there is an 
^rnbiguuy in them. This position is not touched by the assertion that whcHhere^s 
710 ambiguity, fiscal laws are to be interpreted in the same way as other laws 

that a tax imposed by clear and unambiguous language cannot b^^^n' J 
ground of hardship, business conveniencrand the^like. ^ ^ avoided on any 

In Manindra Chandra v. Secretary of State,^^ Mookerii T r^f r< i 4 .^. tt- i_ 
Court also expressed the vew that the ^ule of strict const™;;^^^^ Ce.\catt^ High 

did not involve any substantial variation of the ordinLv^?des to ‘‘I statutes 
statutes. His Lordship observed as follows : construing aU 

“It is necessary to state, however, that this rule whilA 
tion, cannot be taken as substantially varvinir as a cau- 

all statutes. As was remarked by Lord Ks Af”" construing 

Canal and Railway Compan ies rule meaL 'fitrie^mo.;- toanXs^ta" 

^ ^ ■ 


10. See Salmond, Jurispmdence, 7th Edn 
(1924), page 183 and 9th Edn.. 1937, vabo 222 

11. ( 07) 34 Oal 257 (269) : 6 Cal L Jour 148 


(BB). 

App Cas 197 (202) : 49 L J Q B 
130 : 40 L T 630 : 27 W R (Eng) 666. 
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inasmuch as there was not any o priori liability in a subject to pay any parti- 
cular tax, nor any antecedent relationship between the tax-payer and the taxing 
authority, no reasoning founded on any supposed relationship of the tax-payer 
and the taxing authority, could be brought to bear upon the construction of the 
Act, and, therefore, the tax-payer had a right to stand upon the literal construc- 
tion of the words used, whatever might be the consequences.” 

The above, no doubt, gives a reason why the strict or literal mode of construction 
is adopted in the case of fiscal statutes. But it is not shown how there is nothing 
special about this. 

No doubt, once it is conceded that fiscal statutes should be construed strictly, 
in case of ambiguity — a proposition which does not seem to be questioned by any 
one — the question whether this is something peculiar and special to fiscal statutes is 
academical. But the point has to be cleared in order to understand what is meant 
by the strict construction of fiscal statutes. Further, such clearing of the point is 
necessary in order to dispel the notion that might otherwise be entertained, namely, 
that there being nothing special about the interpretation of fiscal enactments, it 
might be open, in exceptional cases, to adopt the equitable construction even in 
respect of such statutes. 

In In re Nirabai^^^ it was held by the High Court of Bombay that though an 
enactment imposing a burden requires a strict construction in favour of the subject 
yet an exemption must be strictly construed in favour of the State. But this view 
does not seem to be correct ; see for instance, the decisions noted under Sch. I, Art. 
6 Note 17 and the undermentioned case.^® See also S. 3, Note 12. 


For a fuller discussion of the topic, under this heading see A. I. R. Commentaries 
on the Court-fees Act and the Suits Valuation Act, 1st (1944) Edition, Preamble, 
Note 13, Maxwell’s Interpretation of Statutes, 5th Edition, pp. 463 and 464, and Hals- 
bury’s Laws of England, Vol. XXIV, pp. 711 and 712. 


16a. History of Stamp Legislation in India. — The earliest legislation imposing 
stamp duties in India appears to have been the Bengal Regulation VI of 1797 which 
provided for the levy of such duties in Bengal. Similar Regulations were subse- 
quently made for the Provinces of Madras and Bombay, namely, the Madras Regula- 
tion VIII of 1808 and the Bombay Regulation XIV of 1815. These were followed 
by further Regulations from time to time in the three Provinces. All these Regula- 
tions had only a local application and were in force in the respective Provinces in 
which they were passed. The Stamp Act, XXXVI of 1860, repealed all the Stamp 
Regulations then in force, and enacted a single Stamp Law applicable to the whole 
of British India. 


This was the first general Act of the Governor-General in Council relating to 
stamp duties. 


Prior to this, there were three minor Acts, viz., Acts XIV of 1840, IX of 1842 
and XV of 1859, relating to stamp duty in certain special cases. All these were 
subsequently repealed. 

Act XXXVI of 1860 was repealed and succeeded by Act X of 1862 which in its 
turn was amended and consolidated into Act XVIII of 1869. This was repealed 


12. (’05) 29 Bom 203 (207) : 6 Bom L R 844 
(8 B). (Case relating to proviso to Explana- 
tion in Stamp Act, Section 24.) 

13. (1878) 3 App Cas 355 (370) : 47 LJPO 
31 : 20 W R (Eng) 559, Armytage v. Wilkinson. 


(When the subject is to bo charged with a 
duty, the cases in which it is to attach ought 
to bo fairly marked out and a liboral construc- 
tion should be given to the words of excep- 
tion confining the operation of the duty.) 
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by Aot I of 187!) which consolidated and amended the previous Stamp Law. This 
C 97) l‘“e.s of the Eiifelish Stamp Act of 1870 (33 & 34 Viet., 

Act I of 1879 ha.s been repealed and replaced by the present Act II of 1899. 
Subsequent Amendments. 

This Act has been amended from time to time by the Central Legislature. These 
amendments have been noted in the appropriate places. 

Provincial Amendments. 

fbe Act has also iK-en amended, .so far as the Provinces are concerned, Iw various 

I'eading ‘•Pro\-incial Amenchuents” und^r S 1) 
Ihese amendments Lave also been noted in the ai.propriate places. 

Its soil’ Act.— The Stamp Act is purely a fiscal statute. 

Its sole object is to increase the revenue and aU its provisions must be con.strued as 

suL.Wt f 1 ?°"' revenue. 1 Being a fiscal statute, it is thus 

subject to the rule ol strict construction as stated in Note 16. The Act v ill there 

fore, apply oidy to such cases as clearly fall within its jirovisions. A document 
therefore, which does not come within the description of documents required hv this 
Act to be stamped, need not be stamped. ^ 

.8 f Of strict construction also requires that before any person can be punish- 

ed for an offence relatmg to the stamp revenue under the Act, the procedure pres- 
enbed by the Act must be strictly followed. ^ ^ ^ 

sens in any technical but in a popular 

sense. By popular sense is meant that sense w hich the people conversantLith 

the subject-matter with which the Act is dealing, would attribute to it.* ^ 

of laws like Registration and Stamp Laws, unless some simple and 

definite rule explains in wBat case sdocuments must be registered and stamped the 
greatest confusion and hardship may arise.® oipou, rne 

re5 inasri* mieai quam pereat (it is better for a thing to have effect 
than to b e made void) applies to the Stamp Act also. But the principle stated 
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1. (’89) 13 Bom 449 (455) (FB), Devachandv. 

Hirachand Kamaraj. 

(’27) 14 AIR 1927 Mad 786 (788) : 104 Ind 
Cas 416, Rama Rao v. Pitchayya. 

(’ll) 7 Nag L R 26 (29) : 10 Ind Cas 702 (DB), 
Tukaram v. Sonaji. (Tho object of the 
Stamp Act is not to exclude evidence or to 
enable parties to avoid thoir obligations on 
toclxnical grounds, but to obtain revenue for 
the Government.) 

(’20) 7 AIR 1920 Pat 50 (66) : 5 Pat L Jour 
660 : 68 Ind Cas 99 (DB), Braj Mohan Singh 
v. Lachmi Narain. ^ 

(’21) 8 AIR 1921 Sind 80 (81) : 15 Sind L R 
135 : 65 Ind Cas 37 (DB), Naraindaa v Jos 
somal. (Tho Stamp Aot is a fiscal enactment 
the primary object of which is to prevent eva- 
Sion of stamp duty*) 

Also see Note 20* 


2. ( 7b) 2o Suth WR 80 (80) (DB). Luch 

meeput Singh vMoshruff AH. (Order to 
tenants to hold thomsolves responsible to a 
particular person to whom a release had been 
executed — No stamp necessary.) 

(262): 10 Cal LR 365 
(IJB), Empress v. Soddanund Mahanty. 

^ 242 (248): 45 LJQB 

465 : 34 bT 426 : 24 W R (Kng) 582, Orenfell 
V. Inland Revenue Commissioners. 

S. (’78) 1 Mad 378 (380) ; 2 Ind Jur 168 (DB), 

( 97) 19 AU 293 (294) ; 1897 AU W N 61 (F B), 

un^r S. 46 of Act No. I of 1879. 
(A fiscal Act, which imposes tho pa 3 mient of 
duty on the subject ought to contain defini- 
tions of all terms which have to be considered 
m applying the Act. and which are not ac- 
cepted ^ weU recognized terras of universal 
application.) 

Also see Note 20. 
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therein loses its force when the question is not so much whether a paper is liable to 
stamp as whether it is liable to stamp in one character or another, and it has no appli- 
cation at all where the words of the statute directly cover the case.® 

See also Notes on S. 3 and S. 7. 

As to whether provisions relating to exemptions from stamp duty must be cons- 
trued strictly in favour of the Crown or the subject, see Note 10. 

17a. Objections relating to stamp. — Stamp objections are the care of the Court 
and if they are raised, it is for the Court to decide whether they ought to be sustained, 
without regard to the grounds on which they are taken. As obser\"ed by Beaman, J. — 
“If the Court should hold that for any reason there is a good stamp objection, it 
matters not in the least whether this stands upon ground taken by counsel or not. 
Whether counsel hit upon the right reason or not is of no importance, provided there 
is a right reason.”^ But in considering the objection the Court should be guided 
by the principle that \inles8 the statute clearly imposes the liability for duty or en- 
hanced duty, such liability does not arise. 

18. Reference to English law in construing the Act. — On tlie principles dis- 
cussed in Note 3, it will be open to the Courts in India to refer to English decisions 
on analogous provisions of the English Stamp Law in construing the Indian enact- 
ment, in cases of doubts and difficulties.^ But caution is necessary in the use of 
English precedents and where the language of the Indian statute is clear, it ought 
to be given effect to imtrammelled by English authorities. 

19, Previous Acts — Reference to. — The general rule is that where the provisions 
of an enactment are clear and unambiguous in themselves, such provisions must 
be given due effect to without resorting to considerations based on the previous 
state of the law.^ The leading authority on this point is Bank of England v. Vagliano 
Brothers.^ In that case Lord Herschell observed as follows : 

“I think the proper course is, in the first instance, to examine the language 
of the statute, and to ask what is its natural meaning, uninfluenced by any 
considerations derived by the previous state of the law, and not to start with 
enquiring how the law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the w'ords of the enactment will bear an 
interpretation in conformity wdth this view.” 


6. (’07) 9 Bom LR 1034 (1037.1038), i?. D. 

Sethna v. Mirza Mahomed. {Held tlio maxim 
WOH not applicable in this case as the question 
was whether the deed was a pronote or a 
bond.) 
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V. Mirza Mahomed. 
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1. (’89) 16 Cal 432 (436) (DB), Raman Chetty 
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Sati Proaad. 

(’96) 23 Cul 663 (571, 672); 23 Ind App 18 (PC), 
Harendra Nath v. Kamalabaaini Daai. 


(’08) 35 Cal 34 (55) : 6 Cal L Jour 273 (FB), 
Kripa Sindhu v. Aniuida Sundari Dehi. 

(’14) 1 AIR 1914 hah 214 (217) ; 1913 Pun Ro 
No. Ill : 22 Ind Cas 503 (FB), Barru v. 
Lachman. 

[See alao (1910) 2 K B 831 (836) : 79 L J K B 
1107: 103 LT 443, Bristol Tramways, etc.. 
Carriage Co., Ltd. v. Fiat Motors, Ltd. 
(Where there is an express statutory en- 
actment, that alone must be looked at, even 
though the section may have to some extent 
altered tlie prior common law.) 

(’21) 8 AIR 1921 Cal 40 (43) : 48 Cal 161 : 61 
Ind Cos 107 (SB), Killing Valley Tea Co. v. 
Secretary of State. (Where the Court is called 
upon to construe an Act expressed in unambi- 
guous language, it ought to put its' own cons- 
truction \ipon it, regardless of the construction 
that has been commonlj^ put upon it.)] 
2.*(1891) 39 WR (Eng) 657 (667): 1891 App 
Cas 107: 60 LJQB 146:64 LT 353. 
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law Will, however, be justified on some special ground 

such as the doubtful import or the previously acquired technical meaning of the 
language used m an enactment.^ oi zae 

The principle of interpretation enunciated by Lord Herschell doe<i nnt 
agamst the long established rule of construction^at in regTrd to the^ 

of any particular Act, recourse may and ought to be had to other Acts of similar 

“ir. “ tT£ 

Ac*, the L.gl.l.t„rc «.„.* bfprinTOd" L3S= *" 

PreamW:.‘ Code, 4th (1944) Edition. 

b^thetre t 

A cts deaUng with the sa me subject.^ In Ee.. v. Zolaule,^ L^rd MaTsfitw laid do^v" 


3 *(1891) 39 WR (Enp) 6.57 (667): 1891 App 
Cns 107 : 60 L J Q B 145 : 64 L T 353, Bank 
oj Kngland v. Vagliano Brothers. 
t(1892) 1892 App Cas 481 (487) : 61 LJPC 

79 : 67 L T 605, Robinson v. Canadian Pacific 
ixQxlway Co. 

(399) : 48 Cal 556 : 
y (I^'B). Nihnani Kar v. Raja 

Salt Prasad. 

(’08) 35 Cnl 34 (55) : 6 Cal L Jour 273 (FB) 
Kripa Sindhu v. Annada Sundari Debt. 
(1870) LRl CCR 248 (252): 22 L T 728* 
18 WR (Enc) 956. R.v. Buttle.. 

( 33) 20 AIR 1933 Pat 435 (437) : 12 Pat 665 • 
145 Ind Cfts 421 (SB), Mahadeo Ram v. 
Jylofian Vtkrarn. 

( 1904) 2 KB 859 (863) : 73 L J K B 972 
Rex V. A6roAkzm,v. 

(’14) 1 AIR 1914 Luh 214 (217) : 1913 Pun Re 

No. 111:22 Ind Cas 503 (FB), Barru v 
L/achnian. 

(’02) 25 Mad 457 (499) : 12 Mad L Jour 208 
(DB), Bellv. Municipal Commis^oners^ Madras 
[See also (’26) 13 ^AIR 1926 Mad 1038 (1039)* 
49 Mad 903 : 97 Ind Cas 993 (FB), Board of 
^venue, Madra.i v. Moopanna Somarazu. 
(The cases decided under an Act which is 
repealed and is no longer in force cannot be 
treated as authorities, nevertheless they are 
useful as a guide as to the construction to 

be placed upon the Act which is in force in 
its place.)] 

4 . See Note 19a. See also Note 13 

6.t (’29) 16 AIR 1929 All 625 (630)': 52 All 

■ Qif S?\*^ Kuyastha Co. Ltd. 

V. owaram Dubey. 

(1893) 1 Q B 25 (28) : 67 L T 655, Jay v John 
stone. (Where the Legislatur^ usis i n ^ 
Act a legal term which has received judici^ 


interpretation, it must bo assumed that the 

in which it htvs been 

judicially interpreted.) 

^ (340) : 43 Cal 103 : 

r ^'agendra Mohan v 

Pyari Mohan. 

‘w r’ <’“®> : 23 L T 289 : 18 

fiftaVi Ir Campbell. 

53 L T 5? R ^ 54 L J Q B 400 : 

OO L, 1 52, Barlow v. Teal. 

*\v®n A?° ^ 20 (28) ; 8 El & Bl 54 (73) • 5 
\\ B (Eng) 6o4 : 29 L T (O S) 155, Maxell 

'fro" m <R P C 130 (141) : 13 E R 

•IJJ . ,0 RR 19, Casement v. FuUon (It is 

tnr“'w in framingstotu- 

trodu lion the in- 

troduction of new terms, in dealing with 

See also No^toT^*''*^’ avoided.)] 

V I* Price? (^*6, 417) : 24 L T 387, 
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^5tb*TM interpretation of StatxUes. 
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the rule that “where there are different statutes in pari materia though made at dif- 
erent times, or even expired, and not referring to each other, they shall be taken and 
construed together, as one system, and as explanatory of each other.” 

20. Scope and object of Act. — The Stamp Act is a fiscal enactment the primary 
object of which is to raise revenue for the state. ^ It seeks to realise this object by 
imposing a duty in respect of various documents executed by members of the public. 
This duty is made payable in the form of stamps sold by the Government (S. 10). 

Though the raising of revenue for the state is the primary object of a Stamp- 
law, it also helps in the detection of forgery of documents. This happens in two 
ways : 

1. Firstly — The stamp laws and regulations are often changed. So also 
the stamps issued at different times have different marks,. So, if an instrument 
purporting to be executed at a particular date bears a stamp which was only 
issued at a later date, there can be no difficulty in concluding that the instru- 
ment is a fabrication. An instance of such a case is given in the Introduction 
to Field’s Law of Evidence. In that case, a conveyance purporting to have 
been executed in 1855 was engrossed on a stamp paper wh ch, on examination, 
was found to bear the Royal Arms of England with V. R. and a Crown above. 
But this paper w^as not manufactured till 1859, when Queen Victoria assumed the 
Government of India. The paper w hich was previously in use bore only the Arms 
of the East India Company with the letters E. I. C. The conveyance w as thus 
discovered to be aTorgery. 

2. Secondly — Even where there is no difference in the marks used on the 
stamps, stamp papers have to be purchased from licensed vendors who are 
required to keep a record of the names and addresses of })ersons purchasing 
.stamps. In any case of suspicion, such records may be consulted and made 
use of. 


The Stamp Act is mainly an adjective law. A breach of its ])rovisions does 
not affect the validity of instruments but only their admissibility in evidence. Even 
in regard to this, the bar to the admissibility is generally not absolute but only quali- 
fied. Except in a few specified cases, documents, though not duly stamped, are made 
admissible on payment of penalty (S. 35). Further, once a document has been 
admitted in evidence such admission cannot be subsequently called in question 
except under certain circumstances (S. 36). 

Though mainly an adjective law', the Act contains some substantive provisions. 
For instance, it contains pro\dsions for the punishment of branches of the Act (See 
Chap. VII). Such provisions must be classed as substantive law'. , 
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1. (’46) 33 AIK 11)46 Mad 437 (441) : 227 Ind. 

C'as 360 : ILR (1947) Mad 141 (D B) Srthu- 
rajnan v. Itamanathnn. (Object of A(!t is to 
prr)tect revenue by excluding proof f>f the 
bargain by an instriimont not duly stamped 
anti not to alter terms of bargain between 
parties.) 

t (’27) 14 AIK 1927 Mad 780 (788): 104 Ind 
Cas 41.6, Bamn Bao v. Pitchayijn. 

(’21) 8 AIR 1021 Sind 80 (81) : 15 Sind LB 
135 : 05 Ind Cas 37 (BB), Narnirulas v. JfiMSon- 
ninl. (This object is attained by excluding 
unstamped documents from the e\ itlence 
entirely and by not acting upon it. But 


apart from this object, it may, in other res- 
pects, be considered in favour of the subject.) 

(’20) 7 AIR 1920 Pat 50 (50) : 5 Pat L Jour 
000; 58 Ind Cas 99 (DB). Braj Mohfin Shxgh 
V. Ldfhmi Narain. 

(’ll) 7 Nag L R 20 (29) : 10 Ind C.us 702 (DB), 
Txikaram v. Soruiji. (Object of tlie Stamp 
Act is not to exclude ovirlence or to enable 
parties to avoid their obligations on technical 
grounds, but to obtain revenue for the 
Government.) 

(’85) 8 Mad 532 (538) (FB), Beference under 
Stamp Act, 1879, Sex'tion 40. 

Also see Note 17. 
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Again, under S. 7 a contract for sea-insurance shall not he valid unless it is ex- 
pressed in a sea-policy. This is another instance of a substantive provision in the 
Act. 

See also Kote 2 on S. 7. 

Desirability of certainty in Stamp Laws. 

In the case of laws like the Kegistration and Stamp Laws, unless some simple 
and dehmte rule explains m what cases documents must be registered and stamped 
the greatest confusion and hardship may arise. ^ * 

21. Territorial application of Act. — Seo Section 1, Note 2. 

T “^®°solidate and amend.*’ — “The very object of consolidation” said 

l^ord Watson in Administrator General of Bengal v. Premlal MullicTA “is to collect 
the statutory law bearing upon a particular subject, and to bring it down to date, 
m order that it may form a useful code applicable to the circumstances existing at 
the time when the consolidating Act was passed.” ° 

. V case of a consolidating statute, therefore, the construction must be not 

with reference to the circumstances existing at the time of the preceding Acts but 
m relation to those existing at the time of the consolidating Act.^ But the provi- 
sions of a mere consolidating Act, which does not profess to amend or alter the pro- 
visions of the Acts consolidated, should be given the same effect as was given to the 
corresponding provisions of the previous Acts.3 WTiere there are ambiguous ex- 
pressions in a consolidating Act, regard may be had to previous Acts in pari materia 
tor tne purpose of interpreting those expressions."* 

The essence of a code is to be exhaustive on the matters in respect of which it 
declares the law and it is not the province of the Judge to disregard or go outside the 
letter oi the enactment according to its true construction.® 

The Stamp Act as its preamable shows, is an Act intended to consolidate and 
^end the law relating to stamps.. The Act has been described as an “elaborate 

23. Instruments liable to stamp duty. — An instrument is defined in S. 2 fl4). 
There is no liability to stamp duty unless there is an instrument within the above 
definition. But it is not all instruments that are liable to stamp duty It is only 
the instruments winch are specified as being chargeable with duty that require to 
be stamped . Section 3 declares what instruments are chargeable with duty.^ These 


2. (’25) 12 AIR 1025 P C 83 (84) : 62 Cal 
408 : 52 Ind App 12G : 8G Tnd Cos 645 (PC), 
SurnjmuU Nagorermdl v. Triton Insurance Co. 
(Ther enactment is prohibitory. It is not con- 
fined to affording a party a protection of which 
ho may avail himself or not as ho pleases. 
It is not framed solely for the protection 
of the revenue and to be enforced solely at 
the instance of the revenue officials, nor is 
tlio prohibition limited to cases, for wliich a 
penalty is exigible.) 

3. (’78) 1 Mad 378 (380) : 2 Ind Jur 168 
(DB), Narasayya Chetly v. Quruvappa Chetti. 

Also seo Note 17. 
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1. (’95) 22 Cal 788 (798) : 22 Ind Appl07 (PC)* 

^ ^PP 107 

(PC), Admtntstrator General of Benaal v 

Premlal MuUick. ^ * 


\ Q B D 183 (190, 192) : 69 L J Q 

B 3oo : 63 L T 405 : 38 W R (Eng) 565, Mit- 
chell V. Simpson. 

4. (1904) 2 KB 859 (863) : 73 L J K B 972, 

Bex V. Abrahams. 

(715): 29 Ind App 196 
( vj, Uohul Mandar v. Padmanund Singhs 

6. (’02) 25 Mad 752 (764) (DB), Bejerence 

under Stamp Act, Section 67. 
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^ ^^®0) : 2 Tnd Jur 168 

Aara-?ayva Chetti/ v. Ouruvnppa Chetti. 
(in tne case of latvs like the ration and 

Stamp laws, unless somo simple and definite 
rule oxplams in what cases documents must 
be registered and stamped, the ffr^test con* 
fusion and hardship may arise.) 
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instruments are enumerated in Sch. 1. Though these cover a wide range, the list 
is not exhaustive and there are some instruments which do not require to be stamped. 
For instance, wills do not require a stamp. 

For. a full discussion of the subject, see S, 3 and Notes thereon. 

24. Wills — Liability to stamp duty. — See Section 3 Note 8. 

24a. Exemption from stamp duty. — See Note 10 on Section 3. 

25. Determination of nature of Instrument for purposes of stamp duty. — See Note 12 on Sec- 

tion 3. 

26. Stamp duty is payable on instrument and not on transaction. — What the 
Stamp Act deals -with is not the bargain which arises out of the consent of the parties, 
but the instrument which records that bargain. The stamp duty is on the instrument 
as it stands and not on the tra7isacti07i.^ Hence where there is no instrument but 
only a verbal transfer, the transfer does not require stamp duty.^ So, in Commis- 
sioners of Inland Revenue v. Angus^^^ Lord Esher, M. R., observed as follows : 

“The first thing to be noticed is, that the thing which is made liable to the 
duty is an ‘instrument’. If a contract of purchase and sale, or a conveyance 
by way of purchase and sale, can be, or is, carried out without an instrument, 
the case is not within the section, and ho tax is imposed. It is not the transac- 
tion of purchase and sale which is struck at ; it is the instrument whereby the 
purchase and sale are effected which is struck at. And if anyone can carry 
through a purchase and sale without an instrument, then the Legislature have 
not reached that transaction.” 

Generally speaking, a document which merely recites a past transaction is not 
to be treated as one expressing or embodying the transaction for purposes of the 
Stamp Law.3 But in considering whether an instrument merely recites a past 
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1. (1909) 1909 App Cos 633 (639) ; 79 L J P 0 
6 : 101 L T 354, MinUter of Stamps v. Town’ 
end. 

(1900) 1 QB 310 (319), Muller and Co's Mar. 
garine Ltd., v. Inland Revenue Commissioners. 

t(’35) 22 AIR 1935 Lah 567 (569) : 17 Lah 1 : 
158 Ind Cas 234 (SB), Nanak Chand v. Fatln. 
(In considering whether a document is governed 
by Art. 1, Stamp Act or the proviso, it is the 
document os it stands and not the bargain 
to wliich it refers, which has been made charge- 
able to stamp duty. The duty is on tlie ins- 
trument and not on the transaction.) 

(1899) 81 LT 633 (637) : 48 \V R (Eng) 303, 
Garnett v. Inland Revenue Commissioners. 

(’44) 31 AIR 1944 Bom 325 (327) : ILR (1944) 
Bom 696; 221 Ind Cas 147 (SB), Superinten- 
dent of Stamps, Bombay v. Breul <£? Co. 

(’33) 20 AIR 1933 Lah 240 (240) : 141 Ind Cas 
569, Rupc.hand v. Beli Ram. 

(1927) 2 KB 465 (473), Midland Bank v. 
Inland Revenue Commissioners. 

2. (1909) 1909 App Cos 633 (639) : 101 LT 
364 ; 79 L J P 0 6, Minister of Stamps v. 
Townend. (Hence a verbal gift is not liable 
to stamp duty.) 

t(’46) 32 AIR 1946 Mad 138 (139) ILR (1946) 
Mad 639 (FB), Prince of Arcot Endowment, 
Trichinopoly v. Arunachalam Pillai. (Oral 
lease— Application to landlord for granting 


loa.«;o to applicant on term.? embodied in 
application — Landlord orally letting out property 
to applicant on tenns embodied in application’ 
Application is not lease and no stamp duty is 
payable.) 

2a.(1889) 23 Q B D 679 (589) ; 61 LT 832: 
38 \V R (Eng) 3. 

Also see S. 2 (io) Note 14. 

3. (’35) 22 AIR 1935 Lah 667 (569) : 17 Lahl : 

168 Ind Cas 234 (SB), Nanak Chand v. Fattu. 
(More entry or memorandum of transaction 
of purchase of goods on credit in bahi of 
seller is neither “agreement” nor “acknow- 
ledgment of debt” and is not liable to stamp 
duty.) 

(’18) 5 AIR 1918 Lah 354 (355) : 1918 Pun Re 
No. 115:44 Ind Cas 261 (SB), Rustomji v. 
Emperor. (Letter reciting an earlier sale and 
earlier receipt of consideration money for 
that sale is not a conveyance.) 

(’32) 19 AIR 1932 Sind 73 (75): 26 Sind LR 29 : 
139 Ind Cas ^o,Tyabali A. Marulviwalla v. Par- 
patibai. (Letter given by mortgagors confirm- 
ing an equitable mortgage which has already 
boon effected does not require to be .stamped.) 

Note: — The definition of a “fiottlemont” in 
S. 2 (24) contains an exception to the above 
proposition. Under that clau.so, nn instru- 
ment merely recording the terms of a prior 
oral settlement is a “sotUement” for purposes 
of stamp duty. 
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transaction or itself embodies the transaction , the substance of the instrument and not 
merely its form must be looked at. Hence, the mere use of words in the past tense 
will not show that the instrument merely refers to a past and not a present transa- 
tion. The levy of duty on such an instrument will, therefore, be not a levy of 
duty on the transaction.^ 

In determining what is the proper amount of stamp duty chargeable on a 
deed the Court must look to the substance of the transaction as disclosed by the 
whole deed and not merely to the language of the operative part or parts of the 
instrument.^'' 

It is open to the parties to split up a transaction and have two or more separate 
and independent instruments in respect of each part of their bargain. In such a 
case, each instrument must be considered by itself and not in the light of the other 
instruments. Stamp duty is payable on each instrument taken by itself and not 
on the transaction composed of the different instruments.® 

Where a secuiity-deed is executed, the stamp duty becomes payable at once 
although at the moment it is executed there has been no money lent or advanced.® 
This also shows that it is the instrument and not the transaction that is chargeable 
with duty. Where the parties complete a transaction without any instrument 
they incur no liability under the Act. Conversely, where they execute an instrument 
with a view to a certain transaction, the fact that the transaction fails to come off 
does not obviate the need to pay stamp duty. 


27. Alteration of document. — See Note 2 on Section 14. 


28. Invalid document. — Whether liable to stamp duty. — See Section 3 Note 4. 


29. Instruments executed outside British India — Applicability of Act, — See Section 3. 

29a. Classification of duties.— A reference to Sch. I will show that the stamp 
duty payable under this Act on instruments is either fixed or ad valorem In other 
words, stamp duties under this Act are chargeable on either of two bases : 

(a) Fixed duties are imposed on documents satisfying a given description 

or definition, e.g., a receipt for an amount exceeding Rs. 20, which is 

liable to a fixed stamp duty of one anna irrespective of the amount 
acknowledged (Art. 53). 


(6) Ad valorem duties dependent on 
set forth in the instrument, as 

4. (’35) 22 AIR 1935 Lah 122 (123), Mt. 

Miraj Begum v. Seth Ram Parsttad <0 Son-f. 
(The documents which are drafted for effect- 
ing sales and mortgages of immovable pro- 
perty are always worded in sucli manner as 
to show that the transfer had already taken 
place. Hence merely on this account it can- 
not be argued that those documents do not 
require stamp and registration.) 

4a. (’96) 12 Cal 383 (386) (FB). In re Mengla .9 

Tea Estate. (The question was whether the 
transaction was a conveyance or a transfer 
of a lease.) 

6. (1848) 2 Car & Kir 810 (813) : 175 ER 

340, Hankins v. Clutterbuck. (One A placed 
his nephew B as an apprentice with C a aur- 
gwn, for the term of five years. The con- 
sideration stated in the indenture was the 
sum of £99- 19s., and the indenture bore the 


the amount or value of the consideration 
a bond, conveyance, etc. 


proper stamp for that amount which mounth 
had been paid. But it further appeared 
that contemporaneously with the indenture 
a, ^vTitten agreement was entered into between 
A and C by which it was stipulated that a 
further sum of £150 should be paid bv A to C 
m consideration whereof C agreed to* provide 
the apprentice with his board during the five 
years of the apprenticeship. The indenture 
of apprenticeship was offered in evidence— 
that the deed was receivable in evidence. 
Ihe statute was not meant to fetter any one 
in hi8 dealings: and whilst the particular 
matter of contract is in fieri, the parties may 
separate the amount of consideration if they 
think fit. If a party so acted as not to be 
hit by the Stamp Act he had a right to do so.) 

('908)1_KB865 (891): 77 LJK B 746 : 
98 L T 405, Sujffield v. Inland Revenue Com- 
rnxesioners. 
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29b. Ad valorem and fixed duties. — See Note 29a. 

30. Calculation of ad valorem duties, rules as to. — Where ad valorem duties are 
chargeable the respective articles in Sch. 1 indicate the basis on which the ad valorem 
duty payable in each case is to be calculated. The general rules as to the mode of 
valuation to be followed are contained in Ss. 20 to 28 and a reference may be made 
to those sections and the Notes thereon. 

The general principles as to valuation not contained in any specific provisions 
of the Act are considered in the Notes on S. 27. Here one general principle may be 
stated, namely, that the value as stated in the document will be the value lor purposes 
of stamp duty. Because, the principle of the Act is that an instrximent is to be 
taxed as it stands. Any attempt to evade the proper stamp duty by omitting to 
state or erroneously stating the value wdll be an offence under S. 64. But the ^■alidity 
or admissibility of the document will not be affected. For fuller discussion of this 
aspect of the subject, see Notes on Ss. 27 and 64. 

31. Instrument not duly stamped — Effect. — See Section 35 and Notes thereon. 

32. Instrument not duly stamped — Suit on original cause of action. — See Note 12 on 

Section 35. 

33. Impounding of instruments not duly stamped. — See Section 33 and Notes tlioreon. 

34. Evasion of stamp-duty. — So long as the letter of the law is adhered to, 
the Court cannot object to any apparent evasion of stamp-duty.^ As observed by 
Kelly, C. B., in Wale v. Commissioners of Inland Revenuey^ “if you can evade the 
rights of the Crown by keeping yourself out of the operation of a statute impo.sing 
a tax upon the public you are perfectly at liberty to do so.” Similarly, in Hankins 
V. Clutterbuck,^ Baron Rolf said ; “If the party so acted as not to be hit by the Stamp 
Act, he had a right to do so.” 

Thus, it is open to a person to effectuate a transaction without any instrument 
at all and thereby avoid stamp duty. For it is only where there is an instrument, 
that the liability to stamp duty arises. So also, it is the instrument as it stands and 
not the transaction actually intended by the parties taat is the subject of duty. 
(See Note 26.) 

It must be noted that in such cases a party merely keeps out of the operation 
of the statute. Such cases must be distinguished from another type of evasion 
which consists in an attempt to pass off a state of things which falsely represents 
itself as something which it is not.^ As observed by Maxwell, in his Interpretation 
of Statutes,^ “it is essential not to confound what is actually or virtually prohibited 
or enjoined by the language, with what is really beyond the enacting part, though it 
may be within the policy of the Act.” In the former case, the evasion will not be 
tolerated and the Court will pierce through the veil hiding the fraud. Such cases 
are made punishable under S. 64 of the Act. 


Preamble — Note 34 

1. (’66) 1866 Pun Re (S C C R) No. .5, page 4 

(4) (DB), Reference (yy Judge, Small Cause 
Court, Amritsar. 

(1879) 4 Ex D 270 (277) : 48 L J Q B 574 : 41 
LT 165:27 WR (Eng) 916, WaU v. Cam- 
misaioners of Inland Revenue. 

[See also (’83) 1883 Pun Re (Or) No. 31, page 
78 (79) (DB), The Empress v. Maya Mai. 
(Unless the prosecution shows that the ins- 
trument is of the kind which the Stamp Act 


requires to be stamped, the person who 
executes it cannot bo said to have committed 
a breach of the Act.)] 

Also see S. 68, Note 2. 

2. (1879) 4 Ex D 270 (277) : 48 L .1 Q B 
674:41 LT 166:27 VVR (Eng) 916. 

3. (1848) 2 Car & Kir 810 (813) : 175 E R 340. 

4. Maxwell, Interpretation of Statutes, 5th 
Edn., 1912, page 185. 

5. Maxwell, Interpretation of Staiittes, 5th 
Edn., 1912, page 195. 
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sufficiency of stamp-duty.— Section 89 of the Evidence 
Act lays doA\-n that the Court shall presume that every document called for and not 
produced after notice to produce was stamped in the mamier required bv law So 
a presumption as to sufficiency of stamp-duty can bedra^-nin cases where s’ 89 is 

be raised in other cases also. Thus, 
j^ here from the certified copy ol an instrument it was not possible to determine whe- 

P^'^P^^^y stamped or not, it was held by their Lordships of 

wi nreZn^ lightly presumed that the officer before whom it 

TV as presented satisfied himself that it Tvas properly stamped.^ 

36. Variation of terms by subsequent instruments.— See Note 3 on Section 14. 

37. Kinds of stamps. — Seo Section 10 and Notes thereon. 

applicable in determining duty or penalty payable.— The duty chargeable 
on a document must be decided yvith reference to the Act in force at the date of 

r but the penalty leviable is to be determined by reference 

to the Act m force at the time of its presentation for being used as eTudence ^ 
oee also Wote 15. 

tration Act and Registration Act.-Though the Stamp Act and the Regis- 

tration Act are not strictly in pan materia they are so in a large measure. The two 

adont^r^fnr f together and the definitions contained in one may be 

adopted for the purpose of construing the other Act.i 

40. Stamp Act and Court-fees Act. — See Note 41. 

Thert\'s non-judicial stamps.-This Act deals witli non-judicial stamps. 

stamL and stamps which are known as court-fee stamps or judicial 

ar^elh^ ^ are required to be used in judicial and other proceedings. They 

fees Acl arfa ' It® Act. The stamps to be used under tL Court 

fees Act aie a special kmd of stamps issued luider Rules under that Act. 

rtn ? difference in the circustances imder which stamps are required under 

onL on CourtTees Act the use of stlmps is contemplated 

nrnisif ^ occasions connected with the institution of proceedings in Courts 

® applications to Courts or public offices or the obtaining of certain docu- 
f (S"® Ss. 4 and 6 of the Court-fees Act.) But tL 

not^a matt® ^ Act is much wider. Duty is payable under that Act whether or 
not a matter goes before a Court or public authority (S. 3). (See A. I. R Commen- 
taries on the Court-fees Act, 1st (1944) Edn., S. l.'^Note 12.) 

be noticed that the articles in Sch. 1 which enumerate the instruments 
h geable with duty under this Act do not include decrees and orders of Courts. 

But there are some cases in which a stamp under this Act is necessary in resnect 

L £idVd'^‘®in^ ^ partition which 

i^_mc^de d m the defimtion of an instrument of p artition under S. 2 (15) and is 

Bom 1 : 112 riul Cos 753 (DB). In re Maneklal 
Manilal. (Meaning of agreement to lease 
as applicable to Re«gistration Act applied 
under tho Stamp Act.) 

* fi7r = 38 Bom 

• . Ind Cas 730 (DB), Chandrashankar 
Pra^.hanker V. Bai Magan. (The deOnition 
of comiwsition deed” introduced for the 
^t time m 1869 m Sch. I Art. 22 of the Stamp 
Act may ^ adopted for purposes of S. 17 of 

® Act in which tho same word 

occurs.) 


Preamble — Note 35 

1. (’16) 3 AIR 1916 P O 41 (43) ; 38 AU 494 : 
43 Ind App 264 ; 39 Ind Cas H (PC). Ahmad 
Roza V Syed Ahid Husain. 

Preamble — Note 38 

1. (’82) 6 Mad 394 (396) : 7 Ind Jur 16 (FB), 

Be/erence under Stamp Act, S. 46. (Penalty 
payable imder S. 37 (b) of tho Act of 1879 
corresponding to S. 36 (a) of tho present 
Act.) 

Preamble — Note 39 

1. (’28) 16 AIR 1928 Bom 663 (554) : 63 
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chargeable ^vith stamp-duty as such. The use of court-fee stamps instead of uou- 

judicial stamps m such a case will not satisfy the law and the Court Nvill refu.se 

to execute a decree tor partiUou engrossed on a court-fee stamp although it uas 
fmidshed^i^^^^*^^^ court-tee stamps instead of non-judicial stamps came to bo 

mis a petition is presented to the Court alleging that the parties have compro- 

mised the smt on certain terms and praying for a decree to be passed in terms of the 
compromise the petition is only liable to a court-fee mider Sch. 11 Art. 1 of the Court- 

. f ^ct.2 The reason is that the petition 

does not Itself amount to an agreement or other instrument enumerated in iSeh. I but 

merely recipes as something already concluded that there has been an agreement 
between the parties. ° 

42. English Acts. The Stamp Law of British India is in most respects modelled 
upon the English Stamp Law. This is contained in a large number of statutes the 
mportant ones beu^ (1815) 55 Geo. Ill, c. 184 ; (1850) 13 and 14 Vic., c. 97; (1870) 
33 and 34 Vic., c. 97 and (1891) 54 and 55 Vic., c. 39. ^ 

As to how far the decisions on the English Acts may be accepted as guidance in 
mterpreting the Indian law, see Note 18. 


CHAPTER I. 
PRELIMINARY. 


Short title, extent and 1. (1) This Act may be called the Indian Stamp Act 

commencement. 1899. ^ * 


(2) It extends to a[all the Provinces of India], inclusive of ^[* *] c[* *1 the 
Santhal Parganas, and the Pargana of Spiti ; and 

(3) It shall come into force on the first day of July, 1899. 

o. Substituted for “the whole of British India” by I. O. 


6. The words “Upper Burma” wore repealed by S. 3 and Sch. II of the 
Amending Act, 1914 (X of 1914). 


Repealing and 


c. The words “British Baluchistan” were omitted by A. C. A. O. 


* Prior Acts — 

Act I of 1879 : S. 1. 

Short title, 1 . This Act may be called the Indian Stamp Act, 1879, 

Local extent. It extends to the whole of British India ; 

Commencement. And it shall come into force on the first day of April, 1879. 


Preamble — Note 41 2. (’85) 8 Mad 15 (17) (FB), Reference under 

1. (’10) 7 Ind Gas 94 (96 ) (DB) (Cal), Rafi- Stamp Act, Section 46. 
ud^din V. Latif Ahmed. Also see Section 3, Note 9. 
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Provincial Amendments. 

The Indian Stamp Act, 1899, has been amended in its application to — 
BENGAL 

By the Bengal Stamp (Amendment) Act III of 1922 ; the Indian Stamp (Bengal 
Amendment) Act, XII of 1935 and the Bengal Expiring Laws Act, IV of 1938. 

BIHAR 

By the Bihar Stamp (Amendment) Acts, VI of 1937 and IV of 1938, Bihar 
Stamp (War Surcharge Amendment) Act, X of 1943 and Bihar Entertainments 
Duty, Court-Eees and Stamps (Surcharge Amendment) Act, XXV of 1948. 

BOMBAY 

By the Bombay Finance Act, II of 1932, as amended from time to time by 
various Acts including Bombay Finance (Amendment) Act, II of 1949. 

CENTRAL PROVINCES & BERAR 

By the Central Provinces and Berar Indian Stamp (Amendment) Act, VI of 1939, 
as amended from time to time by various Acts including the Central Provinces and 
Berar Indian Stamp (Amendment) Act, VI of 1948. 

COORG 

By the Coorg Stamp (Amendment) Act, II of 1935. 

EAST BENGAL 

By the Stamp Duty (Extension to Sylhet) Ordinance, 1948 as kept in force by 
the East Bengal Ordinances Temporary Enactment and Re-enactment Act, 1948 
and the Stamp Duty (Extension to Sylhet) Act, 1949. Sections 2 and 3 of the Stamp 
Duty (Extension to Sylhet) Act, 1949 (East Beng. Act XII of 1949) are as follows : — 

“2. Not withstanding anything contained in any other law for the time 
being in force, the Indian Stamp Act, 1899, as amended by Bengal Acts from 
time to time, and all the rules framed thereunder, shall apply to the district of 
Sylhet. 

3. All proceedings commenced under the Indian Stamp Act, 1899, as 
applied to Assam and the rules made thereunder shall be continued and be deemed 
to have been commenced under the corresponding provisions of the Indian Stamp 
Act, 1899, as amended by Bengal Acts from time to time, and the rules made 

Act XVIII ol 1869 ; S. 1. 

1. This Act may be called the General Stamp Act, 1869. 

It extends to the whole of British India. 

And it shall come into force on the 1st day of January 1870 

Act X of 1862 : S. 57. 

{An Act to consolidate and amend the law relating to Stamp Duties.) 

This Act shall come into force on the 1st dav of June 
1862. ^ 

Act XXXVI of 1860 : S. 42. 

{An Act to consolidate and amend the law relating to Stamp Duties.) 

XUI. This Act shall come into force from the 1st of October 
1860. 

[Note : The full texts of these prior Acts have been given in Appen* 
dix 1.1 


Short title. 

Extent of Act. 

Commencement 
of Act 


Commencment 
of Act. 


Commencement 
of Act. 
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thereunder and appointment made under the former Act and the rules made 

Wn the purposes of the said proceedings, be deemed to have 

en made under the latter Act and the rules made thereunder as if the latter 
Act and the rules made thereunder were in operation when the said proceedines 
were commenced or such appointment was made ” ^ ^ 

MADRAS 

Madras Stamp (Amendment) Act, VI of 1922. as amended from time to 
time by various Acts including the Madras Stamp (Increase of Duties) Act. XVI of 

BANGANAPALLE & PUDUKKOTTAI 

In Section I, the word ‘and’ at the end of sub-section (2), and sub-section 

5-8-1948 aU’ G.O.i^r^oT7S 

HIMACHAL PRADESH 

Orde?”‘m8T25-lil948f’ (Application of Laws) 

ORISSA 

Orissa Stamp (Amendment) Act, VI of 1943. Section 2 of the said 

Application of Indian Stamp Act, 1899, to Orissa. 
Repeal of Madras Stamp (Amendment) Act, 1922.— The Indian Stamp Act, 1899 

OrisT“’be^‘^amen8®rf •“ th '*'® application to the Province of 

i^cts'thra i* «ave in so far as it 

affects the amount of duty chargeable in respect of bills of lading, be repealed.” 

PUNJAB 

timefo^;!!® (Punjab Amendment) Act, VIII of 1922, as amended from 

time to time b y various Acts includingthe Punjab Stamp (Amendment) Act, I of 1935. 

SIND 

Id- Bombay Finance (Sind Amendment) Act, I of 1938 the Indian Stemn 

BUbay FinanL"’(|^VS:^rnd®ment^ 

Section 2 of the Sind Act, I of 1938, is as follows -—‘‘2 AmevA. 

Ptaanfe Aot^'^l’o^^h^ ’i? provisions of Part II of the Bombay 

J mance Act, 1932, heremafter called the said Act, relating to the levy of duty on 

lA Hs’^nnb^* of electrical ^ergy, the amendments made in^the Court-^s Act, 1870, 
Aoi^ upplmation to the Provmce of Sind by the provisions of Part III of the said 

StamrAcr''fsOQ®°rn‘^“'' amendments relate to Art. 14 of Sch. I of the Indian 

Q- 1 U ’I*'® amendments made in that Act in its application to the Pro- 

until rmfndpd^^ pro^sions of Part IV of the said Act, shall continue in force 
ntil amended or repealed and, subject as aforesaid, the provisions of sub-s. (3) of 
b. 2 of the said Act shall cease to have effect. 

of Aufur i" file Bombay Finance Act, 1932, shall affect the rate 

01 stamp duty chargeable under the Indian Stamp Act, 1899, in respect of a BUI of 
iiiXCbango payable more than one year after date or sight.” 

UNITED PROVINCES 

United Provinces Stamp (Amendment) Act, III of 1936, as amended 

Amend^ I'X xWl^ofmt*' Provinces 

WEST PUNJAB 

By the Indian Stamp (West Punjab Amendment) Act, XIV of 1948. 
with “PPropritte places along 
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Synopsis 


1. Title of the Act. 

2. Territorial application. 

3. Scheduled Districts. 

4. “All the Provinces of India.” See Note 2. 

5. “Inclusive of the Santhal Parganas and 

the Pargana of Spiti.” See Note 3. 


6. Applicability of Act to Berar. Seo 

Note 2. 

7. Previous Stamp Laws in India. Seo Pro- 

uniblo Note IGa. 

8. English Stamp Laws. Seo Preamble 

Note 42. 


1. Titl6 of th© Act. — As to the value of the title of au Act in interpreting the 
Act, see Note 4 on Preamble. 


2. Territorial application.— This Act, as ijrovided in sub-s. (2) of this section, 
extends to all the Provinces of India, iiiulusive of the Santhal Parganas, and the 
Pargana of Spiti. Pormerly, the Act vas stated to extend to the “Whole of British 
India”. After India became independent and Dominion of India was established 
in 1947, the expression ”the whole of British India” was replaced by the words 'all 
the ])roviuces of India. By cl. 43 of S. 3 of the General Clauses Act, 1897 as amended 
by the Indian Independence (Adaptation of Central Acts and Ordinances) Order, 
1948, the expression “the Provinces” has been defined as follows : “ ‘the Provinces’ 
shall mean, as respects any period before the establishment of the Dominion of India 
all territories for the time being comprised within British India, and as respects 
any period thereafter, all territories for the time being comprised within the Gover- 
nors Provinces and the Chief Commissioners’ Provinces.” 

The expression “British India” has been defined by S. .3 (7) of the General Clauses 
Act, 1897, as amended by tJie India (Adaptation of Existing Laws) Order, 1947, as 
follows : 

British India shall mean, as respects the period before the commencement 
of Part III of the Government of India Act, 1935, all territories and places within 
His Majesty’s dominions which were for the time being governed by His Majesty 
through the Governor-General of India or through any Governor or officer sub- 
ordinate to the Governor-General of India, and as respects any period after 
that date and before the date of the establishment of the Dominion of India 
means all territories for the time being comprised within the Governors’ Pro- 
Vinces and the Chief Commissioners’ Provinces, except that a reference to British 
India in an Indian Law passed or made before the commencement of Part III 

^ the Government of India Act, 1935, shall not include a reference to 
Berar. 

From the above de^tion it is clear that the expression “British India” in this 

section did not mclude Berar. But so much of the provisions of the Stamp Act as 

relates to matters w'lth respect to which the Central Lgislature has power to make 

laws has been extended to Berar by S. 2 of the Berar Laws Act 1941 (IV of 194D 

By the Berar Laws (Provincial) Act, 1941 (C. P. Act XV of 1941) a similar povision 

has been made with respect to matters as to which the Provincial Legislature has 
power to make laws. ^ 

T j Stamp .^t has been extended to many places which though outside British 

India were under British administration, by notifications under Ss. I and 6 of the • 
Foreign Juris^ction and Extradition Act (XXI of 1879) and the Indian (Foreign 
Jurisdiction) Order m Council, 1902, as amended in 1937, such as Bangalore Cam 
toiment, Baroda Cantonment, Mount Abu, the Kolhapur Residency, etc. See also 
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3. Scheduled Districts. — For reasons of State several parts of British India 

were never brought within or were, from time to time, removed from, tlie operation 

of the general Acts and Regulations and the jurisdiction of the ordinary Courts of 

Judicature. The Scheduled Districts Act (Xl\ of 187-i) was passed w ith a view to 

remo\e the doubts that existed at that time as to the Acts in t(jrce in such iiarts.^ 

These parts were known as the Scheduled Districts as all such parts w ere gi\ en in the 

first schedule to that Act and also in the sixth schedule to the Laws Local Extent 
Act {XV of 1874). 


^The present Stamp Act being very clear as to its local extent, it will apply to 
the “Scheduled Districts” which were clearly jiarts of British India. The Scheduled 
Distiicts Act does not apply to this Act, the same having been passed subsequent 
to the Scheduled Districts Act. Hence, no notification under that Act is necessary 
to make the Act apjjlicable to the Scheduled Districts.^ 


In the case of a territory newly acquired by conquest or by cession from another 

power, the law of the country continues in force until altered by the Crown or 
Legislature.® 


The Stamp laws which w^ere in force in British India before the ])resent Act were 
declared to be in force, in the Santlial Parganas l)y the Santhal Parganas Settlement 
Regulation, III of 1872, and in the Pargana of Spiti by the Spiti Regulation, I of 
1873. The Present Act has now incorporated all these regulations by expresslv 
providing that the Act will apply to all the Provinces of India inclusive of Santhal 
larganas and the Pargana of Spiti. It may be noted here that the Santhal Parganas 
and the Pargana of Spiti had been declared to be Scheduled Districts of Bengal and 
the Punjab respectively in 1874 by the Scheduled Districts Act. But it does not 
seem to be clear as to why Santhal Parganas and in the Pargana of Spiti are specialbi 
mentioned m the jiresent Act even though they \\ere clearly included within the 
expression “British India”. 


Under S 3 (a) of the Scheduled Districts Act, 1874, the Act has been declared 
m force m the Scheduled Districts of Ganjam, Vizagapattam and East Godavary 
Districts. (See Notification No. 121, dated 25th April 1927, in the Fort St. George 
Gazette, 1927, Part I, p. 584.) But even irrespective of and before any such Noti- 
fication this Act was applicable to such Tracts as the expression “British India” 
clearly included the Scheduled Districts. 


The Act has been extended under Ss. 5 and 5A of the Scheduled Districts Act. 
1874, with further modifications to the districts of the Khasi and Jaintia Hills, tlie 
Garo Hills, the Lushai Hills and the Naga Hills and the North Kachar Sub-division 
of the Kachar District, the Mikir Hill Tracts in the Sibsagar and Nowgong Districts 
and the Lalvhimpur Frontier Tract. (See Notification No. 1541-F(a) of the 10th 
April 1930, in the Assam Gazette, 1930, Part II, p. 700.) 


Section 1 — Noth 3 

1. See Preamble to the Soheclulod Districts 
Act (XIV of 1874). 

(’28) 16 AIR 1928 Mad 1181 (1181) : 52 Mad 1 : 
115 Ind Cas 824 (FB), Collector of Vizagapiitam 
V. Kriahna Chandra. 

2. (’28) 16 AIR 1928 Mad 1181 (1181): 52 
Mad 1 : 115 Ind Cas 824 (FB). Collector of 
Vizagapatam v. Krishna Chandra. (Indian 
Stamp Act of 1899 applies to the Agem^y 
tracts w'hioh are included in British India, 


a.s defined in S. 3 (7), General Claasos Act 
1807. 18 Mad 227, Rol. on.) 

Note. — Anyh<j\v, thoro is a Government 
Notiheation of 1927 extending the Stamp 
Act to the Agency Tracts of Ganjam, Viza- 
papatam and Godavari Districts. 

3. (1836-37) 1 Moo Ind App 175 (271): 1 

Moo PO 175 (PC), Mayor of Ijyorva v. East 
India Company. 

(’95) 19 Bom 680 (686) (DB), Jalhhai Ardeshir 
Shet V. Louis Manoel. (Island of Sulsette 
conquered by British from Marathas — Law 
of succession applicable.) 


2 S. 3 
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The Act has been declared to be in force in the Angul District by the Angnl 
Laws Regulation, 1936 (V of 1936) S. 3 and Schedule and in the Pargana of Manpur 
with modifications and restrictions under S. 2 of the Manpur Laws Regulation II of 
1926. ^ 

The Act is to be deemed not to extend or to have ever extended to the Arakan 
Hill District ; see the Arakan Hill District Laws Regulation, 1901 (II of 1901). By 
virtue of S. 4 (2) of the Chittagong Hill-tracts Regulation, 1900 (I of 1900), the Act 
is not in force in the Chittagong Hill-tracts. 

The Scheduled Districts Act of 1874 has now ceased to be of effect. But it wi 
not affect the continuing validity of any notification, appointment, regulation, direc- 
tioi^ or determination made thereunder and in force immediately before 1st April 
1937, the date of the commencement of Part III of the Government of India Act, 
1935.-* Now, by virtue of S. 92 of the Government of India Act, 1935, no Act of the 
Federal Legislature or Provincial Legislature shall apply to an excluded area or a 
partially excluded area, unless the Governor by public notification so directs. 

4. “All the Provinces of India.” — See Note 2. 

5. “Inclusive of the Santhal Parganas and the Pargana of Spiti.” — See Note 3. 

6. Applicability of Act to Berar, — See Note 2. 

7. Previous Stamp Laws in India. — See Preamble Note ItiA. 

8. English Stamp Laws. — See Preamble Note 42. 


2. In this Act, unless there is something repugnant 

Definitions. or context, — 


in the subject 


SECTION 2 (General), 

general rule of construction, words in an Act should receive 

their ordxTi^y and plain 7neaning unless a contrary intention is apparent from the 
context. The o'dect of a defimtion clause is, however, to declare that certain words 
u^sed the Act shaU have the meamng given to them by the definition thereof.^ 

n I ^ comiotation of the word defined, certain things 
which the Legislature, under certain cu-cumstances, intends to include but which 
may not lall within the ordinary acceptation of the term.^ 


The meaning assigned to a word or expression by the interpretation clause is the 


4. See Government o f India (Adaptation of 
Indian Laws) Order, 1937. 

Section 2 (General) — Note 1 

1. ( 86) 12 Cal 430 (433) (DB), Umachum v 
Ajadannissn Bibee. 

(’26) 13 AIR 1926 Sind 68 (61) : 25 Sind LR 

345 :91 Ind Cos 99 (FB), WalterlJan Brooka 

V. Aee Banoickn 

2. (’ll) 35 Bom 412 (417): 11 Ind CaS 

610 (612) (DB), Emperor v. Braz, H. De 
Souza. 

(’26) 13 AIR 1926 Sind 68 (61) : 25'Sind LR 

346 : 91 Ind 99 (FB), wJer Joh^^Brt^ 
u. Nes Barunck. 


3. (’86) 12 Cal 430 (433) (DB), Umachurn v. 
Ajadanni{^/ia Bihee. 

^11^- 25 Sind LR 

99 (FB), Walter John Brooks 

4. flG) 3 AIR 1916 Pat 133 (134): 2 Pat 
L Jour 91 : 38 Ind Cas 964 (FB), Manik Ram 
Ahtr V. Emperor. (Assam Labour and Emi- 
gration Act (1901)-- — If there was any repug- 
uance^botween the meaning of the word *‘emi- 

in the interpretation sec- 
tion with the subject or context in S. 64» 

would have to bo modi6ed ac- 
cordingly, having regard to the scope and 
object of the section and the evil the law 
intended to prevent.) 
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In the case noted below.^a a question arose as to whethera certain instrument 
was a mortgage-deed within the definition in S. 2 (17) of this Act. In holding that 
the matrument fell withui the definition, Derhyshue, C. J., observed as follows^: 

„ +' in the subject-matter of the document itself or the 

Sii'n "■ 

It is submitted with respect that when the section speaks of repugnancy in the sub- 

irtwcrrh'''' ’ * 1 ° subject-matter or context of the provision in the Act 

in nhich the expression defined may occur. Hence, to speak of repugnancy in the 

subject-matter or context of a document in this connection is coiifusuig. 

It is essential that every Act should contain definitions of all important terms 

posing liabilities on the subjects. In Reference under S. 46 of Act No I of 1879 ^ a 

i'e? nTb " defined ill 1 Stamp 

Act ai^ their Lordships had to decide the question y ith the help of Ss. 76 and 78 

of the Evidence Act. Hence in that case Sir John Edge, C. J., observed : “A fiscal 

all termfwWbT''® duty on the subject, ought to contain definitions of 

as we^T considered in applying the Act, and wliieh arc not accepted 

a3 well recognized terms of umversal aiiplication.” ^ 

Clauses AcrisTtbJTr'^"”" defined in this Act but is defined in the General 
it ’ that defimtion should be applied unless there is anything repug- 

nant in the subject or context, inasmuch as S. 3 of that Act provides that thi defin^ 
tions given therein shall apply “hi all Central Acts and RegtlXirs nmde aftt the 
co^encement of this Act, unless there is anything repugnant in f he rijc? or com 


in d'^fin'tmn of words given in Acts in pari materia may also be considered 

m the absence of th<nr defimtions in this Act and the General Clauses Act 1897 “ In 
Cl^ndraehankar v Bar Magan^ it was held that the Stamp Act isTarge measure 
dp,Sp> "'hh the Registration Act and so the description of “composition- 

17 of "th:TgttrS"A^c‘r^ "‘^“Pt^d for purpos'es of S. 


But a definition given in another statute not in pari materia » or the incidents 


* ^ (®®2) (DB) (All), lirij 

Molian Lai v. Jiam Sarup Singh. (Dofiaition 

of word suit ’ in Limitation Act does not 
include an ‘iippeal’ — But the word road with 
tho contoxt in S. 31, now ropoaled, clearly 
Bhowod that it included for the purposes of 
that section an appeal.) 

4a. (’37) ILR (1937) 2 Oal 486 (490) (FB), 

in the nuitter of, Kamala Hanjan Hay. 

<294) ; 1897 All W N 61 

(i^B). 

6. (’28) 15 AIR 1928 Bom 653 (654) : 63 

In re, Manek- 

♦1 (Though the Stamp Act and 

tho Rogistration Act are not strictly in pari 
in^rki, tho two Acts may bo road together — 
Moaning of a groemont to lease os applicable to 

Registration Act, hold applicable under the 
Stamp Act.) 

See alao Maxwell, Interpretation of Statutes, 
oth Edn., (1912) pages 498 to 501 where it is 


said as follows (I) “When tho Legislature 
puts a construction on an Act, a subsequent 
cognate enactment in tho same terms would, 
prin^ facie, be undoi*stood in tho same sense. 
(2) When tho same words appear in a subse- 
quent Act in pari materia, tho presumption 
arises that they are used in tlio moaning 
wluch had been judicially put on thorn ; and 
unless there bo something to rebut that pre- 
sumption, the now statute is to be construed 
as the old one wa-s.” 

7. (’14) 1 AIR 1914 Bom 55 (58, 59) : 38 Bom 
676 : 24 Ind Cas 730. 

8. (’32) 19 AIR 1932 Pat 281 (283) : 139 Ind 
Cas 493, Abdul Rauf v. Banarsi Lai. 

( 08) 31 Mad 408 (412) : 18 Mad L Jour 349 
(DB), Mylapore Hindu Permanent Fund v. 
The Corporation of Madras. (Tho Indian 
(Jompanies Act cannot bo properly resorted 
to to determine tho meaning of word.s in the 
Mumcipal Act for the two Acts are not in 
pari materia.) 
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attached to the word by another statute® cannot bo made applicable except so far 
as prov'ided I)}' the statute itself.*® 


It must be noted that under the Stamp Act various articles in the Schedule 

themselves contain description of the instruments intended to l)e covered. See, 

loi instance, Art. 3 vhich explains what would be an ado])tion-deed. In such cases 

unless an instrument conforms to tlie description contained in the article, it would 

not be liable to duty. But the description in the article will not have the force of a 

•dehiution’ and will be only applicable for the i>urpose of the particular article in 
(piesiion. 


2. Meaning of expressions, “means”, “includes”, “means and includes”.— 
In this section, the legislature has used ditferent expressions like ‘‘means,” “includes,” 
“means and includes” while defining various words. It is, therefore,’ necessary to 
know the special significance in which these cxiiressions have been used. 


The use of the word “includes” in a definition shows that it is in truth no de- 
fition.* In such cases it is only intended to be enumerative and not e.xhaustive.® 
The word “includes” is often used in interpn tation clauses in order to enlarge the 
meaning of words or jihrases occurring in the body of the statute. When it is so 
used, these words or jhirascs must be construed as comprehending, not only such 
things as they signify according to their natural import, hut also those things which 
the interpretation clause declares that they shall include.® This enlargement of 
meaning is, however, confined to the matters expressly mentioned in such a defini- 
tion.-* Where a word is defined as “includhig” certain things, others arc not thereby 
necessarily excluded, as such definitions are not meant to be exhaustive.® ^ 


Sometimes even the word “include” is used as equivalent to the words “means 
and includes”. It is so where from the context of the Act it is Acar that it was not 
merely used for adcUng to the natural meaning of the word defined but was meant to 
be an exhaustive explanation of that word.® 


9. (’8C) 12 Cal 430 (433) (DB), Vmachurn v. 
Ajadanni^sa Bibee. (Bocause lakiieraj pio- 
Xiorty is defined in the Rond Cess Act, 1871, 
to bo a tenure, it doe.s not follow that oil tho 
interests and consequences attached by othor 
Acts to .tenures generally l>econio annexed to 
luklioraj property.) 

(’20) 13 AIR 1920 Sind 58 (61) : 25 Sind LR 
345 : 91 Ind Cas 99 (FB), \yatler John Brooks 
V. Nee Bnrwick. 

10. (’93) 15 All 141 (143): 1893 AU W N 
59, Queen-Empress v. Bam Lai. (It is not 
correct to import tho definition of “Court” 
given in S. 3 of the Indian Evidence Act 
into, and by it to interpret tho word “Court” 
as it exists in S. 195 of the Code of Criminal 
Procedure.) 

Section 2 (General) — Note 2 

1. (’72) 9 Bom H C R 99 (106, 107) (FB), 

Balwantrao v. Purshoiam Sidh^htcar. 

2. (’80) 2 Mad 5 (7) : 2 Ind Jur 782 (DB), 
The Empress v. Bamanyiyya. 

(’72) 9 Bom H C R 99 (106, 107) (FB), Balvant- 
rao V. Purshoiam Sidheshu'ar. 

3. (1899) 1899 App Cas 99 (105, 106 )• 79 
L T 473 : 47 W R (Eng) 337 : 15 T L r' 61, 
IMlworth V. Commissioner of Stamp. 


( 82) 8 Cal 534 (536) (DB), In the matter of 
A asihun. 

(1893) 1 QB 161 (167) : 02 L J Q B 213; 68 
y J- ^ (Fnu) 291. Rodger v. Harrison. 

( 00) 30 Bom 558 (507) : 8 Bom L R 457 (DB), 
The Municipal CommU’tioner Mathonrnbai. 
( Includes” is a phrase of extension and not 
of restrictive dafijiition — It is not oquivnlont 
to means'.) 

4. (1893) 1 Q B 161 (167) : 62 L J Q B 213 : 
68 L T 66 :41 W R (Eng) 291, Rodger v. 
Harrtson. 

5. (’78) 4 Cal 483 (493) (FB), Empress v. 
Ashootosh Chuckerbutty. (The definition of 

the word “Court” in Evidence Act does not 
exclude jury.) 

(’98) 22 Bora 235 (237, 238) (DB), Queen- 
Kmpress v. Nagla Kala. (Words “police 
othcor” and “magistrate” in S. 26 of the 
Indian Kvideuce Act include police officers 
and magistrates of Native States as well as 
tnoso of British In<£ia.) 

6. *(1899) 1899 App Cos 99(105, 106); 79 

BT 473 :47 W R (Eng) 337, Dilworth y. 
CommissiontT of Stamps* (Tlieword ‘include* 
used in the definition of “charitable bequest** 
in S. 2 of the Charitable Gifts Duties 
Exemption Act, 1883, wus meant to introduce 
an exliausti v*e definition. ) 
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But where ordinarily the Legislature intends to exhaust the signification of the 
word interjireted, the expression "means” or “means and includes” is used.^ 

Provincial Amendment. 

S. 2 (Al). 

BOMBAY 

In Section 2 after the words “in the subject or context — ” the following clause 
shall be inserted, namely ; — 

(Ai) ‘association’ means any association, exchange, organization or body of 
individuals, whether incorporated or not, established for the puipose of regulating 
and controlling business of the sale 01 purchase of, or other transactions relating to, 

goods or marketable securities 

—Bombay Act 11 of 1949, S. 7 (1) 1-4-1949. 


“Banker.” 


*(1) “banker** includes a bank and any person acting as a 
banker : 


Synopsis 

1. “Includes.** 

2. “Bank,** “Banker,** etc. 

3. Relation of banker and customer. 

4. Deposit and loan — Distinction. 

5. “Person.” 

1. “Includes.** — The effect of the use of the word “includes” in this definition 
18 to eyilarge the meaning of the word “banker”for the purpose of this Act by bringing 
within its fold (a) a bank and (b) any person acting as a banker. See also S 2 
(General), Note 2. 


?* » ‘banker,’’ etc. — Although this clause mentions that the term 

banker will include certain meanings, neither this Act nor the General Clauses 
Act eontams any definition of what a “bank” or “banker” exactly means 


Section 3 of the Negotiable Instruments Act (Act XXVI of 1881)defines “banker” 
as including also persons or a corporation or company acting as bankers. But this 
defimtion also does not say who is a banker. 


The definitions referred to and extracted below give the main ideas as to the 
meaning of these expressions : 

(1) The Indian Companies Act (VII of 1913) does not define either a “bank” 
or a banker but the Act as amended in 1936 now gives a definition of a “banking 
company” in the new S. 277F. According to that definition a “banking company” 
means a company which carries on as its principal business the accepting of deposits 
of money on current account or otherwise, subject to withdrawal by cheque, drafts 
or order, notwithstanding that it engages in addition in any one or more of various 
forms of business, enumerated therein (seventeen businesses are enumerated). 

(2) In Wharton^ s Law Lexicon a “bank” is defined as “a place where money is 
deposited for the purpose of being lent out at interest, returned by exchange, disposed 
of to profit, or to be drawn out again as the owner shall call for it”; and a “banker’* 

♦11879— S. 3 (1). cf : (1870) 83 & 34 Viet., c. 97— S. 45 ; (1891) 54 & 55 Viet., c. 39— S. 29.] 


7.t (’78) 4 Cal 483 (493) (VB), Empress v. 
Ashootosh ChuckerhuUy. (For Jackson, J. — 


Wlion a defimtion is intondod to be exclusive, 
the form of words is “means and includes”.) 
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(3) Hahburys Laws of England gives the following definitions: 

^ partnership or individual carrying on the business of 

(4) Webster s Imperial Dictionary defines a “hanL’” • +- 4 ^ i- v- i. 

trades iii money; an establishment for the deposit' ^stodv 

as also for making loans and discounts and far>^ ^ ^ money, 

mittances from one place to anothor ” T+ , file transmission of re- 

bank or is enga<”ed £ 1^0 bus^ess of t “banker” as ‘ one rvho keeps a 

and makes loans, negotiates bills of eLhail^l” °ete. ' ° °n deposit 

or ciSpa'y 0?^%" on thf busi^eL-^rr”-^ 

customers subject to^the obligation of honmi?' collecting drafts, for 
to time by the customers to 

accounts.” ^^^fomers to the extent of the amounts available on their current 

a “binker^*L^ScSi?a° Wv'^fTe^^ if <51). S. 2 defines 

on the business of banking.” ^ ^ 'whether mcorporated or not who carry 

#I=£SsM£1ss= 

parlance.^ the money being repaid when asked common 

tic of alT^nf bus^ets"ifre® mS' eharacteris- 
other^se, which are subject to ^vith^aiat by ch^qu^'^tT U ^ 

connotes t^ busineff of ukh^g moneT*rf ^erv’e^dV ** “bank” 

such a business must have a com^ ercm/..-,. to if feM 

(’72) 9 Bom H C R 99 (106. 107) (PB) 
vnntrao y. Purshotam Sulheahvar. (Where 
the DegislHture mtends to speak exhaustivelv 
It uses the word “mean” or “moans”. ^ 

(’78) 2 Mad 6 (7) : 2 Weir 123 (DB). The Fm 
j>Ttss V* Hdttxcinjiyyfi. 


Section 2 (1)-Note 2 

Vol. I. paras 

Page 668. 

(1848) 9 E R 1002 (1008) : 2 H L C 28 (43). 

\r 1011 (1012): 43 

Mad 816 : 68 Ind Cas 893 (DB). 
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ii\ tlifit C3iS6 tlio Jii 6 r 0 f&ct) 'tlis GovoiniuGnt Trcftsurv rGCpivcd iiioii6y from 
the District Board and respected orders issued to it for payment would not constitute 
the Treasury a bank. 

Butin Board's Proceedings No. 702, dated I2th March 18833i‘ the Board of Reve- 
nue. Madras, had held that a Government treasury in respect of local fund money 
lodged therein was a bank with reference to the detimtion of a "banker” in the Stamp 
Act. These proceedings were, however, not referred to in the above Madras case. 

In Stafford v. £lenry‘^ it was laid dovTi that a person or a corporation doing the 
business of a banker and claiming to be called a banker must show a substantial 
part of its business to be that of bankers and not one which is only subsidiary to his 
business. Following this test it was held in the undermentioned case® that a company 
which did not receive money on deposit to any great extent or did not ad\'ance 
money on security, w'hich did not, in short, traffic in money as its principal business, 
was not a banker in the strict sense of the term, although it did a small amount of 
banking business also. 

Similarly a mere undertaking by a person to lend money to another for payment 
of his trade debts will not constitute the former a banker of the latter within the 
meaning of the Act.® 

The distinction between an ordinary money-lender and a banker is that the 
former lends his own moneys, whereas the latter lends the moneys of others, namely, 
his customers. The Nattukottai Chetties in the Madi’as Presidency combine both 

these functions, and hence, although they are primarily money-lenders, are held to 
be bankers also.’ 

3. Relation of banker and customer. — In order to appreciate better the mean- 
ing of the expressions bank and "banker” it may be uselul to coiLsider some of the 
main points as to the relation between a banker and customer. 


The relation between a banker and customer is that of debtor and creditor with 
a superadded obligation on the part of the banker to honour the customer’s cheques 
so long as there are any assets of his in the banker’s hands. ^ In the ordinary course 
of his trade a banker is entitled to use money paid into his bank as liis ow'n. The 
relation between them does not partake of a fiduciary character, nor bear analogy 
to the relation between principal and factor or agent, who is a quasi trustee for the 
principal in respect of the particular matter for which he is ai)pointed.^ But a 


3a.(l033) Madra.s Stamp Jlanual, 4tli Edn., 
pago 5. 

4. (1878) 12 Ir Eq Rop 400. (Oited with 

approval in 9 Bom 373). 

6. (’85) 9 Bom 373 (411), New Flaming 

Spinning and Weaving Co. Ltd. v. Kesowji 
Naik. 

6. (’93) 17 Bom 084 (685) : 1892 Bom PJ 
373 (FB), Ratulal Rangildas v. Vrijbhukhan 
Parabhuram. 

Also BOO S. 2 (2) & (3), Not© 17 and S. 2 (7) 
Noto 1. 

7. (’27) 14 AIR 1927 Mad 478 (479) : 102 
Tnd Gas 5C1 (DB), Kadiresan Chetliar v, 
Ramanathan Chetli. 

Section 2 (1 ) — Note 8 

l.*(1848) 9 E R 1002 (1008) ; 2 H L O 28 (44, 
45), Foley v Hill. 


(1851) 10 Q B 500 (575) : 20 B J Q B 270 : 117 
E R 994, Robetlti v. Tucker. 

•(1847) 153 E R 1212 (1214) : 16 B J Ex 210 ; 
8 BT (O S) 493, V. (The debt du© 

from the bank is an ordinary debt, capable 
of boing barred bv the statute of limitation.) 

(’07) 29 All 773 (778) : 4 All B Jour 028 (DB), 
Dluirani /Oo-s v. Qnnga Devi. 

(’85) 1886 Pun Ro No. 101 page 227 (229) 
(DB), Bradley v. Agra Bank Ltd. 

(1872) 8 Ex 10 (13): 42 B J Ex 1 : 27 B T 
500 : 21 W R (Eng) 57, Garrutt v. AI'Kewan. 

(1807) 36 BJ Ch 151 (152), In re Agra and 
Alojilerman' 8 Bank \ Ex Parte Waring. 

So© al-so Wharton, Lav) Lexicon, eub voce 
"Banker”; Halsbury, Lawn of England, para. 
1192, pp. 583, 584. 

2.*(1848) 9 E R 1002 (1008) ; 2 H B 0 28 (44, 
45), Foley v. Hill. 
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fiduciary relationship may be created between them by specal directions by the cus- 
tomer, which would convert the banker into a trustee in respect of the sums so paid. 
A trust will exist when the banker is to collect and remit ; where he is to use and 
repay on demand, there is no trust.® Thus, where the customers had specially 
directed their bankers to invest in Government securities the money standing to their 
credit in the bank, it was held that the funds were held by the bankers in their fidu- 
ciary capacity and it was the duty of the bankers not to mix the money of their cus- 
tomers with their own money. ^ 


4. Deposit and loan — Distinction. — As seen in Note 2, the distinctive feature 
of the business of a banker or banking concern is the acceptance of deposits of money 
on current account or otherwise, subject to withdrawal by cheque, draft, or order. 
So, in determining, whether a particular person or institution should be deemed 
to be a banker or bank, the general nature of the principal business of such 
person or institution may be considered. In tins connection, it would be necessary 
to remember and apply the well-known and well established distinction between 
loans and depsoits. Mdiere the characteristic feature of the monetary dealings of a 
firm or individual who is shown to be in the practice of receiving the moneys of other 
people on interest is that such receipts are “deposits” and not loans, it is "a circum- 
stance indicative of the fact that such individual or firm is a bank. On the otlier hand 
if the transactions are generally shown to be loans and not deposits, it may be inferred 
that the person is not a banker. This may not be a conclusive test. But this is a 
test which may be useful in doubtful cases. 

The chief distinction between a loan and a deposit is that a loan payable on 
demand is repayable immediatehj and not only on demand being made, while a de- 
posit payable on demand becomes due only on a demand being actually made.' 

The moneys of a customer in the hands of a banker are deemed under the law to 
be deposits and not merely loans. For, as pointed out in Joachimson v. Swiss 
Bank Corporation^ the obligation on the part of the customer to make actually 
a demand as a condition precedent to the arising of the obligation on the part of the 

banker to repay the money is one of the implied obligations involved in the dealimrs 
between a banker and his customer. 


5. “Person.” — According to the definition of “banker” in this Act a “banker” 
includes any “person” acting as a banker. Section 3 (39) of the General Clauses 
Act, 1897, defines a person as including any company or association or body of 
individuals, whether incorporated or not. Hence any company or association or 
body of individuals actmg as a banker would be a banker within the meaning of this 

Act. Thus, the defimtion of hanker” in this Act and the one in the NeSotiablo 
Instruments Act are mrtually identical. ® 


(l867) 36 L.T Ch 151 (152), In re Agra and 
HI aster man's Bank ; Ex parte IVarint?. 

3. (’09) 32 Mad 68 (70. 71): 1 Ind Cas 712 
(DB), Official Assignee of Madras^. O. Srnith. 

4. (’11) 35 Mad 712 (721): 11 Ind Cas 769 
(DB), Ttamsey and Co. v. Offiicial Assignee of 
Madras. 

Section 2 (1) — Note 4 

1.*(’36) 23 AIR 1936 PC 171 (173): 17 Lah 
567 : 63 Ind App 279 ; 162 Ind Cas 454 (P C), 
HIahon%ed Akhar Khan Attar Singh. 


Note. The distinction between loan and 
deposit is refiected in Arts. 69 and 60, Limi- 
tation Act. Article 60 shows that moneys of a 
customer in the hands of the banker payable 
on demand do not become due until a de- 
niand is actually made. See AIR Commen- 
taries on the limitation Act, 2nd (1942) 
Edn., Notes on Arts. 59 and 60. 

2. (1921) 37 TLR 634 (539): (1921) 3 KB 

110:90 LJKB 973:125 LT 338 (342), 
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*(2) “Bill of exchaDge” means a bill of exchange as defined by the Negotiable 

‘•Bill of exchan e ” Instruments Act, 1881, and includes also a hundi, and any other 
1 o exc mnge. document entitling or purporting to entitle any person, whether 

named therein or not, to payment by any other person of, or to draw upon any other 
person for, any sum of money : 


“Bill of exchange 
payable on, demand.” 


(3) “bill of exchange payable on demand” includes 


(a) an order for the payment of any sum of money by a bill of exchange or 

promissory note, or for the delivery of any bill of exchange or promissory 
note in satisfaction of any sura of money, or for the payment of any sum 
of money out of any particular fund which may or may not be available, 
or upon any condition or contingency which may or may not be performed 
or happen ; 

(b) an order for the payment of any sum of money weekly, monthly or at any 

other stated periods ; and 

(c) a letter of credit, that is to say, any instrument by which one person 

authorises another to give credit to the person in whose favour it is drawn: 


SECTION 2 (2) & (3) 


Synopsis 


1. Legislative changes. 

2. Analogous provisions of the English 

Statutes. 

3. Relative scopes of sub>sections (2) and (3) 

Seo Note 21. 

4. Essentials of a bill of exchange. 

5. “Unconditional order.” 

6. Drawee. 

7. Certain sum of money. 

8. Hundis. 

9. Shahjog hundis. 

10. Jokhmi hundis. 

11. “Any other document” entitling a 

person to payment of money. 

12. Order for payment of money. 

13. Order for payment out of a particular 

fund. 


14. Order for payment and assignment of debt 

— Distinction. 

15. Banker’s drafts. See Note 11. 

16. Interest coupons. See Note 11. 

17. Trader’s chits. 

18. Master’s direction to a servant to pay 

money to a person. 

19. Barati chittis and Samachari chittis. 

20. Letters of credit. 

21. Bill of exchange payable on demand. 

22. Payability on demand — Admissibility of 

external evidence as to. 

23. Stamp duty on bills of exchange, Seo 

Note 21 and Sch. I Art. 13. 

24. Alteration of bill or note. See Notes on 

Section 14. 


1. Legislative changes. — (i) The Act of 1860 (S. 41) and tho Act of 1862 (S. 56) 
merely defined a bill of exchange as including “a hundi or any other instrument of 
a like nature.” 

(ii) The Act of 1869 (S. 3 (3)) defined it as including “a hundi and every other 
instrument (except a cheque) whereby a person is ordered to pay to another a specified 
sum of money.” 

(iii) Under the Act of 1879 (S. 3 (2)), the term was simply defined as including a 
hundj. 

(iv) The definition of a bill of exchange payable on demand, was for the first 
time introduced in the Act of 1899. 

•[1879— S. 3 <2) ; 1869— S. 3 (3) ; 1862— S. 56 ; 1860— S. 41. cf. : (1870) 33 & 34 Viet, 
c. 97— S. 48 ; (1891) 54 & 55 Viet. c. 39— S. 32 ; The Bills of Exchange Act (45 & 
46 VIct. c. 61)— S. 3.3 
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2. Analogous provisions of the English Statutes. — These definitions correspond 
to the definitions contained in S. 32, p:nglish Stamp Act. 1891 (54 & 55 Viet C 39). 
In the previous English Stamp Act, 1870 (33 & 34 Viet. 0. 97), it stood as S. 48 Sec- 
tion 32 of the English Stamp Act, 1891, is as follows : 


.j 2. lor the jjurposes of this Act the expression ^‘bill of exchange” include 
Meaning of draft, order, cheque, and letter of credit, and any document 

of exc *a(/e. Or writing (except a bank note) entitling or purporting to en- 

title any person, whether named therein or not, to payment by any other person of, 
or to draw upon any other person for, any sum of money ; and the expression “bill 
ot exchange payable on demand” includes— 


(a) An order for the j)ayment of any sum of money by a bill of exchange or 
piomissory note, or lor the delivery of any bill of exchange or promissory 
note in satisfaction of any sum of money, or for the payment of any sum 
of money out ol any particular fund which may or may not be available, 
or upon any condition or contingency which may or may not be perform- 
ed or happen ; and 


(b) An order for the pa 3 'ment of any sum of money weekly, monthly, or at 
any other stated jieriods, and also an order for the payment by any 
person at an^" time after the date thereof of any sum of money, and sent 
or delivered b^’ the person making the same to the person by whom the 
pavTnent is to be made, and not to the person to whom the payment is 
to be made, or to any person on his behalf.” 

A + exchange, contained in S. 3 of the Bills of Exchange 

Act, i“82 (45 & 46 Viet. C. 61), may be compared with the definition in S. 5 of the 

r Act which is adopted under this Act. Section 3 of the Bills 

ot Exchange Act, 1882, is as follows : 


3. (1) A bill of exchange is an unconditional order in ^vl•iting, addressed by 

Bill of exchange one person to another, signed by the person giving it, requiring 
efin& . person to whom it is addressed to pay on demand or at a 

fixed or determinable future time a sum certain in money to or to the order of a 
specified person, or to bearer. 


(2) An instrument which does not comply with these conditions, or which 

orders any act to be done in addition to the payment of money, is not a bill of ex- 
change. 

(3) Am order to pay out of a particular fund is not unconditional udthin the 
meaning of this section, but an unqualified order to pay, coupled udth (a) an 

re-imburse himself or a 

I^art.cular account to be debited with the amount, or (b) a statement of the transac- 
tion which gives nse to the bill, is unconditional. 

(4) A bill is not invalid by reason — 

(a) that it is not dated ; 

^^Liven therefor'T 

^*^\t^is^pay^bl?’^^*' specify the place where it is drawn or the place where 
Relative scopes of sub-sections (2) and (3).— See Note 21 . 


8 . 
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4. Essentials of a bill of exchange. — Section 2 (2) which defines a bill of exchange 
falls into two parts. The first part provides that a bill of exchange means a bill of 
exchange as defined by the Negotiable Instruments Act, 1881. The effect of the 
second part is that for the purposes of this Act, a bill of exchange must be deemed 
to include, in addition to the instruments falling within the definition in the Nego- 
tiable Instruments Act, certain other instruments mentioned which may not fall 
within such definition.^ 

So, the first consideration in determining whether an instrument is a bill of ex- 
change for the pm'pose of this Act is to sec whether it falls within the ilefinit ioin of a 
bill of exchange contained in S. 5 of the Negotiable Instruments Act. That section 
runs as follows : 

“A ‘bill of exchange’ is an instrument in writing containing an unconditional 
order, signed by the maker, directing a certain person to pay a certain sum of 
money only to, or to the order of, a certain person or to the bearer of the instru- 
ment. 

“A promise or order to pay is not ‘conditional’, within the moaning of this 
section and S. 4, by reason of the time for payment of the amount or any instal- 
ment thereof being expressed to be on the lapse of a certain j)eriod after the 
occurrence of a specified event which, according to the ordinary expectation of 
mankind, is certain to happen, although the time of its happening may be un- 
certain. 

“The sum payable may be ‘certain’, within the meaning of this section 
and S. 4, although it includes future interet or is payable at an indicated rate 
of exchange, or is according to the course of exchange, and although the instru- 
ment provides that, on default of payment of an instalment, the balance unpaid 
shall become due. • 

“The person to whom it is clear that the direction is given or that ])ayment 
is to be made may be a ‘certain person’, witliin the meaning of this section and 
S. 4, although ho is misnamed or designated by description only.’’ 

(This definition may be compared with the definition of bill of exchange con- 
tained in S. 3 of the English Bills of Exchange Act, 1882 (45 & 46 Viet. C. 61), given 
iANote 2.) 

So, the essentials of a bill of exchange under the Negotiable Instruments Act 
are as follows : 

(1) there must be an instrument in w'riting, 

(2) the instrument must be signed by the maker; 

(5) the instrument must be one which contains an order; 

(4) the order must be an unconditional one; 

(6) the order must be for the payment of money; 

(6) the order must not be for anything else; 

(7) the person ordered must be certain; 

(8) the money must be payable to a cer/atn person or to his order or to bearer. 

Thus, the central point in a bill of exchange as defined in the Negotiable Instruments 
Act is that it is an order for the payment of money. 

Aid 36, Firbank v. Bell. (Similar provision 
in England.) 

(1896) 65 LJQB 372 (377) : (1896) 1 Q B 
.542 : 74 L T 209 : 44 W R (Eng) 516, I^ondon 
Clearing Bankers v. Commrs. of Inland 
Revenue.'\ 

Also soe Note 21. 


Section 2 (2) Si (8) — ^Note 4 
1. See Statornont of Objects and Reasons — 
Notes on Clauses, page 63. 

(’28) 15 AIR 1928 Oal 666 (567) : 66 Cal 233 : 
116 Ind Cos 177 (SB), In the matter of Stamp 
Act. 

[See also (1817) 106 E R 14 (16): IB and 
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It IS not clear whether the drawer and drawee must necessarily be different 
persons, ihis does not seem to be necessary under the Indian Act ,2 though S. 3 

® Exchange Act. 1882, exj.ressly provides that the order must be 

ghsh law vheie the drawer and the drawee are the same person, the holder has 

Sep ""winn ^ instrument either as a promissory note or a bill of exchange, 

bee Section 17 of the Eegmtiable Instruments Act, and Sections, English Bills of 
Exchange Act. The option is not available to the maker of the instrument.^ 

f specified in a bill of exchange. Under S 19 

It .riS S*d°“d rt 

imder the second part of sub-section (2). 

This part includes within the definition of a bOl of exchange the following: 

1. Hundis. (See Note 8.) 

or purporting to entitle any person, 
hether named therein or not, to payment by any other person of, or to 
draw upon any other person, for any sum of money. (See Note 11.) 

give,ur "ts. §! ?' No^t: No°t?2t'"“" ^ 

5. “Unconditional order.” — An order for the payment of money upon any 

a'wti'of “ “v. “lay or may not be performed or happen wifi not be 

a^dl of exchange under sub-s. (2). But such a document will be a ^bill of exchange 

(’32) 19 AIR 1932 Mad 765 (766): 140 Ind 
Cos 315, Alagappa C/tetU v. Narayanan Chet- 
tiar. (Ambiguous document — Party treat- 
ing It as hill of oxchango— The document 
must be treated as such both for purposes of 
Neptiablo Instruments Act and Stamp 
Ac^It cannot bo treated as fulling uiulor 
catogones. i.o.. promissory note a.s well 
as bill of exchange under S. 6, Stump Act.) 
Also see S. 6, Xoto 4. 

f 3 air 1916 C..1 S-IS (839, 810) : 

f Qi. I V. K^trieliand. 

(ShaJijog Hundi. attested and drawn by a 

firm upon Itself— Hc/d that tlie instrument 

not a bill fo exchange witliin S. 2 sub, s. 

p ♦i.- ^OTE — For a criticism 

oil ^928 Cal 566: 56 Cal 

-o-i (6B) already cited.) 

^ o-.l (889): 33 Ind Cas 

Tck v- Asharam Mahato. 

f Hundi drawn by a firm upon itself 

neld not a bill of exchange because the bill 
o exchange contemplateil two persons os 
drawer and drawee. Note. — For a criticism 
ot this case, see AIR 1928 Cal 566 : 56 Cul 
-33 (SB) already cited.)) 

5. (’30) 17 AIR 1930 Pat 239 (240) : 9 Pat 

717 : 127 Ind Gas 575 (DB), Bibi Kazmi 
V. Lachman Lai. 


2. (’30) 17 AIR 1930 Put 239 (240) : 9 Pat 

717 : 127 Ind Cas 575 (DB), Bibi Kazmi v. 
Ijocnman Lai Sao. 

(’28) 15 AIR 1928 Cal 566 (567) : 56 Cal 233 ; 
115 Ind Cas 177 (SB), In the mitler of Stamp 

[See_ however, ( 34) 21 AIR 1934 Pash 1 (1): 
145 Ind Cas 662 (DB), Hafiz U mardaraz Kf^tin 
V, M(J, Akbar Khan.'\ 

^0 3 (1273): 11 LJCP 

“b Miller V. Thomson. (An instrument in 
the form of a bill of exchange drawn upon a 
joint stock bank by the manager of one of its 
Branch Banks, by order of the Directors held 
to be a promissory note.) 

(1850) 137 E R 1015 (1017) : 19 L J C P 305 : 

bT (O S) 91. Allen v. Sea Fire and Life 
Assurance Co. ( ‘Sea, Fire, Life Assurance 

cashier. Thirty days after date, 
credit Ml'S. A or order with the sum of . . , . 

clainm per “Susan King” in cash, on account 
of this corporation.’* The instrument was 
signed by the company. It was held that the 
dooil was a promissory note.) 

(567): 56 Cal 

233 : 115 Ind Cas 177 (SB). In th^ matter of 
Stamp Act. ^ 

(’30) 17 AIR 1930 Pat 239 (240): 9 Pat 717- 
127 Ind C« 675 (DB). Bibi K^mi l lalC 

man Lai. *-acn- 
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payable on demand” by virtue of the special jirovisiorus contained in sub-s. (3). 
See Note 21. 


Under S. 5, Negotiable Instruments Act, an order for payment is not conditional 
by reason of the time for payment being expressed to be on the la))se oi' a cci'taiu 
period after the occurrence of a specified event which must hajjpen thougJi the time 
of itsJiapi>ening may be uncertain. 


— The fact that an instrument contains at the end of it, by way of a ])ost sci-ipl, 
a clause for repayment of the amount^ or that there are \\ or(ls inseited nu n ly to 
explain why the order was drawn, as in the common phrase "value receive d' - does 
not affect the nature of the order if it is otheiNsise imcontlitional. 


6. Drawee. — The person to whom the bill is addj’e.ssed must bo named or 
indicated in the bill with reasonable certaint 3 ^ Trom para. 4 of »S. 5 of the Negoti- 
able Instruments Act it is clear that a drawee may be a certain ])ei\:on vithin the 
meaning of that Act, although he is misnamed or designated by descTi 2 >tion onl 3 ^ 

It has been held that although no party is named in the instrument yet if it is 
“accepted” by a party the acceptor might be deemed to have admitted himself to 
be the party addressed and the instrument may be held to be a bill of exchange.^ 

Drawer and drawee, if should be different persons. See Note 4. 

7. Certain sum of money. — Under S. 5, Negotiable Instruments Act, 1881, a bill 
of exchange must be for the payment of money only. An instrument, therefore, 
which requires any other act to be done in addition is not a bill of exchange.^ Thus, 
an instrument ordering the delivery of houses and a vharf in addition to the pay- 
ment of a sum of monej^ is not valid as a bill of exchange. further, it is essciitial 
that th(? mone^'’ which is to be paid should be a certain sum. On this ground, an 
instrument running “Pay to A B the proceeds of a shipment of goods, value about 
£2000,” etc. was not treated as a bill of exchange.^ But a sum pa^'able which can 
he ascertained, is a certain sum.^ 


Section 2 (2) anti (3) — Note 5 

1. (’88) 1888 Pun Ko No. (>1, pugo 151 (154, 
155) (D B), 67 *€o Das v. Kantuiiya Lai. 

2. (1808) 3 Q B 753 (759) : 37 L J Q B 280 ; 
18 B T 881 : 17 W 14 (Bng) 8, OriJJin v. Wea- 
iherbrj. (Obsorvations of Loo C. J. in Ban- 
bury V. lAsse.tt, (1744) 93 E B 1134 N P : 2 
Sir 1211 dissentod from.) 

Section 2 (2) and (3) — Note 6 

1. (’30) 17 AIR 1930 Cal 097 (099) : 57 Cal 
095 : 129 I. C. 305 (DB), Jogeth Chandra v. 
Md. Ibrahim. (Lloyed v. John Edward 
Oliver (1852) 18 QB 471:21 L J Q B 307 
relied on — Other English cases referred.) 

Section 2 (2) and (3) — Note 7 
. Note. — Tliis is expressly provided in tlie 
Bills of Exchange Act, 1882, (45 and 40 Vic. 
o. 01), S. 3 (2). In S. 5, Negotiable Instru- 
ments Act, tlie word “only” after the words 
“pay a certain sum of money” would neces- 
sarily imply such a condition. 

la. (1747) 93 ER 1175 (1175): 2 Stra 1271 
(1271), Martin v. Chaunlry. 

2. (1823) 107 ER 402 (403): 2 LJ (OS) 
K B 22, Jones v. Simpson. 


[See also (1838) 112 E R 125t (1203) : 8 L J 
Q B 17, Hutchinson v. He.yworth. (A letter 
ran:— “Liv’orpool, Sejjt. 23nl. 1831 — . 

Gentlemen, VVo hereby give you authority 
to pay R & Co. bankois, after you have paid 
yourselves the balance wo owe you, from 
tho net prococtls of our shipment to your 
foreign o.stablishment.s up to tlio prosont 
date, one half of tho remainder of tho pro- 
ceeds of ‘said shipments. Sd./. H & J.” 
It was held that the letter was not an order ' 
to pay a distinct sum of money and so, was 
not a bill of exchange. But tho letter 
containing authority to pay in these words 
“we authoriso you to pay 14 & Co. after you 
have paid yourselves tlie balance wo owe 
you from the net proceeds of our shipment 
to your foreign establishment to tho present 
date, one half of the remainder of the pro- 
ceeds of said shipments, provided the same 
sliail not exceed tho sum of £5000,” was 
held to mention a sum, which could be as- 
certained and therefore the bill was a bill 
of exchange.)] 

3. (1838) 112 ER 1254 (1263) : 8 LJQB 

17, Hutchinson v. Heyworth. 
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' ' ^ J definitions 

Instruments Act, specifically provides that a 
sum paj able is not uncertam although it is required to be paid with interest. So also 

bv LLalm^ expressed to be payable 
by instalments with a provision that on default in paj-ment of any instalment the 

whole shall become due. Neither of the above provisions will therXeXr toe 
character of the instrument as a bill of exchange rnereiore alter tne 


tials. 


The extension of the definition under this Act does not affect any of these essen- 


chan|; iifsu”" " ^->1 °f - 

definition of a hundi.i The term is applied to various 
exchange. '" ritten m the Indian languages, which correspond to biUs of 


"Wch means “to collect” The 

rrpS’r^oiirsr, 's rss". ;:s 

A hmidi, in the main is an order for the payment of money. 

huvdis. Some of these forms are not biUs of 

hundlTnot su^l bm / Instruments Act. For instance, a shahjog 

f « a 1 A ^ ^ ( exchange because it is not payable to a “certain person*' 

pectable^hofdpl-- or bearer. The instrument is payalile to^a “res- 

^ ^ expression only describes a particular class of persons and 

nX 9 ^ particular individual or the bearer of the document. (See 

sn '^^<^onditional order for payment and 

Noie to “ ^^oh^rige as defined in the Negotiable InstrumeVs Act. See 

r- documents being huridis are “bdls of excharuTp” f^r + 1 , 

fsti ■“™* >"» ■-"-««* under 

The acceptor does not get a discharge uSeL he tak^f ti? + “ respectable holder”. 
that the person presenting the document for paymenufeU'e7"Lwmtte“ 

Section 2 (2) and (3) — Note 8 

1. (’34) 21 AIR 1934 Posh 1 (2) : 145 Tnd Cas 

t^mardaroz v. Afd. Ait6ar 

2. See ( 19) 6 ATR 1919 Cal 235 ^23Ri • »;i 
Ind Cas 88 (DB). 


CAa^ra. (A bill of exchange may include a 
hundi ; but it does not follow that a hundi 
includes a bill of exchange — Hence, where 
a bUl of exchange is duly stamped according 
to Rules appUcable to bills of exchange, the 
stamping cannot bo quostionod on account o£ 
uon-compUanco with rules as to hundis.) 
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or identified to him.^ Thus, the instrument is not payable to ‘bearer’.- Kor is it 
payable to any specified person or order. ^ Hence, the instrument is not a bill of 
exchange as defined in the Negotiable Instruments Act.^ But being a huiidi it is 
a biU of exchange for the purpose of this Act. 

As a shahjog hmidi is not payable to order or bearer, it has been held by the 
Calcutta High Comt that a shahjog hundi drawn on oneself and attested by a 
witness is a bond Avithin the meaning of S. 2 (5) (b).^ 

10. Jokhmi hundis. — Jokhmi hmidis form one of the principal classes of hundis. 
These documents resemble ordinary hundis except in one important matter, namely, 
that they are drawn in respect of the price of goods shipped and are payable only on 
the arrival of the goods safely at destination.^ The transaction works out like tliis. 
The consignor of the goods draws the hundi on the consignee, making it payable 
on the safe anival of the goods at the poit of destination. Then the hundi is bought 
from the consignor by another person w ho i)ays cash for it deducting a certain 
amount. On the safe anival of the goods the money is collected from the consignee, 
by the holder ol the instrument, 'thus, Avhile the consignor gets ready money for 
his goods, the document also serves as a sort of an insurance Avith this difference 
that the money is paid in advance and then recovered back if there is no loss, unlike 
the system under ordinary insurance w herein the money is paid only if there is loss. 

Thus, jokhmi hundis are conditional documents. The term means a con- 

dition and correctly describes the nature of the instrument.- 

Being conditional, such documents cannot come under the definition of a bill 
of exchange under S. 6, Negotiable Instruments Act, Avhich requires an unconditioTial 
order for payment. But being hundis they are bills of exchange for the pm'pose 
of this Act. 


Section 2 (2) and (3 ) — Note 9 

1. *('69) 6 Bom H O R (O O) 24 (27), DavUU- 
ram Shiriram v. BuUikidas KhtnicJuind. 
(Shah means a responsible and respectable 
porBon, a man of worth and substance known 
in the bazaar. A Hundi payable to Shah is 
paid on the responsibility of the Shah. If 
he be not known to the drawee, inquiry is 
mode about him and the amount of the 
hundi is not paid till that inquiry is satis- 
factorily answered or till some one known to 
the drawee is found to identify him or speak 
to his responsibility.) 

(’26) 13 AIR 1920 Bom 471 (473, 474) : 60 
Bom 766 : 98 Ind Cas 655, Champaklal v. 
Keshricluind. 

(’94) 18 Bom 670 (677, 678) (DB), Qane^lulaa 
liamanarnyan v. LachminaTayan. 

(’14) 1 AIR 1914 Bom 239 (240) : 25 Ind Oas 
62, Banaidhar v. Ju'alapraaad. 
t(’16) 3 AIR 1916 Cal 838 (839) : 33 Ind Cas 
247, Aaaaram v. Kearichand. 

(’04) 26 All 493 (495) : 1 All L Jour 254 (DB), 
Lalla Mai v. Keaho Daa. 

2. (’14) 1 AIR 1914 Bom 239 (240) : 25 Ind 
Cas 52, Baiutidhar v. Jwalapraaad. 

(’04) 26 All 493 (495, 496) ; 1 All L Jour 254 
(DB), Lalla Mai v. KeaJio Daa. ( 6 Cal WN 
313 relied on.) 

(’16) 3 AIR 1916 Cal 838 (839) ; 33 Ind Oaa 
247, Aaaaram v. Keahricftand. 


(’16) 3 AIR 1916 Cal 888 (890) : 33 Ind Cas 
250 (DB), Keahri Chatul v. Aa/uirarn Mahlo. 

(’32) 19 AIR 1932 Lah 312 (313) : 143 Ind Cas 
257 (DB), Murli Dftar v. Hukam CIkduI. 

(’71) 7 Bong L R 275 (304): 16 Suth W R 
(O C) 3 (DB), Tluikar Das v. Futleh Mull. 

(’01) 6 Cal WN 313 (320), Bhuputram v. Flari 
Prio Coach. 

[But see (’84) 1884 All W N 3 (3) (DB), BaU 
mukand Lai v. Collector of Jaunpur.] 

3. (’16) 3 AIR 1916 Cal 838 (839): 33 Ind 
Cas 247, Aaaaram v. Kearichand. 

(’94) 18 Bom 670 (680) (DB), OaneaMas Bam- 
narayan v. Loi'.hminarayun. 

4. (’36) 23 AIR 1936 All 396 (397) ; 68 All 
868: 162 Ind Cas 894 (DB), Firm Matigal 
Sen Deopraaad v. Qaneahi Lai. 

5. (’16) 3 AIR 1916 Cal 888 (889) : 33 Ind 
Ca.s 250 (DB), Keshari Chand v. Aaharam 
Mahalo. 

(’16) 3 AIR 1916 Oal 838 (839): 33 Ind Cas 
247, Aaaaram v. Kearichand. 

Also see S. 2 (5) Note 6. 

Section 2 (2) and (3) — Note 10 

1. (’80) 4 Bom 333 (340), Jadowji Qopal v. 
Jetha Sltamji. 

2. (’80) 4 Bom 333 (340), Jadowji Qopal v. 
Jetha Shamji. 
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DEFmiTIONS 


11. “Any other document” entitling a person to payment of money.— The 

words ‘-Inll of exchange” include, for the purpose of the Stamp Act, not only bills of 

exchange as derincd b.\- the Negotiable Instruments Act and hundis, but also “any 

other document entitling or purporting to entitle any person, whether named therein 

or ^ot, to payment i^y any other ])erson ot, or to draw upon any other person for, 
any sum ot money,” 


It will be seen that in their literal sense, the words “anyother document. . . 
are very wide and caj>able of including any and every imaginal.ie document under 
which one person is entitled to receive a sum of m^ne^' from another. Such a literal 
construction will lead to alisurd results as it will include w ithin the definition of a 
bill ot exchange all sorts ol documents which it will be ridiculous to suppose were 
ever intended to lie regarded as bills of e.xchangc even for jnii-poses of the Stami) Law. 
ihus, jiroimssory notes, mortgage bonds, policies of insurance, security imruls, etc., 
would all become “bills oi exchange” as being documents entitling a person to pay- 
ment of money by another. »Sucli a literal construction has, tliereforc, to be avoided, 
1 the woids 01 the section are capable of a more reasonable interpretation. 

■n connection, it may be noted that the corresponding provisions of the 

English htamp Acts, namely, S. 48 of the Act of 1870 and S. 32 of the Act of 1891 

contain identical words. It is the iiractice in England not to take these w'ords 
literally but subject to liiuitatiou. ' 


xr v. Calvert^^^ in construing the English Stamp Act, 1870, JesseJ, 

M. K., ohseryed that he would rather not say w hat the exact meaning of S. 48 was, 
hut he thought it could never have been intended to include every document coming 
literally within the meaning of the words used. If that were not so, almost every 
kind ot written document would be included <vs a bill of exchange and great injustice 
and confusion would arise, as it could not be stamped subsequently and would be 
altogether void. Heading the definition of a “bill of exchange” given in the Act, 
any covenant sucli as a covenant to pay rent which was a document entitling a per- 
son to payment by some person, w as certainly w ithin the first sub-section. ” In his 
Lord.slii]>’s ojiinion it was quite plain therefore tliat tlie draftsman must have in- 
tended that tlie w'ords should be read wdth some limitations. 


The question is, subject to what limitations are the general words in this section 
to be taken? There does not seem to be any authoritative formulation of such 
limitation. But it is conceived that the w'ell-known principle of ejuadem generis 
should be applied to the construction of the words “any other document” in this 
sub-section. Hence, these words will only apply to documents which are analogous 
in their nature to bills of exchange and hundis. 


It is necessary, therefore, to consider here what is the distinctive nature of bills 
of exchange and hundis. 

A bill of exchanp is one of the negotiable instruments dealt with by the Nego- 
tiable Instruments Act. The Act deals with two other kinds of negotiable instru- 
ments, namely, promissory notes and cheques. 


Section 2 (2) and (3 ) — Note 11 

1. (’28) 15 AIR 1928 Cal 666 (567) : 56 Cal 

233 : lis Incl Cas 1 <7 (SB), Itx the matter of 
Stomp Act. ( It lias beon hold in cases in 
England that the language (of the English 
Stamp Act) cannot be taken literally be^ 
caxxse the language is so wide that it might 


include all sorts of instruments which are not 
for any purpose capable of being called or 
elided as bills of exchange. It has beon 
pointed out that a mortgage or a lease may 
bo a dorumexit entitling a person to payment 
hy another person of a sum of money.” ) 

la. (1879) 27 WR (Eng.) 301 (301). 
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A cheque is only a form of biU of exchange. So, in the main, there are only 
two types of instruments treated as negotiable instruments under the Negotiable 
Xustrumeiits Act, the bill of exchange and the promissory note. 

A comparison between the definition of a promissory" note and that of a bill of 

exchange given in Ss. 4 and 5 respectively of the Negotiable Instruments Act shows 

that the two dehmtions are couched in similar language except for one important 

point. I his point is that while a promissory note is defined as an undertaking to 

pay money a bill of exchange is defined as an order to pay money. Tliis diherence 

pves the clue to what may be regarded as the crucial point, the distinctive characteris- 
tic 01 a bill oi exchange. 

A bill of exchange, then, is an order to pay money and not an undertaking to 
pay money.i'' In other words, the dia«er of bill of exchange does not thereby ipso 
Jacto impose on himself any obligation to pay money. He only holds out that the 
person indicated as drawee will pay the money vhen it is due. The drawer’s obli- 
gation arises only if the drawee refuses to accei^t the bUl or fails to pay it at 
maturity. ^ 

Ihe legal position is the same even when the drawer and dra\vee of a bill o 

exchange are the same. In such a case, under S. 17, Negotiable Imstruments Act 

^e payee is entitled, at his option, to treat the instrument as a promissory note 

^ut except for such a contingency there is no initial obligation on the part of the 
drawer to pay the money. ^ 

, . is no initial obligation on the drawee to pay the amount of the 

Dill. Jriis obligation arises only on acceptance. 


A bill of ej^hange, therefore, in effect is a document w hich A gives to B on the 

buTtlTaTif n applying to the proper quarters 

but that If ho should not .succeed m so getting paid. A hiimelf will make good the 

amount. The document by itself does not give rise to any obligation in favour of 
The theory on which a bill of exchange is ba.sed is that the drawee has in his 

SioToTtVe 


Where the instrument is not drawn on the footing of there existing such a rela- 

tionstup between the drawer and the drawee, there can be no bill of exchange. For 

m such a case, there can be no order— there can only be a request, which is not what is 

required for a bill of exchange. In such a case, there can be no bill of exchange 

either as defined under the Negotiable Instruments Act nor under the extended de- 

^tion in sub-s. (2). This is the principle on which the decisions considered in 

JNote 14 which make a distinction between an assignment of a debt and a bill of 
exchange proceed. 


A huvdi IS virtually only a bill of exchange in an oriental script which may have 
some special incidents under local usuage. ^ It does not differ from a bill of exchange 
in Its essential character as an order for the payment of money. 


16. See (’34) 21 AIR 1934 PohK 1 (1): 146 
^(1 Ooa 662 (DU), Hafiz Utnardaros v. Akbar 
Kiusn. (A bilateral document like a pro- 
miBsory note cannot be a bill of exchange.) 

2. (1878) 3 Q B D 686 (691, 692) : 48 L J Q 
B 260 ; 39 h T 325 : 26 W R (Eng) 804, 


Back V. Robson. (Per Cockburn, 0. J. — 
Approving Brire v. Bannister, (1878) 3 Q B D 
569 and dissenting from Ex parte Shellard 
(1873) 17 Eq. 109.) 

3. (’34) 21 AIR 1934 Posh 1 (2) ; 14.> Ind Caa 

662 (DB), Hafiz Umaradaraz v. Akbar Khan. 


2S4 
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DEFTNmONS 


Any document, in order to be considered analogous to a bill of exchange or 
hundi, so as to come within the extended definition under sub-s. (2) must, therefore, 
possess the essential characteristic of a bill of exchange above discussed. That is, 
it must be in effect in the nature of an order or direction for the payment of money. 

The view that is set out here is supported by Buck v. Robson and Fisher v. 
Calvert^*^ discussed in Note 14. Those decisions clearly proceed on the assumption 
that even for purposes of the Stamp Act (the English Stamp Act is not materially 
different on this point and uses identically w-ide language in defining a bill of ex- 
exchange), a bill of exchange connotes an order for payment. Th\is, a promissory 
note,** a money bond, a mortgage bond and similar documents which are essentially 
undertakings to pay money ^\ill not be bills of exchange even under the extended 
definition of the term. 


But in considering the nature of an instrument it is not necessary that the 
document mu.st contain in words an order for the payment of money. The C^ourt is 
entitled to consider the purpose for wliich the document is issued.^ Thus, although 
a document may be in the form of a receipt, it may be regarded as a bill of exchange 
if the imderstanding between the i)arties is that the holder of the document is to be 
entitled to receive payment of a certain sum of money by presenting the document.® 
The words of the definition arc significant in this res])ect. They are “entitling or 
purporting to entitle.” So, the question for the Court is whether the document 
entitles the holder to pajunent, apart from the words used. 


It is also not necessary" that in order to be considered a document entitling a 
person to i)aj'ment, the document must itself be one on wliich an action can be 
founded.'^ 

But it is conceived that the document must entitle a person to a specific sum of 
money and nothing else. Further, the document must be unconditional. 


за. (1790) 100 ER 87G (878, 879) : 4 TR 
28 (82), Mead v. YoJituj. (Grose, J. — A bill 
of exchange is only u transfer of a chose in 
action according to the ciistorn of merchants; 
it is authority to one person to pay to another 
the sum which is duo to the first and it is 
generally dirootod to be paid to the payee or 
his order, tt'hon the person on whom it is 
drn\s'n accepts, ho only engages by the terms 
of his acceptance to pay the contents of the 
bill to the person named in it, or to his order.) 

зб. (1878) 3 Q B D 686 (691, 692) : 48 L J Q 
B 260 : 39 L T 325 : 20 W R (Eng) 804. 

8c. (1879) 27 \VR (Eng) 301 (301). 

4 . (’34) 21 AIR 1934 Pesh 1(1); 145 Ind 

Cos 662 (DB), Hafiz Umardaraz v. Akbar 
Khan. 

\Se^ however (’30) 17 AIR 1930 Cal 697 (699) ; 
57 Cal 695 : 129 Ind Cos 305 (DB), Jogeah 
Chandra v. Aid. Ibrahim. (In tho peculiar 
circumstances of this case a document worded 
like a promissory note but designated a 
hundi and bearing words of “acceptance” 
signed by certain persons was held to be 
a promissory note — -Lloyd v. John Edward 
Oliver, (1852) 18 Q B 471 : 21 L J Q B 
307 followed.)) 

6. (1927) 2 KB 465 (474) : 137 L T 817 : 43 

TLR 754: 96 DJKB 1006, Midland Bank 


Ltd. V. Inland Bcv. Cemmrs. (The iri>trument 
must in itaelj l.e one entitling a person to 
pajTTient by another. If there is another 
advantage which accrues to the holder of a 
document by virtue of another arrangement 
dehors tho docaiment the effect of tliat arrange- 
ment cannot be imputed to that document so 
as to attract to it any duty to which a docu- 
ment embodying such an arrangement would 
be liable. But in considering what the docu- 
ment itself does, one need not look at tho 
mere words in the document in the abstract 
apart from the function of the document as 
intended and understood by the parties who 
employ it.) 

(1894) 2 Q B 142 (146, 147) : 70 L T 667 : 42 
WR (Eng) 642, Rothschild <f? v. Inland 

Rev. Commissioners. 

6. (1927) 2 KB 465 (474) : 137 L T 817 : 43 
TLR 754 : 96 L J K B 1006, Midland Bank 
Ltd. V. Inland Revenue Commissioners. 

[But see (’ll) 13 Ind Gas 330 (330) (FB) (Lah)» 
In re Stamp Act. (Submitted not correct. )3 

7. (1927) 2 K B 465 (475) : 137 L T 817 : 43 
TLR 754;96LJKB 1006, Midland Bank 

Ltd. V. Inlarui Rev. Commrs. (Committee 
of London Clearing Bankers v. Commissioners 
of Inland Revenue, (1896) 1 QB 542: 65 
L J Q B 372 followed.) 
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Thus, it would appear that the effect of the extended definition under sub-s. 
(2) is only to include within the expression “bill of exchange” documents m hich may 
be described as informal bills of exchange, that is to say, documents >\hich substan- 
tially have the effect of bills of exchange and are used like bills of exchange but 
which, for lack of express words of order or demand for i)ayment or other formality 
are not bills of exchange in the strict sense under the JSegotiable Instruments Act. 

Sub-section (3) has not the effect of enlarging the definition given in sub-s. (2). 
See Note 21. 

It has been suggested with reference to the corresponding i)rovision in the Eng- 
lish Stamp Act ot 1870, namely, S. 48, that it will not apply to documents otherw ise 
specifically provided for by the Act.7» Such a construction may be adopted even 
with reference to this section. But the construction does not give any positive clue 
to the understanding of the section. Besides, it is open to the criticism that it reads 
into the section words which are not there. 

The decisions as to the applicability of the extended definition to particular docu- 
ments will be found to fairly fall within the principles discussed above. Thus, the 
instruments in the following cases have been held to be “bills of exchange,” under 
the extended definition : 

A. Interest coupons. 

In Rothschild and Sons v. Commissioners of Inland Revenue^ the Hungarian 
Government had issued certain bonds, in regard to certain loan transactions. Along 
with each bond were issued coupons for the payment of interest. These coupons 
were payable to bearer at the various places therein specified. It was held that the 
coupons were bills of exchange. It was pointed out in this decision, in considering 
the effect of a document, the Court need not confine itself to the words actually 
xzsed in the document but may go behind it and consider the purpose for which the 
document has been issued, so that actual words of an order ormandatc to i>ay are not 
indispensable. Hence, Ihotigh the interest coupons merely stated that interest 
would be paid at a certain time and place and were not bills of exchange within the 
legal definition of that phrase, nevertheless they came within the more general langu- 
age of the Stamp Act. 

B. Order on bank to transfer sum from one account to another. 

In Committee of London Clearing Bankers v. Commissioners of Inland Revenue^ 
it was held that an order to a bank to transfer a sum of money from the customer’s 
account to the account of another customer of the bank was a bill of exchange. 
Such a document entitles a person to “draw on” the bank. 

C. Receipts. 

In Midland Bank v. Inland Revenue Commissioners^^ a bank issued to its custom- 
ers receipt-forms to be used by them and agreed with the customers that it would 
pay any one presenting such a receipt form duly signed by the customer the sum 
mentioned therein. (The -sum was not to exceed £2.) It was held that when a 
customer filled in the amount and signed and gave a person such a document it 
became a bill of exchange. 

7a. (1883) 14 L R Ir 140, Adams v. Morgan. According to K.ay L. J. tho'docuinont entitled 

8. (1894) 2 Q B 142 (140, 147) : 70 L T 667 ; person to payment rather than to draw upon 

42 W R (Eng) 542. the bank : Affirming Committee of London 

9. (1896) 65 LJQB 372 (376) : (1896) 1 'Clearing Bankers v. Commissioners of Inland 

QB 642:74 LT 209 :44 VV R (Eng) 516. Revenue, (1896) 1 QBD 222.) 

(It was hold in this case that the document 10. (1927) 2 KB 465 (474) : 96 L J K B 

was u bill of oxchongo payable on demand-^ 1008: 137 LT 817: 43 TLR 754. 
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There is, however, a contrary decision by the Punjab Chief Court on this point. 

It was held in that case that whatever may be the pri\'ate understanding between 
the banker and customer, the Coui-t must be guided by v hat is stated in the docu- 
ment. It is submitted that the decision is not correct. It fails to take account of 
the extended dehnition in this sub-section. The decision in Midland Bank's case 
was not referred to. 


D. Demand drafts. 

Demand dr afts dra^m by one branch of a bank on another branch of the same 
bank and made payable to a third irarty are hills of exchange. 

Instruments 7iot bills of exchange. — These have already b een instanced above, 
in the cour se of discussion. 


It was held in the case noted below that orders upon tenants to hold them- 
selves responsible to a particular person to whom a release has been made by their 
landlord were not documents \\ hich the law required to be stamped. It is clear that 
such a document will not be a bill of exchange either under the Negotiable Instru- 
ments Act or under the extended definition under this sub-section. The reason is 
that such an order is not a direction for the payment of any sum of money to any one, 
much less of any specific sum of money. 


12. Order for payment of money. — As seen in Note 11, an order for the payment 
of money is the essence of a bill of exchange whether under the Negotiable Instru- 
ments Act or under the extended definition in sub-s. (2). It is true that the ex- 
tended definition does not require, an express order for money. It is enough if in 
the circumstances of the case, the document is intended to operate as such.^ But the 
fundamental notion is that of an order, that is to say^, a demand and not a request.^ 
But once it is clear that only a demand is meant — this can be seen from the relation 
in which the parties stand to each other and other circumstances — it is not material 
how exactly the document is worded. Thus, a draft in these terms “A will much 
oblige B by paying to C or order £2 on his account*’ was held to be a bill of exchange.® 

The word “pay” itself need not be used. ‘ Credit” so-and-so, or any like term 
may be equally effective.'* See also illustrations in Note 11. 


10a.(’12) 13 lad Cos 330 (330) (F13) (Lah), 
l7i re Stamp Act. (Such receipt is not a 
cheque as it is not a bill of exchange.) 

11. (’28) 15 AIR 1928 Cal 566 (568) . 56 Cal 
233 : 115Ind Cas 177 (SB), In the matter of 
Stamp Act. 

Also see Art. 13 Note 3. 

[See however (1850) 137 E R 1015 (1017) : 19 
L J C P 305 : 15 L T (os) 91, Allen v. Sea, 
Fire aixd lAfe Assurance Co. (Order by com- 
pany to its cashier to credit a certain person’s 
account with a certain sum of money was 
hold to bo a promissory note.) 

(1841) 133 ER 1271 (1273) : 11 LJOP 21. 
Miller v. Thomson. (An instrument in the 
form of a bill of exchange, drawn upon a 
joint stock bank by the manager of one of its 
branch banks, by order of the directors, is a 
promissory note.)] 

12. (’76) 26 Suth W R 80 (80) (DB), Bukshee 
Kunneelall v. Maharanee Thakoomath Sai. . 

Section 2 (2) & (3 ) — ^Notk 12 

1. (1894) 2 QB 142 {14S);70LT 667: 42 

W R (Eng) 642, Bothachild and Sons v. 


Commrs. of Inland Revenue. (Mandote 
directed by one man to another not nocei-'sary.) 
[5ee (’30) 17 AIR 1930 Cal 607 (699): 57 
Cal 695 : 129 Ind Caw 305 (DB), Jogesh- 
cltandra v. Md. Ibrahim. (Docunxent worded, 
like a promissory note but designated a 
hundi WAis, in the circumstances of tho case 
(certain persons having signed as “accep- 
tors”) held to bo a bill of exchange — Lloyd 
V. John Edward Oliver, (1852) 18 Q B 471 : 
21 L* J Q B 307 followed.)] 

2. (1828) 31 R R 726 (727) : 173 E R 1120, 
Little V, Slack/ord. ( A paper in those words, 
“Mr. L., please let the boAxrer have £7 and 
place it to my'*“account, and you will oblige 
your humble servant R.S.” wtis held not 
to bo a bill of exchange— l«ord Tenderden 
O. J. “The paper does not purport to be a 
demand made by a party having a right to 
call on the other to pay. The fair meaning 
is ‘you will oblige me by doing it.**') 

3. (1794) 5 RR 723 (724) ; 170 ER 301, 
Ruffv. Webb. 

4. Halsbury, Laws of England, Vol. 2, page 
469, para. 792. 
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13. Order for payment out of a particular fund. — As will be seen in Note 14, 
an order to pay out of a particular debt owed by the person ordered to the person 
ordering will not in the absence of a special kind of relationship betwen the parties, 
be a bill of exchange. 


But an order for pajTnent out of a particular fund which may or may not be 
available will be a “bill of exchange payable on demand,” by virtue of the special 
provision contained in sub-section (3). 


14. Order for payment and assignment of debt — Distinction. — Whether for the 
purposes of the Negotiable Instruments Act or under the extended definition under 
sub-s. (2), a bill of exchange is in its essence, a direction, whether express or implied 
in the circumstances of the case, for payment of money. This presupposes the 
existence of funds in the hands of the person directed which he is bound to dispose of 
according to the directions of the person entitled to the funds. 

It must be noted that it is not in every case where A owes money to B that A 
is bound to apply the money as B may direct him to do. A’s normal obligation is 
only to repay the money to B. An obligation to pay according to B’s directions can 
only arise by special contract or out of special relations existing between the parties 
as for instance, between a banker and his customer. 

Hence, where A owes money to B and is not under any special obligation of 
the above type, an order or direction by B to A to pay the money or any sum out of 
it to 0 will not be a bill of exchange. Such an order will only amount to an 
assignment of the debt. The above position is, on the whole, supported by the 
case-law on the subject though there are some decisions whh h seem to conflict with 
this view. 

Thus, in Brice v. Bannister'^ a contrac t had been entered into between B and G, 
a ship-builder, und-'r which the latter was to build a vessel for B ; the jjrice to be 
paid by certain instalments corresponding with certain stages in the construction 
of the vessel, the last on its final completion. The last stage having been entered 
on, G delivered to his creditor a letter addressed to B in tliese terms : “I do hereby 

order, authorize, and request you to pay to Mr the sum of £100 out of moneys 

due or to become due from you to me, and his receipt for the same shall be a good 
discharge.” It was held by Cotton and Bramwell, L.JJ., Brett, L. J., dissenting, 
that by the effect of the letter, an assignment of the debt was made to the creditor 
which could not be affected by payments afterwards made to the assignor by the 
debtor. A similar view was expressed in the cases mentioned below. ^ 


In Ex Parte Shellard,^ however, such a document was held to be an order for 
the payment of money and consequently a bill of exchange. In that case, A and K, 


Section 2 (2) & (3 ) — ^Note 14 

1. (1878) 3 QBD 669 (576, 577): 47 LJQ 
B 722 : 38 L T 739 : 26 VV R (Eng) 670. 

2. (1854) 104 RR 141 (143): 23 LT (OS) 
181:43 ER 893:23 I.. J Ch 660:2 W R 
(Eng) 500, Diplock v. Hammond. (A writ- 
ten outhority eignod by a creditor directed 
to liiH debtor and delivered to AB in tJiis 
form; “ I hereby authorize you to pay AB 
the Bum of £365, being the amount of my 
contract at the new work house, ho having 
advanced me that sum is ft good assign- 
ment if stamped as sucli without being stamp- 
ed as an order for payment.) 


(1832) 131 ER 655 (650): 2 LJCP21, 
Crowfoot V. Oarney. (S was indebted to I 
and O was indol>ted to S (for work dono by S 
for O). S requested O to pay whatever 
might be due from G to S. Q promised I 
to do so os soon as the amount was osc^jrtained. 
After the amount had been a-scortained, S 
became bankrupt. It was hold that notwith- 
standing the bankruptcy of S, I might sue 
Q for tho amount of lus debt to /. Tliese 
circumstances amounted to an equitable 
assignment of tho debt due from G to S.) 

3. (1873) 17 Eq 109 (112): 29 LT 621:22 

W R (Eng) 162. 
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who were caiTyulg on some erection work for B company addressed the company as 
ioUoHs. We shall be obliged by your pajung J the sum of £200 out of money pay- 
able to us on the completion of our contract and his receipt shall be a discharge of 

TT% "“'le'-mentioned cascs=- arising under the Stamp Act, 
1815 (oo Geo. Ill, C. 184) expressing a similar A'iew. 

position was considered in a later decision in Buck v. Robson* In that 

letter 'J-’ addressed a 

Slim of £40 now due 

that may ^^ereafter become due in respect of tlie steam launch which I am build- 

wfs i.nalr ^?r I ^ f '''' payment of money, as J 

was howXoT) ^ « money in his hands, as directed. The letter 

observed ^ ^ operate as an assignment of debt. In that case Cockburn, C. J., 


acceptation of the term an order for the pajTnent of money pre- 

the hands of the party to horn the ordir is 
nf fU terms of applying such moneys as directed by the order 

entitled to them. No such obligation arises out of the ordinary 

lio 1 ^ piirchaser buys goods of a manufacturer or a tradesman, 

lie undertakes to pay the price to the seller, not to a third party, ho is a strant^er 

contract, nor will the mere order or direction of the seller to pay to a 

r obligation upon him; it is only when and because 

1 seller to the price has been transfened to the third party by an 

ehectual assignment that the assignee becomes entitled as of right to the pay- 

W * ’ ' ^ ourselves decidedly of opinion that an order from a creditor to 

s debtor under an ordinary contract for the price of goods, or for work and 

Dour, or the like, to pay to a third party can confer a right on the latter only 

it operates as an assignment of the debt, we feel ourselves warranted, 

+ 1 ? authority of Brice v. Bayinister*^ in acting on that view, notwithstand- 
ing the decision in Ex parte SheUard.*'*^ 


The view taken in Buck v. Robson*^ was subsequently re-affirmed by Jessel, 


67 EB 1161 (1168); 6 Hare 261 
• J V. Middleton. (An order 

signed by A addressed to his bankers direct- 
ing them to pay to D out of tlio balance duo 
to him on the final arrangement of liis ac- 
count, a certain sum, hold was in terms a 
direction to pay a .sum out of a precarious 
fund.) 

(1817) 106 E R 14 (16) : 1 B and Aid 36 (39). 
Firbonk v. Bell, (i? directed O to p*iy out 
of the proceeds of his goods then unsold, in 
G*8 hands, a certain sum of money to D, which 
C con.sontod to do, by letter to D — Held that 
these letters did not amount to an agreement 
between B and C but the order amounted 
to an order for the payment of money out of 
a fund, which might or might not bo available 
vdthin the meaning of 65 Geo. Ill, C. 184 
Sch. Part I.) 

(1817) 106 EB 1196 (1197): 6 M and S 144 
(146), Emhj V. ColHt\s. {L being indebted to 
P and about to sell his property by auction 
gave an order in \\Titing signed by him and 
addressed to D (auctioneer), to pay to P out 
of the produce of the sale of his goods* and 


furniture. £200 and interest, from 23rd Juno 
last, duo to P, and also £110 due to P for 
goods sold, for which several sums the receipt 
of P wa.s to bo D's discharge. It was hold 
this was an order for the payment of money 
out of a particular fuiul.) 

(1820) 129 E B 887 (890) : 2 Br «& B 78, Butts 
V. .8aon»i. (PajTnont out of particular fund— 
Go. directed S and Co. by letter: 

*t you "'ih Pftv to H. O. and Son. 

or their order, out of the first proceeds that 
ocamo duo of our stock of gunpowder now 
m your hands, £600 and olirge the same to 
our account ” the letter was hold to bo an 
order for the payment of money out of a 
fut^ fluid and not an groement — P»>6fjnib 
V. Be//, (1817) 106 E B 14 foUowed.) 

\ ®®2) :48 LJQ 

B 2o0 : 39 L T 325 : 26 W R (Eng) 804. 

P : -*7 E J Q 

B <22:38 LT 739:26 WR (Eng) 670. 

^7 Eq 109 (112) : 29 L T 621 : 22 
'' R (Eng) 152 : 43 L J Bey 3. 

G®78) 3 Q B D 686 (691) ; 48 L J Q B 250 : 
39 L T 325 : 26 W R (Eng) 804. 
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M. R., in Fisher v. Calvert^ in which it was held that a letter written by the legatee 
under a will to the trustees under the will to pay a certain sum to a particular person 
was not a bill of exchange for the purpose of the Stamp Act of 18 /O but was only an 
equitable assignment of a part of the legacy. 

The decision in Ex Parte Shellard was, it has already been seen, expressly dis- 
sented from in Buck v. Hobson. But in a still later decision, the opinion was ex- 
pressed that Ex parte Shellard had been rightly decided and was distinguishable Irom 
Buck V. Hobson. But the observation was only an obiter dictum. 

M regards the other English decisions cited above as holding that in such a 
case there is an order for payment so as to constitute a bill of exchange, they seem to 
be explicable on the ground that they refer to orders for payment out of “a particular 
fund which may or may not be available” which, as under sub-s.(3), had been ex- 
pressly included as ”biUs of exchange payable on demand” under the Stamp Act of 
1815 under w'hich the cases were decided.® 

Hence, it seems to be fairly well settled under the English law that whatever 
amounts to an assignment of a debt or part of a debt is to be stamped as such and 

not as a bill of exchange. 

The view expressed in Buck v. Hobson has been followed in India, in the under- 
mentioned case.’ In that case, D authorised P, lus creditor, to receive on his btduall 
a sura of money due to him by A, lor the supply of fodder. The letter authoiismg 
P ran as follows; ‘T, I), beg to apply that I have completely fulfilled the agreement 
to supply fodder and that the sura due to me on account should be made over on my 
behalf to P. Ho will sign on my behalf.” It was held that the letter was not a 
bill of exchange but operated as an assignment of debt and must be stamped as a 
conveyance. {See also undermentioned cases.® 


In this comiection. it must be noted that sub-s. (3) includes as “bills of exchange 
payable on demand” certain documents which camiot be supposed to be based on 
the assumption that the person who is asked to ]>ay money to another is under an 
obligation to comply with the request — for instance, a letter of request (cl. (c)). 
This must be understood on the footing that sub-s. (3) does not enlarge the definition 


5. (1879) 27 WB (Eng) 301 (301). 

6a. (1878) 48 L J Bey 46 (47) ; 39 LT 259» 

JCx parte Rowell ; Re Whitting. (A obtained 
an advance from hifi bankers and gave them 
a letter addressed to his tenants directing 
the tenants, when tlieir rent became payable, 
to pay £200 to tho bunkers. A was adjtidi- 
cated insolvent boforo tho rent l>ecame payable 
— Held tlio letter iJiti not bind tho trustee in 
bankruptcy of A and w'as not an assignment.) 

6. iSee (1883) 14 L R Ir 140. Adams v. Morgan. 
(This is tho explanation given in this 
COSO.) 

7. (’03) 27 Bom 160 (152, 153) : 4 Bom LR 
951 (SB), Nandubai v. Oall. (It was a trans- 
fer of property by D to his creditor P in 
consideration of the debt due to the latter 
tmd must bo stamped a.s a conveyance.) 

8. (’80) 4 Bom 333 (343), Jadowji Oopal v. 
Jetlui Sfnimji d? Co. {L drew upon his firm 
in Bombay a Jokhmi hundi for Rs. 4,000 
in favour of P at N. Tho hundi was “drawn 
against’’ 20 bales of wool shipped at T, and 


it W'as made payable eiglit <laya after tho safe 
arrival of tho ship at Bombay. P obtained 
from L a letter addros.sed to L's Bombay 
firm. After giving tho details of tho hundi, 
tho letter ran : “On tho safe arrival of the 
vessel do you bo good enough to lend tho 
goods and deliver the same to P an<l bo good 
enough to pay any money if payable in 
respect of the hundi to P.”— He/d foUowdng 
lixirn v. Carvalho, (1839) 41 E B 265 that tho 
letter operated as an equitable assignment of 
tho wnol to P on tho safe arrival of tho 
vessel, as a security for tlio payment of 
hundi.) 

(1878) 10 Ch D 615 (621) 27 W R (Eng) 
385 : 40 L T 179, Ex parte Hal ; In re WhUt- 
ing. \a letter by landlord, authoriring his 
bankers and roquostiiig his tenants to pay a 
certain sum to tho bankers, whon their 
(tenants) rent becamo due, without making 
any reference to tlie consideration that pass- 
ed for the authority, held not to amount to 
an equitable assignment os the consideration 
for the authority could not bo proved.) 
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hilU nf ’ in sub-s. (2). At the same time, stib-s. (3) includes as 

under^su^s ^T^nlb demand documents which may not l,e bilJs of exchange 

B .’ftSd s .rt" " ‘ >■'" ""0- 

15. Banker’s drafts. — See Note 11 . 

16. Interest coupons. — See Note 11. 

17. Trader’s chits. — In Ratulal Rangildas v. Vrizhhukhan Parabhuram^ de 
cided uiider the Act of 1879 A agreed to lend money to B for payment of his trade 

A rpn of fhe agreement, B gave his creditors \;hits addressed to 

In . b^A io tt^rr :d^a\trit :^:rnten^.eT‘L^"B thaTTe 

bytLBur&thrAT.^:f 

erhanVe^Xn of^^Ss rut^:^nrg:!i: 

mentlLcS^it ‘St^ 

for the payment of money belonging lo'^hf^rme’;. !n 

let X Tf ts/r the scope of the tX used in X l 

Act A oi 1862, as amended bv Act XTVT nf iftA 7 • •^cn. a, 

s:S=iS5HH 

Z oS'ig"™ o'r.” “b”." vSJ’dT i™" '3 

«.»y to £'l'w7.?SiZg; 

tion to the servant may be only part of the actXavme^T Th„ f F ' 

But, if the -a-ritten direction is distinct from the pav-ment it wUl be a bill ef 1. ^ 

tion for payment distinct from the payment itself. ‘ 

19. Barali chittis and Samachari chittis. — Samachari chittis in br^Tw^i, tit- * 
pounces and Barati chittis in Bengal are a form of nZwe nltVl ^^^h- Western 

^s. Not being hundis, they esfaped duty "unlr the 7cTor^S79^^ZTe 


9. (1883) 14 L R Ir 140, Adams v. Morgan. 

Also see Note 21 , y 

Section 2 (2) & (3 ) — Note 17 

1. (’03) 17 Bom esri (685) (F 8). 

Also eee S. 2 (1) Note 2 and S. 2 (7) Note 6. 

Section 2 (2) <fc (3 ) — Note 18 
1. (’69) 1 NWPHCR 143 (144) (DB), 


^■o (1850) 1.87 ER 1015(1017): 

fT*’ it- ^ Assurance Go. 

' A*® case, an order hv a company to its 

Cfwsnier to credit a certain person’s account 
with a certain sum after a certain time was 
held to be a promissory note.) 
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instruments would now constitute bills of exchange under the extended definition 
in sub-s. (2), See Note 11. 


20. Letters of credit. — A letter of credit is an instance of a “bill of exchange 
payable on demand.” See S. 2 (3) (c). Section 2 (3) (c) describes it as “any instru- 
ment by which one person authorizes another to give credit to the person in whose 
favour it is drawn.” 

It was observed by Lord Brougham in Orr <is Barber v. Union Bank of Scotland,^ 
“There is nothing in the mercantile law or the custom of merchants, to distinguish 
letters of credit from any other authority to pay money.*' 

The nature of a letter of credit was concisely explained by Story in a well-known 
passage of his commentaries on the Law of Bills of Exchange.^ That passage runs as 
follows : “In respect of letters of credit, which are in common use in our commerce 
with foreign countries, it may be stated that a letter of credit (sometimes called a 
bill of credit) is an open letter of request, whereby one person (usually a merchant or 
a banker) request some other person or persons to advance mone 5 's, or give credit 
to a third person, named therein, for a certain amount, and promises that he will 
repay the same to the person advancing the some, or accept Bills diawn upon him- 
self, for the like amount. It is called a general letter of credit, when it is addressed 
to all merchants or other persons in general, requesting such advance to a third 
person ; and it is called a special letter of credit, when it is addressed to a particular 
person by name, requesting him to make such advance to a third person.” 

Letters of credit are to receive a liberal construction and are not to be construed 
with technical nicety.® 


Letters of credit are not negotiable instruments, nor are they transferable.^ 

It will thus be seen that a letter of credit is not a bill of exchange as defined in 
sub-section (2). (See Note 21.) But by virtue of the sj)ecial provision in sub-sec- 
tion (3) it is a “bill of exchange payable on demand” for purposes of this Act. 

21. Bill of exchange payable on demand. — A bill of excliange payable on de- 
mand is one which is expressed to bo so payable^ or in which no time is fixed for 
payment® in which latter case, the bill is regarded under S. 19, Negotiable Instru- 


ments Act, as being payable on demand 
Act, the expressions “at sight” and “on 
“on demand.” 


Section 2(2) & (3) — Note 20 

1. (1854) 149 KR 47 (61) : 24 L T (os) 1. 

2. 4th Ecln., S. 469, p. 673. (Cited in (’24) 
11 AIR 1924 Cul 652 (654) : 51 Cal 43). 

3. (’24) 11 AIR 1924 Cal 552 (554) ; 51 Cal 
43 : 79 Ind Cas 767 (DB), Chandanmxd Beng- 
aney v. National Bank of India. 

4. (1864) 149 R R 47 (54): 24 L T (os) 
1, Orr and Barber v. Union Bank of Scotland. 

Also BOO Davar'fl Law and Practice of Banking, 
3rd Ecln., pago 208. 

Sootiou 2 (2) & (3) — Note 21 

1. (’28) 16 AIR 1928 Cal 666 (668): 66 Cal 

233 : 116 Ind Caa 177 (SB), In the maiier of 


. Under S. 21, Negotiable Instruments 
presentment” in a bill of exchange mean 


Stamp Act. 

2. (’18) 47 Ind Cas 561 (501) (Rang), In re 

M. A. Raiburn and Co. (Order on a firm of 
Chettios diroeding the firm to pay a spoc-ifiod 
Bum of money to a certain person or 
lx)arer is a bill of exchange payable on 
demand.) 

[See also (1876) 1 App Cas 654 (664) : 36 LT 
414:45 LJQB 8.52:24 \VR (Eng) 1049. 
MUn V. Currie. (A draft drawn for the 
amount of bills of excliange, purchased for 
transmission abroad, which amount by the 
usuago of bill brokers is duo on the first foreign 
post day next after the purchase, and which 
draft was dated as of that day, is an order 
for the payment of money on demand and is 
sufficiently stamped with Id. stamp.)] 
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Be.'ndes the ai)ove categories, a bill of exchange payable on demand includes the 
documents enumerated in sub-section (3). 

Thus, a document may ]>e a ‘'biJl of exchange payable on demand” although it 
is not one of the documents mentioned in sub-section (3). Because, S. 2 (2) is general 
and includes both types ot bills of exchange, those that are i>ayable on demand and 
those that are not. feub-section (3) merely explains the expression *’bills of exchange 
paj-able on demand” as including certain deeds. ^ Its object is not to exclude any 
document which otherwise would bo a bill of exchange payable on demand. Thus, an 
order in writing to a bank by a customer of the bank to transfer a sum of money 
from the account of the customer to the account of another customer of the same 
bank was held to be a bill of exchange paj'able on demand althoitgh such a document 

was not covered by the provisions in the English Stamp Act of 1891 which corres- 
ponded to sub-section {3}.^ 

At the same time, a document may be a “bill ot exchange payable on demand” 

sub-section (3) although it may not lulfil the requirements of a 
bill of exchange as defined by sub-section (2).^ 

Thus, a letter of credit or an order for the payment of money out of a particular 
fund which may or may not be available or . upon the happening of a contingency 
which may or may not happen is a "bill of exchange payable on demand.” But 
such a document is not a bill of exchange even under the extended definition in sub- 
section (2) as a bill of exchange must essentially be a document unconditionally en- 
titling a person to payment of money by another on the footing that the latter is 

bound to apply the money in iiis hands according to the directions of the person 
issuing the document. (Se Note II.) 

Sub-section (3) caimot be regarded as extending still further, the already w ide 
and comprehensive definition of a bill of exchange under sub-section (2). Sub- 
section (2) must be construed independently of sub-section (3), and must not be cons- 
trued as necessarily including Avithin the definition of bill of exchange the docu- 
ments mentioned in sub-section (3). Sub-section (3) must be merely treated as adding 
fo the category of ‘bills of exchange payable on demand" certain documents wlxich 
might not otherwise have fallen under such category.® 

The distinction drawn between bills of exchange payable on demand and bills 
of exchange^ not so payable, is material for purposes of stamp duty. Prior to 1st 
of July 1927, the mstruments falling under the first class Avere liable under Sch. 1 
^t. 13 (a) to stamp duty of one anna. After that date, such instruments are exempt 
from any stamp duty. Those included in the second class are chargeagle with ad 
valorem stamp duty under Sch. I Art. 13. (See Notes on Sch. I Art. 13.) 

Bill of exchange payable to bearer on^demand. 

Under S. 31 of the Reserve Bank of India Act, II of 1934, a jirivate person is 
prohibited from draAving or accepting any bill of exchange including a hundi payable 
to bearer on demand. But under the same section, cheques or drafts including hundis, 
payable to bearer on demand, may be draAAm on a person's account with a banker, 

Q B 542 : 74 L T 209 : 44 \V R (Eng) 516, 
London Clearing Bankers v. Commissioners of 
Inland Revenue. (Cose under S. 32, English 
Stamp Act, 1S91. Avhich is analogous,) 

5. (1863) 14 L "R Ir 140, Adam.i v. Morgan. 
Also see Note 14. 

6. (1883) 14 L R Ir 140, Adams v. Morgan. 


8. See (1896) 65 LJQB 372 (377) : (1896) 
1 Q B 542 : 74 L T 209 : 44 W R (Eiig) 516. 
London Clearing liatikers v. Commissioners of 
Inland Revenue. (C»vse under English 
Stamp Act, 1891, S. 32 which is analogous 1 
Also See Note 4. 

4. (1896) 06 L J Q B 372 (377, 378) : (1896) 1 
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shroff or agent.’ This Act repeals the Paper Currency Act, 1882, which also con- 
tained a si mil ar prohibition. 

22. Payability on demand — Admissibility of external evidence as to. — In 
determining the question whether a particular bill is payable on demand or not, 
the Court should only look at the instrument as it stands. It is not permissible to 
import any extraneous evidence to interpret an instrument.^ In the undermention- 
ed case^ decided before the abolition of duty on bills of exchange pa 3 able on de- 
mand in 1927, the instrument in question purported to be a hundi for Ks. i,OUU pay- 
able at sight, and stamped with one anna as required under the then existhig law. 
In the course of evidence it appeared that there was a practice in the district for bor- 
rowers of money to give the lenders a document in this form in order to evade higher 
stamp duty. It was held by the High Court of Bombay that the instrument as it 
stood was duly stamped. 

See also Notes on S. 3. 

23. Stamp duty on bills of exchange. — See Note 21 and Sch. I .\rt. 13. 

24. Alteration of bill or note. — Seo Notes on S. 14. 


*(4) “bill of lading” includes a “through bill of lading,” but does not include a 
“Bill of lading.” mate’s receipt: 


Synopsis. 


1. “Bill of lading.” 

2. “Through bill of lading.” 

3. “Mate’s receipt.” 

4. Charter party. Seo Sch. I, Art. 20. 

5. Stamp duty. See Sch. 1, Art. 14. 


1. “Bill of lading.” — A bill of lading was defined in the General Stamp Act 
(xviii of 1809), S. 3 (4), as follows : 

“ ‘Bill of lading* includes every instrument signed by the owner of a ship or 
his agent, a< knowledging the receijjt of gocds therein described and under- 
taking to deliver them at a port and to a person therein mentioned or 
indicated.” 

This definition w^as retained in the Stamp Act of 1879 (I of 1879) with only some 
verbal changes: the words “ship,” “them” and “port” were replaced hy the words 
“vessel” “the same” and “place.” The present Act has omitted the definition 
and only mentions that a bill of lading includes a “through bill of lading” but does 
not include a mate’s receipt. 


Under the English Law, a bill of lading means a document signed by the ship- 
owner, or by the master, or any other agent of the shipowner which states that 

*[1870— S. 3 (3) ; 1869— S. 3 (4).] 


7. Soctiun 31 of the Reserve Baalc of India 
Act, 1934, runs as follows : 

”31. No person in British India other than 
the Bank or, as oxpre.ssly authorised by tliis 
Act, the Central Government sliall draw, accept, 
make or issue any bill of exchange, hundi, 
promissory note or engagement for the pay- 
ment of money payable to bearer on demand, 
or borrow, owe or take up any sum or sums of 
money on tho bills, hundis or notes payable to 
bearer on demand of any such person : 


Provided that cheques or draft.s, including 
hundis, payable to bearer on demand or otlior- 
wise may bo drawn on a pori;uu’s account with 
a banker, shroff or agent." 

Section 2 (2) & (3); Notk 22— S 2 (4) N 1 

1. (’03) 27 Bom 279 (280) •. 5 Bom LR 28 
(SB), Sakfuiram Shankar v. Ramchandra 
Babu. 

2. (’03) 27 Bom 279 (280) : 6 Bom L R 28 
(SB), Sakharam Shankar v. Ramchandra Babu. 
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certain specified goods have been shipped upon a particular ship, and which pur- 
ports to set out the terms on v hich the goods have been delivered to and received 
by the ship.i This definition has been adopted in India in the undermentioned 
case-^ which was decided mider the present Act. 

A bill of lading is, in the first instance, an acknowlzdgment of the receipt of the 
goods specified therein. ^ It is also a sjunbol of the right to property in the goods 
specified theirin. 4 Its possession is equivalent to the possession of the goods 
theniselves and its transfer being a sjunbolical delivery of the goods has the same 
enect as an actual delivery in the same circumstances.® 


n + 1 ^ of jading is usually drawn in a set of three. One copy is meant for use 
. y ® Captain of the vessel, another is transmitted to the consignee and the third 
im^e^!^t iX consignor.® Each of the three parts are required to be stamped 


It has-been held in the undermentioned case’ that bills of lading need not neces- 
sarily relate to carriage of goods by a sea-going vessel ; they may be in respect of 
inland navigation also, and are therefore chargeable under Sch. I, Art. 14. The 
^ chargeable in respect of such documents has, however, been since remitted. 

it>ee Keductions and Remissions made by the Central Government, item No. 130 
in Appendix D.) 


r . Through bill of lading.” — Where goods have to be carried for a portion 

e journey by land upon conveyance belonging to some person other than the 

s ipowner it is the practice for the shipowner or other person with w hom the contract 

o carnage has been made in the first instance to charge an inclusive rate for the 

voyage and the land transit, and to issue a document which is called a through bill 

o a ng. The contract is, in the absence of any statement in the document to the 

ccm raryj to be regarded ..as made solely with the ONvner of the ship or other person 
w'ho issues it. 2 S' tr 


11 * V receipt.” — When the goods are delivered to the ship the shipper is 

usually handed a written acknowledgment of their receipt on behalf of the ship. 
Ihis acknowledgment is called the mate’s receipt. It is prima facie evidence that 
specified therein have been delivered to and received by the ship. Possession 
oi the receipt entitles the holder to receive a bill of lading.^ 

4. Charter party.— See Sch. I, Art. 20. 

5. Stamp duty.— See Sch. I, Art. 14. 


Section 2 (4) — Note 1 

1. Halsbury, Laws of England, Vol. 26, p. 
144. 

(1884) 10 App Cas 74 (105) : 64 L J Q B 166 : 
52 LT 445:33 W R (Eng) 461, Sewell v. 
Burdick. 

2. (’03) 30 Cal 666 (574) (SB), Reference under 
Stamp Act of 1899. 

8. (1786) 1 TR 205 (216) : 99 ER 1063: 

IRR 187, Caldwell v. Ball. 

(1888) 20 QBD 476 (479) : 67 LJQB 379: 
36 W R (Eng) 637 : 68 L T 908, Leduc v. 
Ward. 

4. (1883) 11 QBD 327 (341) : 52 LJQB 

481:49 LT 462:31 WR (Eng) 698, San- 
ders V. Maclean. 


QBD 327 (341): 49 LT 462 : 
31 W R (Eng) 698: 52 L J Q B 481, Sanders 
V* Maclean. 

® 20 : 100 
iL t\ Jo, Lick Barrow v. ]iIason 

7. (’03) 30 Cal 565 (574) (SB), Reference under 

Stamp Act of 3859. 

Also see Art. 14 Note 1. 

Section 2 (4) — Note 2 

J’ England, Vol. 26, p. 149. 

615 (620. 621), Qreeves v. 
West Iruiia and Pacific Steamship Company. 

Section 2 (4) — Note 3 

1. Halsburj’, Laws of England, Vol. 26, pp. 
151, 162. 
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“Bond.” ♦(5) “bond” includes— 

(a) any instrument whereby a person obliges himself to pay money to another, 

on condition that the obligation shall be void if a specified act is per- 
formed, or is not performed, as the case may be ; 

(b) any instrument attested by a witness and not payable to order or bearer, 

whereby a person obliges himself to pay money to another ; and 

(c) any instrument so attested, whereby a person obliges himself to delivere- 

grain or other agricultural produce to another: 


Synopsis. 


1. Legislative changes. 

2. Scope of the deflnition. 

3. Conditional bond — Clause (a). 

4. Conditional bond and agreement with penal 

clause — Distinction as to stamp duty. 

5. Simple money bonds — Clause (b). 

6. “Bond” and “promissory note.” 

7. Bond and acknowledgment of debt. 

8. Promise to pay time-barred debt. 

9. Indemnity note. 

10. Bond — Illustrative cases. 


11. Undertaking to deliver grain or othe 

agricultural produce — Clause (c). 

12. Covenants in deeds of transfer. 

13. Instruments constituting both bond and 

some other documents. 

14. Attested by a witness. 

15. “Person.” 

16. Bond by principal and surety. Soo Not© 

15 and Section 5, Note S). 

17. Date of payment need not be stated. 

18. Valuation for purpose of stamp duty. 


1. Legislative changes. — The early Stamp Acts, namely, Act XXXVI of 1860 
and Act X of 1862 did not contain any definition of the term “bond.” The defini- 
tion of the term occurs for the first time in Act XVllI of 1869, S. 3 (5) and was the 
same as clause (a) in the present definition.^ This definition was held not to be ex- 
haustive,^ though in some decisions, documents not exactly falling within tho 
definition were held not to bo “bonds” for the purpose of the Act.^ 


The subsequent Stamp Act of 1879, section 3 (4), changed the word “includes” 
after the word “bond” into “means” and introduced two more clauses in the defini- 
tion corresponding to clauses (b) and (c) of the present sub-section. 

The definition in the present Act is the same as in the Stamp Act of 1879, except 
for the word “includes” into which the word “means” has again been altered. 


Though there was no definition of the term in the Stamp Act of 1862, the stamp 
duty on various kinds of bonds was provided for by several articles in Sch. A of that 
Act. For example, Art. 12 of Sch. A provided for a “Bond or other obligation for 
the payment either ab^lutely or conditionally of any definite sum of money not 
otherwise charged for or expressly exempted from the payment of stamp duty in 
this schedule.” An instrument which recited that A sold a shop to B for Rs.620 of 
which Rs. 25 were paid to A as earnest money, that A on reoeivmgthe balance of the 
purchase- money would execute the deed of sale and would not retract, and further that 
if A retracted, lie would pay Rs. 50 to B, was held to be a conditional bond liable to 
be stamped under this article.^ 


•[1879— S. 3 (4) ; 1869— S. 3 (5).] 


Section 2 (6) — Note 1 

1. (’82) 4 Mad 137 (140) : 0 Ind Jur 127 (DB), 
Venkata Chinnaya v. V enkataratnayya. 

2. (’82) 8 Cal 634 (536) (DB), Nasibum v. 
i*reo8unker Qhoae. 

3. (’82) 8 Cal 284 (286) : 10 Cal L R 219 (DB), 
Qiabome dj Co. v. Subal Bowri. 


(’82) 4 Mad 137 (140) : 6 Ind Jur 127 (DB)^ 
Venkata Chinnaya v. V enkataramayya. 

4. (’66) 1866 Pun R© (Civ.) No. 4 page 4 (4) 

(DB), Mehtab Singh v. D. B. Canal. 

6. (’68) 6 Bom HCR (AC) 161 (163) (DB), 

SaTnauddin SiUtan v. Ramji BhilM. 


62 [S 2 (5) N 1-2] 


DEFINITIONS 


Article 4 of the above schedule provided for ‘‘agreement to cultivate, manu- 
lacture, produce, provide or deliver any article in consideration of advance made.’^ 
An agreement to supply cotton in consideration of a certain sum of money advanced 
(winch would be a bond under cl. (c) of the present definition) v as held to be an aqree- 
ment only, chargeable under the above Art. 4. and not a bond.^ 

2. Scope of the definition -Under the English law, a bond is an instrument 
under seal usually a deed poll, whereby one person binds himself to another for 
payment of a specihed sum ol money either immediately or at a fixed future date 
ihe i>erson v ho so binds himself is called the obligor and the person to uhom he is 
bound, the obligee ; and the instrument itself is sometimes called an obligation ^ A 
bond IS either a simple or single bond or a double or a conditional bond Where it 
IS merely for the payment ot a certain sum of money w itliout any condition in or 

meTwHl ' r T or single bond. But such instruments are rarely 

mninVutd 1 form now in use is one ao- 

conipamcd hy a condition in the nature of a defeasance, the performance of the con- 
dition being generally secured by a penalty. This form of bond is called a double or 

condhion The e ^rst, the obligation and second, the 

tn ?! condition .specifies the real agreement hety een the jiarties, that is 

to say the money to be paid or the acts or duties to be performed or observed the 
payment performance or the observance of vhich is intended to be secured by the 
bond, and provides that on the pertormance of the condition the bond shall he void.* 

The following are the essential elements of a bond as defined in this sub-section : 
(1) the instrument must he one by which a person obliges himself, i.e., nn- 

the thing to be done must be the payment of money or the delivery of 

grain or other agricultural produce, but the instrument need not be for a 
definite sum of money; 2 a 

a bond to pay money must be of one of two types, namely— 

(a) it must contain a condition of defeasance as described in 
clause (a) or, 

^b^rer ^ witness a7id must not he payable to order or 

(4) deliver grain or other agricultural produce must be attested by 

Garth, C. J., in GisborTie and Co. v. Subbal Benvri^ “the de- 
totion of a bond m S. 5 of the Act (i.e., S. 3 (5) of the Act of 1869, which wa? the 

E^Lnd^” Thus detotion) is precisely what we understand by a bond in 

ISsh iaw. ^ tionds as ordinarily understood under the 

But the definition of “bond” in the Stamp Act as given in the Act of 1879 as 
well as in the present Act is wider and covers both the single KnnH anA a ki 
or the conditional bond of the English law. ^ 

Section 2 (6) — Note 2 

1. Halsbury, Laws of England, Vol. 3, Para 
168. 

2. Halsbury, Laws of England, Vol.’ 3. Paras 
169, 160. 

2a. (’97) 1897 Bom PJ 382 (FB), Adarji 


( 2 ) 


(3) 


Dorabji v. Rajaram Jhurakhcmlal. (Promise 
to pay a certain percentage.) 

® 284 (286) : 10 Cal L Rep 219 

[5c« ofoo (’09) 6 Low Bur Rul 102 (105) : 4 
Bid Cas 293 (FB), Yeo Eng Pwa v. R. Id. A. 
Af. Chettr/ 
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The Legislature has also changed the word “means” in the definition of bond 
in the Act of 1879 into the word “includes” in the present definition. The use of 
the word “includes” serves a double object. It shows that the definition here given 
includes matters that are not bonds under the English law wliich is usually adopted 
for the purpose of determining the meaning of legal expressions in English in the 
absence of any statutory definition.'* It further shows that even this extended 
definition is not exhaustive,® and that the term ma}^ include instruments which are 
not strictly covered by the definition. Thus, in the case noted below® by an ins- 
trument attested by a witness, the executant took upon himself the liability of 
another person in respect of a debt of lls. l''(J0 and agreed to get certain lands mort- 
gaged to the creditor in lieu of that sum, and further that if he failed to do so, lie would 
pay the said sum of Ks. 1009 with interest. It was held that the document 
was a bond with a condition, even though it did not come exactly within the 
definition. 

Similarly, an agreement containing a simple obligation to pay money, may be a 
“bond” though it is not ‘’attested.”? But Art 15 is expressly confined to bonds as 
defined in this sub-section. 

In Wadhawa Mai v. Karim Baksh^ forty maunds of wheat were ad^ anced to 
defendants who agreed in writing to repay the same with interest in kind. The 
question for determination was w hether the instrument was a bond within the mean- 
ing of the Limitation Act, as otherw ise the suit w ould stand dismissed as barred by 
limitation under Ai’t 05 of that Act. It w as held by a Division Bench of the Lahore 
High Court that neither the Stamp Act nor the Limitation Act contained any 
exhaustive and complete definition of the term “bond”; that the enstrument in 
question was clearly a bond within the definition in the Stamp Act and was therefore 
a bond also for the purpose of the Limitation Act on the principle that“t}ie language 
of every enactment must be construed as far as possible in accordance w ith the terms 
of every other statute which it does not expressly modify or repeal.” It will 
be seen that such a bond would fall under cl. (c) ol this sub-section. But it will 
not fall under the definition mS. 2 (3) of the Limitation Act w hich confines the term 
to bonds of the type mentioned in cl (a). Nevertheless it w as held that it was a bond 
for the purpose of the Limitation Act also. (See A. I. R. Commentaries on the 
Limitation Act, 2nd (19‘4;2) Edn., S. 2 (3) Note 1 for the criticism of this case.) 

In deciding whether an instrument does or does not fall within the purview of 
“bond” as defined by this sub-section, the instrument must be considered as a whole 
and it is not permissible to divide it into several parts and look at it piecemeal and 
then to assign each one of such parts to some other article in Sch. 1 of the Act.® 

4. See (’16) 3 AIR 1910 Low Bur 100 (101) : 8 (’41) 28 AIR 1941 All 243 (254) : I L R (1941) 

Low Bur Rul 382 : 33 Ind Cas 920 (DB), All 471 ; 195 Ind Cas 791 (FB), L. H. Siigar 

Collector of liangoon v. Maung Autig Ba. Factory, Pilibhit v. Moii. 

(Whoro the Legislature intended that the [See (’82) 8 Cal 534 (536) (DB), Nasbun v. 

words should cover possibly more than they Preoaunkar Qhose. (Case roiating to S 3 (6) 

would imder the Bnglish Law, the word of Act of 1869 — Definition not exhautivo.)] 

‘includoB* is used in the dofinition.-s in Section 6. (’20) 7 AIR 1920 Lah 481 (482), Nand 

2 instead of the words ‘moans.’) Lai v. Karam Chand. 

6. (’31) 18 AIR 1931 All 392 (393) : 133 Ind 7. (’40) 27 AIR 1940 Nag 240 (240) : 188 Ind 

Cas 167 (FB), In the matter of Raj Balamgir. Cas 638, Ramchandra Dhondbaji v, Jhibal 

(’25) 12 AIR 1925 Lah 415 (415, 416) : 6 Sheoram. 

Lah 276 : 86 Ind Cas 844 (DB), TTodAow^o 8. • (’25) 12 AIR 1926 Lah 415 (416, 416) : 6 
Mai v. Karim Baksh. Lah 276 : 86 Ind Cas 844 (DB). 

(’40) 27 AIR 1940 Nag 240 (240) ; 188 Ind Cas 9. (’41) 28 AIR 1941 All 243 (259, 263) : I L R 

638, Ramchandra Dhondbaji v. Jhibal Sheo- (1941) All 471 : 195 Ind Cas 791 (FB), L. H. 

ram. Sugar Factory, Pilibhit v. Moti. 
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( 2 ) 

( 3 ) 

( 4 ) 


(6) 

U) 


3. Conditional bond — Clause (a). 

Clause (a) only applies to documents with conditions of defeasance. 

As seen in Note 2, cl. (a) describes Avhat M ould be a double bond or conditional 

bond under the English law The following illustrations will show Mhat lands of 
documents are contemplated by this clause : 

{]) A promises to pay Rs. 5o to B on condition that the bond shall be void 
it A delivers to B a certain article by a certain date. 

A promises to 50 to B on condition that the bond shall be void 

it he pays Ks. 2o by a certain date. 

A ijromises to jiay Rs. 50 to B on condition that the bond shall be void if 
A does 7iot leave Nagpur before a certain date 

A promises to pay Rs. 50 to B if A leave Nagpur before a certain date. 

(o) Jr promises to p;y Rs. 50 toBif he does not deliver a certain article to B 
oy a certain date. 

A jmomises to pay Rs. 50 to B if he does not pay him Rs. 25 by a certain 

A promises B to deliver a certain article to him before a certain date and 
in default, to pay him Rs. 50. 

(8) A promises B to pay Rs. 25 by a certain date and on default, to pay Rs. 50. 
^ ’to'’pa^B R? 50* Nagpur before a certain date and if he does so. 

Til 1' 2 and 3 come under clause (a) and the other illustrations do not 

I ubtrations 1 and 2 are bonds which are to become void if a specified act is done' 

a bl; s ^et is fordone In 

wbie^b nf^ ;• piirports to CTea.tc forthwith an obligation to pay money 

Mhich obligation, hovever, is liable to be defeated bv the fi 7 lfi^T^ir.TT+ r.f ^ ^ 

condition. According to the tenor of the document, the fulfilment of the condTtion 

onThV'Th"'T^ T the of the oUigation. The fulfilment of the conchUon 

on the other hand, renders the ol)ligation already brought into exitence void In 

condWr of operating as a 

Illustrations 1, 2 ^nd 8 show that the specified act, on the performance or non 
performance of which the bond is to become void, may be the pa^nnent of money. 

Illustrations 4, 5 and 6 are agreements to pay monev if a <inpri{ipy} ic • * / 
do7^e. In such cases there is no initial obligation to nav ^ Thf^ nlU' ^ ^ 

if the specified act is or is not done. In Ifther w^rds^thp ierf ^ 

formance of the act is a condition precedent for the coming^nto exIstenre^ofTb”” b'r 
tion under the document. Such cases are not wXi^clauL (^r 

not wS clause "(k)® ^ %-eements with a penal clause. Such cases also are 

Thus, the above illustrations fall into three groups : 

(a) Obliptions to pay money subject to be rendered void by the fulfilment 
" Vbl nbr* condition subsequent ; Ulustrations 1 , 2 and 3. 

to come into existence on the ful- 
filment of a condition precedent; illustrations 4 5 and 6 

(c) Agreements with a penal clause ; iUustrations 7, s’ and 9 
Group (a) fa lls under ol. (a). But groups (b) and (o) do not.* 

Section 2 (6)— Noth 3 1937, pago'^ ~ 

1, See Anson, Law of Contract^ 18th Edn., ^03^* Contract, 8th Edn., 1931, pages 102, 
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In all the three sets of cases, the real object of the transaction is the same, 
namly, to secure the performance of or forbearance from a certain act by the imposi 
tion of a penalty. It is only the form of the document in which tlie transaction is 
expressed that is different. 

In cases under tliis clause (group (a)) what is really the penalty is expressed as 
the obligation under the document and the act or forbearance whicli is intended to 
be secui’ed is embodied as the condition on which the obligation is to become void. 

In group (b) also, the penalty is expressed as itself a substantive obligation under 
the document and the act or abstinence intended to be secured is expressed as a condi- 
tion, the non-fulfilment of which is to give rise to the obligation. 

In group (c), there is no camouflage and the document exi)resses the real inten- 
tion of the parties as it is, the penalty being expressed as the penalty and the act oi‘ 
abstinence intended to be secured being expressed as the substantive obligation 
under the document. 

Though the real object and substantial nature of all the kinds of documents 
above considered is thus the same, it is only documents in the particular form describ- 
ed in cl. (a), (illustrations 1, 2 and 3) that will be covered by that clause. (See Note 
4.) In other words, it is not enough for the applicability of clause (a), that the 
substantial effect of a document is the same as that described in the clause. Obvious- 
ly, the clause refers to what will be technically a double or conditional bond under the 
English law and the form of the document must be held to be an essential element 
of its applicability. 


Other forms of conditional agreements may also be “bonds’* in general sense. 

But the other forms of documents above illu.strated may also be “bonds” in the 
general sense of the term, though they will not be bonds for the purpose of the parti- 
cular definition contained in this clause. Thus, a covenant to execute a sale-deed 
of a certain property and in default, to pay a specified sum of money was held to be .a 
conditional bond within the meaning of Art. 12, Schedule A of the Stamp Act of 1862.2 


Even under the present Stamp Act, it has been lield that the definition int his 
sub-section is not exhaustive and that an agreement to do a certain act and in 
default to pay a certain sum of money may be a bond.^a 

See also illustrations (d) and (g) under S. 74, Contract Act,which expressly use 
the word “bond” to describe agreements with a penal clause. So also, bail-bonds, 
security bonds, etc., are clearly “bonds” though they may be in form agreements 
with a penal clause (illustrations 7, 8, 9) and are not covered by clause (a). 


But, for the purpose of Art. 15, Sch. I, a document which is only an agreement 
with a penal clause will not be a bond. This is because that article is expressly limit- 
ed to bonds “as defined in S. 2 (5).” 


No fundamental difference between documents covered by clause (a) and other conditional 
agreements to pay money. 


In some decisions, however, the view seems to be taken that there is a funda- 
mental difference between a “bond” and an ordinary contract and that a covenant 
with a penal clause can never be a bond.” According to this view, it would seem, 
documents in illustrations 4 to 9 above will only be covenants with penal clauses 
and not “bonds.” Thus, in Gisborne and Co. v. Subal Bowri,^ Garth, C. J., observed 
as follows : 


“The definition of a bond in S. 5 of the Act (his Lordship was referring to S. 3 
(5) of the Stamp Act of 1869 which was the same as the present clause (a) ) is precisely 


2. (’66) 1866 Pun Ro (Civ.) No. 4, p. 4 (4) v. Karam Chand. 

(DB), Mehtab Sirujh v. D. B. CanaL 8. (’82) 8 Cal 284 (286, 287) : 10 Cal L R 210 

2a. (’20J 7 AIR 1920 Lah 481 (482), Nand Led (DB). 


2 S. 6 
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what we understand by a bond in England, and it is an obligation of a different cha* 
racter from a covenant to do a particular act, the breach of which must be com- 
pensated in damages. 

* 

“Whether a penal clause is attached to such a covenant or not, the remedy for 
the breach of it is in foiTn and substonce a suit for damages; and by S. 74 of the 
Indian Contract Act, the English rule with regard to liquidated damages is abolished, 
and the i)laintiff in such a suit has no right under any circumstances to claim the 
penalty itself as such. He can only recover such compensation, not exceeding the 
amount of the penalty, as the Judge at the trial considers reasonable; but he is entitled 
to that compensation, whether he proves any actual damages or not. 

“The remedy upon a bond is very different. The plaintiff in the case of a simple 
money-bond recovers the sum named in the bond, or in the case of a bond condition- 
ed for the performance of covenants, he recovers the actual damage which he can 
prove that he has sustained. In either case not only is the bond a contract of a 
different form and nature from a covenant with a penal clause, but the remedy upon 
it, and the amount recoverable for the breach of it, is also different.” 

Similarly, in Collector of Bangoon v. Maung Aung Ba^ Fox, C. J., observed 
as follow's : 

distinction between an obligation under a bond and an obligation under 
an ordinary contract is that breach of an obligation under a bond does not, to 
use a legal expression, ‘sound in damages’ whereas ‘damages’ is what one who 
breaks an ordinary contract is subjected to.” 

It is submitted with respect that under the Indian law there does not seem to 
any fimdamental difference between bonds and otherforms of contracts as regards- 
the remedies open to the aggrieved party on breach- of the contract. 

The position under the English law has been summarised in Anson’s Law of 
Contract as follow's®: 


“Common law has differed from Equity in its treatment of bonds much 
as it did in its treatment of mortgages. 

Common law' took the contract in its literal sense and enforced the fulfilment 
of the entire promise upon breach of the condition. 

Equity looked to the object w hich the bond was intended to secure, and 
wouldrestrain the promisee from obtaining more than the amount of money due 
under the condition, or the damages wliich accrued to him by its breach. 

Statutes have long since limited the rights of the promisee to the actual loss 
sustained by breach of the condition.” 


Thus under the EngUsh law, by virtue of statutory provisions, the remedy in 
the case of a bond is the actual damage caused by breach of the condition. 


But there are no similar statutes of a special character in India, applicable to 

conditional bonds Hence under Indian law. the matter seems to be entirely 

governed by S 74 of the ^ntract Act under which proof of actual damage— thi 

point of distinction made by Garth, C. J., in Oisbome * Co.’s case— is eOTresslv 
made unnecessary. ^ ^ 


4. (’16) 3 AIR 1916 Low Bur 100 (101) : 8 

Low Bur Rul 382 : 33 Ind (3as 9*>0 
(DB). 


5. 18th Edition, 1937, page 59 
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As already stated above, there are indications in S. 74 of the Contract Act itself 
to sliow that i' applies to *‘bonds.” See the “Exception” Avliich shows that but for 
such express provision, the “bonds” referred to therein would liave been witliin the 
section. See also illustrations (d) and (g) to that section. 

It is true that the kind of bonds described in clause (a) of this sub-section does 
not occur in the illustrations under S. 74, Contract Act. It may also be questioned 
whether the words of S. 74 will cover agreements in the particular form mentioned in 
clause (a) of this sub-section. But it is conceived that the words of S. 74 will cover 
any contract wliich is substantially of the nature described therein. 

That the bond mentioned in clause (a) is substantially of the nature of the contract 
described in S. 74, Contract Act, there is no doubt. It is agreed on all hands that the 
substance of such transactions is (as aheady stated) that the so-called “obligation” 
imder the bond is only the penalty and the real substantive agreement is as to tlie 
act or forbearance expressed in the “condition” portion of the document. Hence 
the real nature of such a transaction is nothing but a covenant wdth a penal clause to 
which S. 74 of the Contract Act directly applies. 

Conclusion. 

Thus, to sum up, the kind of documents illustrated above are not capable of 
being classified as regards the remedies applicable for their enforcement. The differ- 
ences are only of /orw and not of substance. But unless the particular form men- 
tioned in cl. (a) is satisfied, that clause will not apply. Nevertheless, the document 
may be a “conditional bond” in the general sense of the term. 

Some illustrative cases. 

An instrument contained an agreement that the executant would pay a certa in 
amount to bis pleader, in addition to what ho had already paid him if the case ended 
succe.ssfully but that if it failed, he w'ould pay nothing. It was held that this was a 
bond as defined by S. .1 (5) of the Act of 1869® which was the same as clause (a) 

submitted that the decision is wrong. Because, the document creates an 
obligation which is to arise only on the happening of a certain condition and not one 
wluch is to be rendered void by a condition subsequent. Even assuming that the 
document contaiiis an obligation which is to be rendered void by a condition subse- 
quent, the condition is not anything w'hich the obligor, i.e. the client is to do or for- 
bear to do. Clause (a) contemplates an act or forbearance by the obligor, because it 
is as a security for such act or forbearance that he executes the bond. 

A owes money to B on some promissory notes. A and B enter into an agreement 
under which A promises to pay a certain sum of money to B and the latter promises 
not to sue on the promissory notes in lieu of which the agreement is entered into. 
The agreement is not a conditional “bond” under clause (a).^ The agreement by B 
not to enforce the original promissory notes is in no sense a condition as contemplated 
by clause (a). It is only the consideration for the promise by A. 

^ pago 209 (210) not an agrooment — Held, by Farran J., 

(D13), bpencer v. Emamooddeen. that tho objection that the condition upon 

1*"® ( 97) 1897 Born P J 382 (FB), which tho bond is to bo oporativo is to be 

.Aemrji IJorabji v. Hajarajn Jhurcikluinlal. brought about by tho action of the o 6 h’| 7 ec is 

{A who had to pay Rs. 1,53,206 to tho Go- not material as clause (a) includes within 

vorninont for liquor contract agreed by a tho class of bonds instruments payable 

written and attostod instrumunt with B on condition that an act is performed with- 

who, by his own efforts and exponsos, was out defining who is to perfonn it.)] 

to obtain for A, a remission in the payment, 

to pay fur his efforts, at tho rate of 3 annas 7. (’09) 5 Low Bur Rul 102 (106) : 4 Ind Caa 

in a rupoo out of tho remission obtained for 293 (FB), Yeo Eng Fwa v. H.M.A.R.B.M. 
■‘f — Instrument was hold to bo a bond and Chetty Firm. 
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It has been held by the Madras Revenue Board that an engagement taken from 
Jicensed stamp vendors should be stamped as “bonds. ”8 

4. Conditional bond and agreement with penal clause— Distinction as to stamp 
duty.— It has been seen in Note 3 that an agreement to do or forbear from doing a 
certain act ^pt\i a penal clause providing for the payment of a certain sum of money 
<m breach of the agreement is not a conditional bond as defined in this sub-section. 
Hence, such an agreement is liable to be stamped not as a bond but as an ac^ree- 

met. Tins is now made clear by Art. 15 of the Schedule which is expressly limited 
to bonds as defined in this sub-section* ^ ^ 

seen in Note 2 a bond is essentially 
an instrument by which a person "obliges himself’ to do something. Hence, in the 

case of a simple money bond under cl. (b), also, tbe important element is that the 

TheTr I “oney to ‘•soother 

Ibsei ve Calcutta High Court in Hira Lai Sircar v. Queen-Empress^ 

■The important woid in this definition is tbe woid ‘obliges’ and no document 

can be a bond within it unless it is one which itself creates an obligation to pay 

money, as IS the case with these documents which are known as bonds accorcUn^ 

to the common use of the word, but is not the ease with acknowlegments of ad° 

vanoes, or of the purchase and receipt of goods, the obligation to pay for which is 

not created by the instniment, hut arises from the promises to repay advances 

and to pa\ for goods which the law always implies when money i.^ borrowed or 
goods are purchased. ^ 

The distinction between an acknowledgment, pure and simple, and a bond is, 
tJierefore, this : a bond is an instrument in which the obligation to pay money is 
cieated expressly and not impliedly, ^ wliile acknowledgments are thoVdociiments 
which by themselves do not create any obligation to pay monxy but in which such obliga- 
tion IS implied bj law . The fact that an obligation to pay money to another is im- 

jaw mji^ackriowledgm eiit cannot c onvert a d ocument which is a mere 

^ (101): 8 Low 

Bur Hul 382 : 33 Ind Cas 920 (DB), Collector 
of Kar^o^n y. Mauix^ Aung Ba. (An avroo- 
mont to dohvor morchandiso for consideration 
and a penal clause providing against broach 
ot tho covenant is not a bond but an asrree- 
ment midor Art. 5 (c) and falls within oxomp- 
tion (a) of that Article.) 

Also see Art. 5, Note 6. 

.:t)4 {tB), Reference bxj Board of Revenue.^ 

S 2 (o)— N ote 5 

1. ('95) 22 Cal 757 (759) (DB). 

^ ^ Ranchordas 

V. Bhtmbhai. 

^ Bon:\ P J 29, Sukalchand v. Oidab- 

cnand. 

3. (’95) 22 Col 767 (759) (DB), Hiro Lai v. 

Queen' E tnpress. 

^ T 261 (262) : 31 Nag 

L R 108 : 153 Ind Cas 952, Chhaganlal v. 
Emperor. 

JL^ 503 (505): 177 Ind 

Cas -70 (DB), Finn Tek Chand v. Ata Moham^ 
mad. 


8. ( 33) Mad S M p. 84 (84). (Citing, B P 

1701, 28th July 1886.) 

S 2 (5) — Note 4 

1. (’27) 14 AIR 1927 Nag 72 (74) : 98 Ind 

Cas 631, Collector of Nimar v. Lakhmichandsa. 

('67) 5 Suth \VR (SCC) 10 (13) (DB). John 
Doyle V. Mundaree Mundul. 

(’71) 7 Bong L R 510 (512), Robert and Charrial 
V. Shircore. 

*('82) 8 Cal 284 (287): 10 Cal LR 219 (DB), 
Gisborne <0 Co. v. Subctl Bowri. (Agivomont 
for cultivation of indigo with provision for 
payment of damages in case of broach of 
agi'oemont.) 

(’37) 12 Luck 131 (133) : 161 Ind Cas 420 
(DB), Sundar Lalv. Thakur Qatidharp Singh. 
(Document described as Satta and stipulating 
for tho supply of certain quantity of sugar- 
cane juice at a certam rate for a certain 
period — Condition for payment of damages 
at a certain rate in case of breach of agree- 
ment — Held that tho deed was an agreement 
and not a bond — 8 Cal 284 relied on.) 

(’91) 14 Mad 18 (20), Madras Railway Co. 
V. Rust. (Agreement for service with provi- 
sion for penalty in money, not chargeable 
■with duty for bond.) 
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acknowledgment into a bond.* Tins distinction is made clear also by the proviso 
to Art. 1 in Sch. I to this Act, which excludes from the scope of that article an acknow- 
ledgment wlxich contains any promise to pay the debt or any stipulation to pay in- 
terest. An attested document which contains an acknowledgment as well as an 
express promise to pay may amoimt to a bond.® See also Note 7. 

An agreement is a %vider term. A bond may be .said to be an agreement in so 
far as the executant thereof agrees to do something; but when it falls witliin the 
definition of a bond it is something more than an agreement.® An agreement doe? not 
become a bond merely because it is attested. The obligation to pay undertaken 
by the executant must be the principal if not the onh obligation created by the deed.®*^ 
Thus, the instrument in the case noted below®*^ wa.s attested and contained an obli- 
gation to pay money to another. But the primary object of the deaed was to evidence 
a transaction of sale of goods and the obligation to pay money related to such sale. 
It was, theiefore, held that the instrument did not amount to a bond but to an agree- 
ment only. 

The form in wliich the instrument is written is immaterial. Thus, where an 
attested instrument was in the form of an agreement between two parties reciting 
that a certain sum of money was due as principal and interest from the first party to 
the second, and the first party covenanted to pay the amount in a particular manner 
stated therein, the deed was held to be a bond, even though it was called an agrwment 
and also contained other stipulations in the nature of a mere agreement.’ 

In anotlier case, an attested instrument purporting to be an agreement between 
two parties, recited the fact that one party had executed certain promissory note.s 
in favour of the other party, that the debtor party would make the payment of tho pro- 
missory notes in a certain way stated therein and that if the conditions in the deed 


4. (’37) 24 AIR 1937 Lah 220 (222) : 170 
I. C. 68 (DB), Dewan Cfuind v. Punjab and 
Kashmir Bank. 

(’34) 21 AIR 1934 Nag 261 (262) : 31 Nag L R 
108 : 153 Ind Cas 952, Chhaganlal v. Kmperor. 
(More signing of a balance in account books 
oven if it is attested docs not necessarily 
make such instrument a bond. Even if tlio 
obligation to pay is implied, it does not do so. 
Otherwise Sch. I of tho Stamp Act would bo 
useless.) 

[See also (’19) 6 AIR 1919 Nag 1-11 (142): 
50 Ind Cas 781, Sitaram v. Thnkurdas. 
(Unconditional acknowlodgoinont does not 
imply promise to pay and cannot bc» vali- 
dat'd as an agreement under Sch. I, Art. 1.)] 

5. (’03) 1903 Pun Re No. 35, page 111 (113): 
1903 Pun L R No. 101 (FB), Daula v. Qanda 
(Every instrunu'nt must bo considorod on its 
own merits. Tho instrument under consi- 
deration says Baqi lenc Qandii 2 >nson, Suhela 
pason. Lerui and Dena are coniplomontary 
to one another and whoii Q and S signed this 
instrument by which plaintiff was to take tho 
balance from them, they must bo held to 
have undertaken to pay tho balance and to 
have therefore obliged themselves thereby to 
pay tho money.) 

(’34) 21 AIR 1934 Nag 261 (262): 31 Nag L 
R 108 : 153 Ind Cas 952, ChhaganUtl v. Em- 
peror. (Signing balance in Mahajan account 
books attested — Obligation to pay implied — ; 


Instrument is not bond — But obligation to 
pay principal and interest was express — Such 
a document is a bond.) 

(’38) 25 AIR 1938 Lah 503 (.505) : 177 Iiul Cas 
270 (DB), Finn Tek Chand \\ Ata Mohammad: 
(Balance struck — Entry as ‘Baki Raha’ 
8igno<l by debtor and attested by witnesses — 
Entry amovmts to acknowledgment and no 
stamp duty required — Entry as ‘baki dena’ 
by debtor is agreement — If attested, it 
amounts to bond’ and requires stamp tluty.) 

6. (’36) 23 AIR 1936 All 481 (483) : 58 All 
1083 : 160 Ind Ca.s 870 (SB), In re Board of 
Revenue, U. F. 

(’31) 18 AIR 1931 All 392 (393) : 133 Iiul Cas 
157 (FB), In re Mahant Raj Balarr^ir. (If 
a document comes within the definition of a 
bond, the general Art. 5 relating to agre-*- 
ment not otherwise provided for would net 
bo applicable.) 

(’97) 1897 Bom PJ 382 (FB), Adarji Dorabji 
V. Rajaram Jhurakhanlal. (Per Candy, J.) 
Also see Art. 5, Note 6. 

ба. (’36) 23 AIR 1936 All 481 (485) : 58 All 
1083 : 160 Ind Cas 870 (SB), In re Board of 
Revenue, V. P. 

(’31) 18 AIR 193i All 392 (393) : 133 Ind Cas 
157 (FB), In re Mahant Raj Balamgir. e- * 

бб. (’31) 18 AIR 1931 All 392 (393) : 133 
Ind Cas 157 (FB), In re Mahant Raj Balamgir. 

7. (’39) 26 AIR 1939 All 2U5 (206) : ILR 
(1939) All 229: 181 I. C. 67 (DB), Maula 
Bux V. Munna Lai. 
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were faitlifuUy observed, the debtor party would get certain reduction in interest. 
It was contended that the deed was a bond. But it was held to be an agreement only 
inasmuch as it did not create any obligation to pay money in place of tlie old pro- 
missoiy notes, but kept them alive and simply provided for the manner in which they 
weie to be repaid.® See also the undermentined case.® 

As regal ds agreements containing an obligation to deliver grain or other agri- 
cultural produce, see Note 11. 

An agreement by A to advance money to B by way of loan does not create “an 
obligation to pay money” within this definition. Such an agreement is neither cap- 
able of specific performance nor does it create a debt, though the breach of it may 
give rise to a claim for damages. An instrument, therefore, evidencing an agreement 
to advance money by way of loan to another person is not a bond tvithin the meaning 
of this definition. 10 A contrary view has, however, been taken by the Madras High 
Court in the case noted belowH without stating any reasons for the opinion. 

An agreement to pay a certain sum every year may bo a “bond”.i 2 

^ attested agreement to do or forbear from doing a certain act and to pay a 
certain sum of money on breach of the agreement has been held to be a “bond.”i® 
See also Notes 7 and 10. 


6. “Bond” and “promissory note.”— Under cl. (b), an attested instrument 
whereby a person obliges himself to pay money to another and which is not payable 
to order or bearer w’ould be a “bond.” 


Such an instrument is also capable of falling within the definition of a promissory 
note under sub s. (22). Under that definition also the instrument must contain an 
undertaking to pay money to another and there is no provision tliat the instrument 
must Twt be attested or that it must necessarily be payable to order or bearer. 


But, the maxim being specialia generalibus derogant (things special take from things 
general), an instrument which satisfies the definition under cl. (b) must be held to be ta- 
ken out of the more general definition in sub-s. (22). Hence, for the purposes of this Act 
such an instrument must be treated as a “bond” and not a “promissory note ”i 


8. (’43) 30 AIR 1943 All 218 (219) : 207 Ind 
Cas 252 (DB), Radha Swami Sat Sang Sabha 
V. Raj Narain. 

9. (1899) 1 Q B 250 (258) : 68 L J Q B 222: 
79 LT 614:47 W R (Eng) 247, National 
Telepho^ie Co, Ltd. v. Commr. of Inland 
Revenue, (Agroomont in writing not under 
seal between a Telephone Company and one 
R by which R agreed to pay to the Company 
£12 per annum in advance for hire of a private 
wire between the points stated therein and 
the telephone apparatus — Agreement held 
chargeable as a ‘bond, covenant or instru- 
ment of any kind whatsoever’ within the 
meanng of Sch. I of the English Stamp Act 
of 1891 and not as an agreement.) 

10. (’09) 33 Bom 426 (428) : 2 Ind Cas 432 
(DB), Hitavardhak Cotton Mills v. Sorabji 
Dinsha, 

11. (’92) 16 Mad 193 (198) (FB), Reference 
under Stamp Act. 

12. (’87) 1887 Bom P J 243 (DB), Bat Lakht 
v. Amaidas. 

18. (’20) 7 AIR 1920 Lah 481 (482), Nand 

Lai V. Karam Chand. 


S 2 (5)— Note 6 

1. (’27) 14 AIR 1927 Nag 196 (195) : 100 

Ind Cas 794, Rozario v. Hariballabh 
Onkarjee. 

(’90) 13 Mad 147 (147) (FB), Reference under 
Stamp Act. 

(*06) 29 Bora 82 (84) : 6 Bom L R 841 (FB), 
Venku v. Sitaram. (An instrument, called a 
vayade chitti, was as follows : — “I have this 
day taken from you in cash Rs. 48. I have 
received this amount, therefore I shall repay 
this money w’ithout taking any objection 
when you should demand.” The document 
was stamped with one anna stamp, was signed 
by the executant and attested by two wit- 
nesses. Heldy it was a bond.) 

( 1"^) *^3 Ind Cas 65 (67) (DB)(Mad), Kararam 
Rangtah v. Mala Chengamma Naidu, (A 
document attested by two witnesses and 
stamped with an adhesive stamp of one anna, 
was as follows : — ‘T promise to pay you or 
your heirs on demand the sum of Rs. 40, 
the amount I borrowed from you this day, 
■^th interest at 1 per cent., per mensem.” 
Heldf that the document was a bond.) 
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though it is styled a ‘promissory note’^or is engrossed on a hundi paper.^ Thus it 
may be stated that an attested promissory note, not payable to order or bearer is a 
bond.* 

An unattested bond, on the other hand, is a promissory note.® Similarly, an 
instrument which is payable to a person or order is a promissory note and not a bond, 
in spite of the fact that it is attested.® A shahjog himdi drawn on oneself is an ins- 
trument whereby a person obliges himself to pay money to another and which is not 
payable to order or bearer. Hence, an attested s/ta/yogi hundi will bo a ‘bond’ under 
cl. (b).7 

A promissory note can only be for a certain sum of money while a bond can be for 
an unascertained sum.’^ 

Money under a promissory note is payable to a ‘certain’ person, that is to say 
an instrument, to constitute a promissory note, must indicate, on the face of it, the 
person to whom the money is payable with certainty. Otherwise, the document 
will not be a promissory note. This requisite does not seem to be necessary in the case 
of a ‘bond.* Thus, where an entry in an account book signed by the debtor con- 
tained the words ‘this sum of money will be paid by me immediately,’ it was held that 
though the words amoimted to an unconditional promise to pay, the entry could not 
be a promisory note as the name of the payee was not mention^ therein. The docu- 
ment was held nottobea ‘bond’ as it was not attested, but an a^eement only,.® In 
another instance, an entry in the khata evidenced an unconditional agreement to 
pay a certain sum of money, the money was not expressed to bo payable to order 
or bearer and the entry was attested; the entry was held to be a ‘bond’ and not a 
promissory note as the name of the payee was not apparent on the face of the docu- 
ment.® Wliere a sum was made payable at a future date to ‘the members for the time 
being’ of a firm named in the document, it was held that the document was not a pro- 
missory note as the payee was not ‘certain* on the date of the document as required 
by S. 4 of the Negotiable Instruments Act.^® See also Notes on S. 2 (22). 


2. (’84) 8 Bom 297 (298) ; 8 Ind Jur 625 
(FB), Balkriahna v. Qovind. 

(’30) 17 AIR 1930 Cal 630 (631) : 58 Cal 507 : 
129 Ind Cos 407 (FB), Bartsai Findanv. Sital 
Chunder. 

(’22) 9 AIR 1922 Low Bur 27 (27): 11 Low 
Bur Rul 316 : 67 Ind Cas 640, Collector of 
Rangoon v. Abdul Rahman. 

3. (’86) 8 Mad 87 (89) (FB), Reference under 
Stamp Actf S. 40. 

(’32) 19 AIR 1932 Lah 22 (22): 135 Ind Cas 
loi (DB), Mohindar Singh v. Nogina Mai. 

4. (’07) 9 Bom LR 1034 (1039, 1041), R. D. 
Sethna v. Mirza Mahomed Shirazi. 

<’33) Mad S M p. 6 (6). (Citing. B. P. 1867, 
26th Juno 1883.) 

(’33) Mad S M p. 86 (86). (Citing, B. P. 4339, 
18th Decembor 1884.) 

6. (’95) 17 All 211 (212): 1895 All W N 61 

(FB), Reference under Stamp Act, S. 49. 

(’02) 1902 Pun Ro No. 14. p. 61 (52) ; 1902 
Pun L R No. 3 (FB), Qurditta Mai v. Dhanna 
Shah. 

6. (’33) 20 AIR 1933 Nag 391 (391) : 147 Ind 

Cas 981, Qomnda v. Haribhau. (Documont 
purporting to bo a promissory noto on a 
printod form of noto — Monoy payable to 


ordor also attostod by two witnossos— ffeW 
not a bond but a promissory noto though 
attested.) 

(’85) 8 Mad 87 (89) (FB), Reference under S. 
46 of the Stamp Act. 

(’33) Mad S M p. 13. (Citing B. P. 4339, 18th 
Docombor 1884.) 

7. (’16) 3 AIR 1916 Cal 888 (890) : 33 Ind 
Cos 250 (DB), Keahari Chand v. Asharam 
Mahato. 

(’16) 3 AIR 1916 Cal 838 (840) : 33 Ind Cas 
247, Aaaaram v. Keari Chand. 

Also SCO S. 2 (2) & (3), Note 9. 

7o. (’07) 1897 Bom PJ 382 (FB), Adarjx 

Dor^ji V. Rajaram. (Pronuso to pay a cor- 
tain porcontago.) 

8. (’34) 21 AIR 1934 Mad 25 (26) : 146 Ind 
Cas 943, Kadir Moithin v. Panduranga Naidu. 
[See alao (’09) 6 Low Bur Rul 102 (106, 107): 
4 Ind Cos 293 (FB), In re Yeo Eng Pwa v. 
R. M. A. R. R. M. Chetty Firm.'] 

9. (’01) 3 Bom LR 699 (702) (FB), Lola v. 
Bhaga. 

Also see S. 2 (22), Note 28. 

10. (’09) 6 Low Bur Rul 102 (106, 107) : 4 
Ind Cas 293 (FB), In re Yeo Eng Pwa v. 
R. M. A. R. R. M. Clieity Firm. 

Also seo S. 2 (22) Note 28. 
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note did not say in terms that the amount of it was payable to the order of the 
payee but it was nonetheless so payable under Explanation 1 to S. 13 of the 
Ncj^otiable Instruments Act by which in the absence of words of any prohibi- 
tion, a promissory note payable to the payee w'as also payable to his order and the 
(juestion was whether it was a bond within the terms of S. 2 (5) (b) of the Indian 
Stamp Act and the learned Judges have answered it in the affirmative. A 
similar view was taken by the Judicial Commissioner of Nagpur in D. Rozario v. 
HaribalUibh Onkarjee Trivedi^^ but this case is of no authority as the difficulty 
has not been noticed ^vith reference to the explanation referred to above. The 
point therefore is really one of first impressioi> and we are not sure whether as 
much cannot be said for the opposite view as for the one which foimd acceptance 
by the learned Judges. It may at once be conceded that a promissory note does 
not cease to be one or become a bond merely because it is attested by Avitnesses. 
(See Reference under Stamp Act, Section 46.)2o To fall within the definition of a 
bond in the Indian Stamp Act, the instrument necnis a further requisite, i.e., 
that it should not be payable to order or bearer. In the absence of anything 
in the language of S. 2 (5) (b) of the Indian Stamp Act restricting it to the appa- 
. rent tenor of the instrument, there does not seem to bo anything to so under- 
stand it and liold that though an instrument is payable to order iindei the law 
as under S. 13, Explanation 1 of the Negotiable Instruments Act, it is still one 
not payable to order under S. 2 (5) (b) of the Indian Stamp Act and is a bond 
within the defimtion of the latter Act. The decision of the leiirned Judges 
would have been quite clear if the Indian Stamp Act had excluded from its 
definition of a bond only those which contain the words “order or bearer” on 
their face. The decision of the learned Judges has perhaps tlxis advantage, 
that instruments of this nature will be admissible on the payment of a penalty 
under S. 35 of the Stamp Act which will not be the case if they are treated only 
AS promissory notes witliin the meaning of the Act. If a document falls both 
within the definition of a promissory note and a bond in the Indian Stamp Act, 
it will have to bear the higher stamp duty under S. 6 of the Act as a bond and 
the prohibition regarding its admissibility in evidence as a promissory note may 
thus be removed.” 

7. Bond and acknowledgment of debt, — It is a general practice in India for the 
creditors to get the balances in their account books signed by the debtors on one 
anna stamp. In many cases such entries are also attested. When suits are brought 
on the basis of such entries, a question usually arises as to the real natiue of the 
entry, that is to say, whether the entry is merely an acknowledgment or amounts to 
a bond, a promissory note or an agreement and as such whether it is properly stamped 
so as to be admissible in evidence. The nature of the entry is to be determined in 
ei»ch case by scrutinizing and interpreting the entry itself. It is a well-known rule 
of construction of documents that each document has to bo considered on its own 
wording and that it is not possible to lay down any hard and fast rule which might 
govern all cases. ^ Some general principles may however be stated to indicate the 
•distinction between the above forms of documents as follows : 

(1) A bond is an instrument which creates an obligation to pay. In the case of 
an aclaiowdedgmenc, however, there is no creation of any liability but merely a 
recognition of a pre-existing liability. 

49. (’27) 14 AIR 1927 Nag 196 : 100 Ind Cas 

794. 

-20. (’85) 8 Mad 87 (FB). 

S 2 (6) — Not® 7 

4. (’38) 26 AIR 1938 Lah 503 (504) : 177 Ind 


Cas 270(DB), Firm Tek Chand v. Ata Moham- 
mad, (Overruled by AIR 1942 Lah 60 : ILB 
(1942) Lah 282 (FB) on another point.) 
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(2) As seen in Note 5 an obligation to pay money to another must be express 
in a bond, while in acknowledgments there is no such express obligation though it 
is implied by law.^ Wlien an entry is attested, the fact that it also contains an 
express obligation to pay will convert it into a bond.^ 

Wliat constitutes an express obligation to pay is a question of fact depending 
upon the wording of each entry. Each entry has to be weighed on its merits and 
with reference to the circumstances of the case and a decision arrived at whether the 
words in question import or do not import a promise to pay.^^^ Thus, where an entry 
signed by the debtors and attested by witnesses was to this effect: “Rupees 948 
haqui lene, Qanda pason^ Sahela pason hoaj saikra da- Re. 1,” it was held the words 
*'lena'* and ""denxd* were complementary to each other and that by these words in 
the entry the executants had obliged themselves to pay money to the creditor and 
hence the entry was a bond.^ In the undermentioned case® the rtiju, i.e., the entiy 
in account books was signed by the debtor on one anna stamp. The creditor also 
took a separate cUitti from the debtor whicli was attested and contained a covenant 
to pay interest. The ruju contained the words in Marathi "Rupaye glietale te dene ase.** 
It was held that these words constituted an express obligation to pay on the part of 

the debtor and as the rujv, and chitii formed one instrument, they constituted a 
bond. 


If an entry signed by the debtor and attested by a ^vitness does not contain 
any words which may amount to an express obligation to pay on the part of tho debtor 
the entry amounts only to an acknowledgment and the fact that it is attested is 
immaterial.® The stamp duty is not based on the legal obligation flowing 


2. (’85) 1885 Pun Ro (Rev) No. 4, p. 7 (7), 
In re Devi DitUi Mai. 

(’33) 20 AIR 1933 Lah 271 (273) : 142 Ind 
Cas 535, Jagannath v. Mt. Cfuiuli. (There 
is a clear distinction between an “acknow- 
ledgment” and a “bond” as defined in tho 
Stamp Act, and if a ‘promise to pay’ is im- 
ported into an “aoknowledgmont” tho dis- 
tinction between tho two will practically 
disappear when tho acknowledgment is 
attested. A promise to pay cannot bo tioem- 
ed to bo included in an acknowledgment 
for tho purpose of the Stamp Act.) 

3. (’20) 7 AIR 1920 Lah 175 (175); 56 Ind 
Cas 117, Hdri Singh v. Fazal. (Book entry 
containing promise to pay at a certain rate 
of interest attested by two witnesses — Entry 
is a bond os defined by the Act.) 

(’37) 24 AIR 1937 Lah 220 (222) : 170 Ind 
Cas 68 (DB), Dewan Chanel v. Punjab and 
Kashmir Bank. 

(’34) 21 AIR 1934 Nag 261 (262) : 31 Nag 
L R 108 : 163 Ind Cas 952, Chhaganlal v. 
Emperor. 

iSee also (’29) 16 AIR 1929 All 980 (981) : 52 
All 169 : 121 Ind Cos 108 (DB), Oovind 
Singh V. Bejay Bahadur. (A receipt bear- 
ing one anna stamp can servo as proof of 
an acknowledgment of a debt and can bo a 
foundation for an action for recovery of 
tho debt, though, as regards tho promise to 
pay it contains, it becomes a bond and is 
inadmissible for want of proper stamp duty.)] 

Sa. (’42) 29 AIR 1942 Lah 60 (66) ; I L R 
(1942) Lah 282:199 Ind Cas 161 (FB), 
Firm Shiv Bam Punnun Bam v. Fait. 


4. ('03) 1903 Pun Ro No. 35, p. Ill (113): 
1903 Pun L R No. 101 (FB), Daida v. 
Oanda. 

5. (’34) 21 AIR 1934 Nag 261 (262): 31 
Nag L R 108 : 153 Ind Cas 9.52, Chhaganlal 
V. Emperor. 

6. (’37) 24 AIR 1937 Lah 220 (222): 170 
Ind Cj\s 68 (DB), Dewan Chand v. Punjab 
and Kashmir Bank. (Acknowledgment at- 
tested by two wtnosses and containing im- 
plied promise to pay interest — Such acknow- 
ledgment is not bound as there is no express 
obligation to pay amount <luo — Implied 
obligation cannot convert acknowledgment 
into bond.) 

(’85) 1885 Pun Ro (Rev) No. 4, p. 7 (7), Champa 
Ram v. Crown. 

(’33) 20 AIR 1933 Lah 271 (273) : 142 Ind Cas 
535, Jagannath v. Mt. Chauli. 

(1884) 8 Bora 194 ^195) (FB). Chowksi HimuUal 
V. Chowksi Achrutlal. (Khata or account stated 
signed by the debtor and bearing one anna 
stamp — No promise to pay ovidonced in tho 
writing — Held, Khata amounted to a raoi'O 
acknowledgment and as such sufficiently 
stamped— It was neither an agroom<mt nor 
a now contract within S. 25 (3) of Contract 
Act.) 

(’90) 14 Bora 511 (512) (DB), Dulabh Vanmali 
V. Rehman Jamal. (Khata bearing name of a 
debtor acknowledging the receipt of the 
amount advanced and signature of tho writer 
as writer only — Held it was an acknowledg- 
ment only and not a bond.) 

Also see Art. 1 Note 10. 
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from a document but on the nature of the document itself. In other words, 
what is taxed is not the transaction but the document and therefore whatever im- 


plied promise there may be involved in an unconditional acknowledgment, it can. 
never be a bond, unless the obligation is contained in the document in express terms. 

In Firm Shiv Ram Pumium Rajn v. Faiz" , Bhide, J., of the Lahore High Court, after 
discussing the case-law on the matter, has summarised it as follows : 

‘ The jdiraseology employed usually is haqi dene, baqi lene, or baqi rahe, but 
all these expressions appear to mean reall}* the same thing, namely, that such 
and such balance is payable....! am, therefore, of opinion that \vhen this 
phraseology is employed and there are no other w'ords expressing any promise to 
pay the entries should be taken to amount to mere acknowledgment and would 
be chargeable as such with a duty of one aniia only if the acknowledgment is 
for a sum of more than Rs. 20. Of course if the acknowledgment includes any 
stipulation as to interest or to deliver any goods or other property the entry 
w'ill be taken out of the scope of the Article, by virtue of its proviso. If the 
pliraseology of the entry itself contains a distinct promise to pay, it will be called 
an agreement. If the entry is also attested it will be classed as a bond.” 

(3) Ackyiowledgmeiits xvith stipulation for interest. — Before the amendment of 
Art. 1, Sch. I, by the insertion of the proviso in 1899, it was held that the mere fact 
that an acknow'ledgment contains a memorandum as to the rate of interest to be paid 
on the loaii was not sufficient to convert what was otherwise a mere acknowledgment 
into an instrument of another description.® The amendment above referred to, 
however, excludes tlie documents containing an acknowledgment of debt along with 
a stipulation to pay interest from the category of acknowledgments of debts. Such 
documents would, therefore, amount to agreements and would bo liable to stamp 
duty under Ait. 5 (c) of Sch. I.® 

(4) Where the document purporting to be an acknowdedgment is not attested 
bub contains a promise to pay, it is not a bond, but may amount to a promissory note.^^^ 


6a. (’42) 29 AIR 1942 Lah 50 (65) : I L R 

(1942) Lah 282:199 Ind Cas 161 (FB), 
Firm Shiv Ram Punnun Ram v. Faiz. (A 
balance couclied in the words '"‘baqi rahe lene 
lekha karke^' written by the creditor and 
signed by the debtor and attested by a wit- 
ness amounts to an acknowledgment under 
Art. 1 of Sch. 1 and is not an agreement under 
Art. 5 or a bond under Art. 15 of the same 
schedule.) 

7. (’42) 29 AIR 1942 Lah 50 (56) : ILR 
(1942) Lah 282 : 199 Ind Cas 161 (FB). (Over- 
ruling AIR 1932 Lah 470, AIR 1934 Lah 
835 : 16 Lah 258, AIR 1038 Lah 503, AIR 
1938 Lah 511 and AIR 1909 Lah 486.) 

8. (’95) 22 Cal 757 (759) (DB), Hira Lai 
Sircar v. Queen-Empress. 

9. (’34) 21 AIR 1934 Nag 261 (262) : 31 Nag 
LR 108:163 Ind Cas 952, Chhaganlal v. 
Emperor. 

(’19) 6 AIR 1919 All 196 (199) : 41 All 169 : 
62 Ind Cas 974, Mahadeo Kori v. Sheoraj 
Ram Tell. (A document, described as a 
sarkhat, which, in addition to acknowledging 
a debt, contains a note of the rate of interest 
to be payable hereafter on the debt th\is ac- 
knowledged, is a document embodying an 
agreement within Art. 5 of Sch. I.) 

[See (’31) 18 AIR 1931 All 302 (303) ; 131 
Ind Cas 135 (DB), Ratan Singh v. Pirbhu 


Dayal. (An acknowledgment of debt 
coupled with an agreement to pay interest — 
No unconditional undertaking to pay certain 
sum of money — Document is not a pronoto 
but merely an acknowledgment coupled with 
an agreement to pay interest.)] 

[See also (’88) 15 Cal 150 (152) (DB), Murari 
Mohun Roy v. Khetter Nath Mullick. (An 
imattested document ran as follows : — 
‘This document, hand note, is executed 
by mo for the purpose of purchasing a ghor. 
I take from you Rs. 7. I will pay interest 
on tho sum at half anna per rupee per men- 
sem. Having received tho Rs. 7 in cash 
this hand note is executed’ — Held this was 
not a bond or a promissory note but merely 
an agreement to pay chargeable under 
Art. 5 of Sch. I.)] 

Also see Art. I Note 9 and Art. 5 Note 14. 
[Bwf see (’04) 27 All 84 (86) : 1 All L Jour 
483 (DB), ijdit Upadhya v. Bhawani Bin. 
(Docun'ient stating amount borrowed, date 
for repayment and rate of interest — No 
promise to pay — Dociunent held mere 
memorandum amounting to a simple ac- 
knowledgment and not a bond or a prom- 
issory note.)] 

10. (’34) 21 AIR 1934 Mad 26 (26) : 146 Ind 

Cas 943, Kadir Moithin Pulavar v’. Pandu- 
ranya Naidu. (Entry in Account book — 
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A document which purports to be a promissory note cannot, however, be used as an 
acltnowdlegment. If such a document is inadmissible in evidence for want of sufficient 
stamp duty as a promissory note, it is inadmissible in evidence also as a UTitten ac- 
knowledgment.^^ 

An entry of a loan in the creditor’s account books with a promise to pay and 
attested does not amount to a bond if it is not signed by the debtor. ^2 

See also Note 5. 


8. Promise to Pay time-barred debt.— In David Sutherland Clark v. Rosa 
•Grimshaw^ it was observed by the Lahore High Comt as foUows : 

“The real ground, however, upon which we repel the objection. . . .(as to 
stamp) is that a written promise to pay a barred debt is not required by any 
provisions under the Indian Stamp Act to be stamped. We cannot hold that a 
promise to pay a barred debt is a *bond’ within the meaning of the Indian Stamp 
Act. 

It is submitted that the above is stated somewhat too broadly. There does not 
seem to be any reason why a time-barred debt caimot be the subject-matter of a ‘bond’ 
under clause (b) of this definition. 

If the instrument is not attestedy however, it will not be a ‘bond.' It may be 
an ‘agreement’^ or a ‘promissory note.’ See also Note 4 on S. 2 (22). 


In any ease, it does not seem to be correct to say that in no case will a stamp be 
necessary for a writing containing a promised to pay a time-barred debt which is 
enforceable as a contract under S. 25 (3), Contract Act. See also Art. 5, Note 10. 

9. Indemnity Note. — An instrument purporting to be an indemnity note passed 
from a consignee and his surety to a railway company, in respect of goods delivered 
to the former, as he could not produce a railway receipt therefor, contained an under- 
taking by the consignee to hold tlie railway company, its agents and servants harm- 
less and indemnified in re.spect of all claims to the goods delivered to him. The 
question was whether the instrument was liable to a stamp as a bond, or an indemnity 
bond or as a simple agreement. As the instrument was attested, was not paj'able 
to bearer or order and contained an undertaking by wliich the executant might be 
required to pay money to another, it was argued that the instrument clearly came 
under clause (b) of this definition and was a bond. It was held that the instrument 
was not a bond as it fell short of the requirement that the executant should 'oblige 
himself to pay money to another.' Wliat the executant contracted to do was ‘to hold 
the railway, its agents and servants harmless and indemnified in respect of all claims 
for the goods delivered to him* and that could bo done in various ways besides the 


‘This sum of rupees will bo paid by ino 
immodiatoly’ — Held not an acknowledgment 
as it contained a promise to pay debt {vide 
Seh. I, Art. 1) but as it was not attostod it 
was also not a ‘bond.’ As it did not mention 
the name of the payee it was not a pronoto 
but only an agrooinent. — Case law discussed.) 
(’82) 8 Cal 045 (648) : 7 Cal L R 88 (DB), 
■Munik Chand v. Joonoona Does. (Two docu- 
ments bearing one anna stamps — One stating 
‘Rs, 230 to bo duo to you payable on 16th 
Jtfiy’ and the other reciting 'the whole amount 
will bo paid in full on the 3rd AugiU/t’— 
Held, documents amounted to promissory 
notes payable otherwise than on demand.) 
Also see S. 2 (22) Not<» 10 and Art. 1 Note 8. 

11. (’33) 20 AIR 1933 Nag 391 (391) : 147 


Ind Cas 981, Qovinda v. Haribhau. 

12. (’70) 2 N W P H C R 453 (454), Queen v. 

Buldeo. 

Also see Note 10. 

S 2 (5)— Note 8 

1. (’23) 10 AIR 1923 Lah 481 (483) : 73 Ind 
Cas 652 (DB). 

2. (’23) 10 AIR 1923 Cal 659 (661): 79 Ind Cos 
77 (DB), Prasanna Kumar v. Panavlla. 

(’81) 3 All 781 (786): 1881 All W N 68 (DB), 
Billings V. Uncovenanted Service Bank. (Pro- 
mise to pay a barred debt embodied in a 
petition signed by the debtor — Held not a 
bond, but an agreement within Art. 11 of 
Seh. II of Act XVIII of 1869.) 

Also see S. 2 (22) Note 4 and Art. 5 Note 16. 
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payment of money. The payment of money not being necessaiily the only wa^* ta 
perform the contract and other modes being open to the executant the instrument 
was not a bond, nor was it an indemnity bond within Art. 28 of Sch. I of Act. 1 of 
1879 (now Art. 31 of Sch. 1) but only an agreement coming under Art. 5 (c)^. 

10. Bond — Illustrative cases. — Entries of loans in the account books of a 
creditor containing a promise to pay and attested by one or more witnesses do not 
amount to a bond, if they are not signed by the borrowers.^ 

An instrument which is a bond is not the less a bond because it does not come 
into operation unless and until a certain event happens.^ 

A signed and attested document was in the following terms: “You have caused 
me to open a shop to which you have given as a loan Rs. 350 ; you liave entrusted me 
with the shop after having settled that you shall have one share and I shall have one 
and a half share in the profits of the firm, after deducting the amount lent by you with 
interest at 10 annas per cent, per mensem and Rs. 9 asanniial rent of your shop....’* 
The document was held to he a bond for Rs. 350 plus possible profits and as such 
liable to pay stamp of at least Rs. 2-8-0.^ 

Wliere a proprietor of a debtor firm executed a deed reciting that the firm has- 
sold certain property to its creditor firms for a certain sum in liquidation of part of 
its debts and promised to repay the balance within a period of four years, and the 
deed was signed both by the debtor firm as vendor and the creditor firms as vendees, 
the creditor firms could not be described as having executed ‘a bond’ to pay the ba- 
lace, because a person cannot by his own instrument bind another person to pay 
any money to him. It was the debtor firm who had undertaken to repay the balance 
and had thus executed a bond in favour of the creditor firm. Even assuming that 
the deed implied a promise, on the part of the creditor firms, of forbearance to sue 
until the expiry of four years, it would be an agreement and not a bond on the part 
of the creditor firms. In this view the instrument was held to embody three matters, 
namely, a conveyance, a bond and an agreement.* 

One V executed an instrument termed ‘agreement of maintenance’ to his de- 
ceased brother’s widow stipulating to pay her annually a quantity of paddy and 
Rs. 7-8-0 for lier maintenance. Tlie document was executed on a stamp of eight annas. 
The Sub-Registrar considered it to be insufficiently stamped and forwarded it to the 
Sub-Collector who observed that the document was more properly a bond than an 
agreement as there was no reciprocity but simply a written promise whereby a person 
obliged himself to pay money and grain to another. The instrument was attested 
and not payable to bearer or order. The Board on these facts held the document 
to be a bond.® 


See also the following instances.® 

. % 


S 2 (5) — Note 9 

1. (’81) 5 Bom 478 (481) (FB), Reference from 

the Chief Commissioner of Central Provinces. 
Also SCO Art. 34 Note 3. 

S 2 (5)— Note 10 

1. (’70) 2 NWPHCR 453 (454), Queen v. 
Buldeo. 

Also seo Note 7. 

2. (’96) 20 Bom 791 (794) (DB), Lakshman^ 
das Raghunathdas v. Rambhau Mat^aram. 
(Bond not operative till the hundis had boon 
dishonoured.) 

3. (’83) 1883 Bom P J 14 (DB), Dhanji v. 
Vohra Bhaiji. (Case decided xmder Act I 
of 1879.) 


Also see Art. 15 Note 5. 

4. (’36) 23 AIR 1936 Lah 449 (451, 452) : 17 
Lah 223 : 162 Ind Cas 774 (SB), Shams Din 
V. Collector^ Amritsar. 

5. (’33) Mad S M p. 6 (6). (Citing, B. P. 
186, 4th February 1881.) 

6. (’33) Mad S M p. 86 (86). (Citing B. P. 
1981 R Mis., i9th October 1905— A docu- 
ment written on a IS-rupoea stamped paper 
in 1905 and termed as a single debt bon<l, ran 
as follows : — “As you are my daughter and 
I have gr^at affection towards you. 1 propose 
to make a gift to you of Rs. 3,000 on account 
of saffron and betel-leaf expenses. As I have 
now no money in hand, I will pay the amount 
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11. Undertaking to deliver grain or other agricultural produce— Clause (c) — 

Under cl. (c) an attested instrument whereby a person obliges himself to deliver grain 

or other agricultural produce to another is a ‘bond.’ Thus, an attested instrument 

contaimng a promise to repay in kind a loan of grain or agricultural produce will bo 
a’bond.’^ 


The Act of 1869 did not include such “grain bonds” in the definition of 'bond * 
Hence, such instruments were only held to be “agreements. 

Timber is not an “agricultm-al produce” within the meaning of cl. (c).3 

An unattested instrument containing an undertaking to deliver grain or otlier 
agricultural produce will not be a ‘bond’ under tins clause."* 

There is a conflict of decisions whether an attested instrument containing an 
agreement for delivery of grain or other agricultural produce in pursuance of an 
agreement for the sale of such article will be a ‘bond.’ The general view is that such 
an instrument will be a ‘bond’ and stampable as such.s 


on Ist May 1910 and, in the meanwhile, I 
agree to pay at the end of every year interest 
thereon at 10 annas per cent per mensem.” 
On a question as to whether the document 
should not be treated both as a “deed of 
gift” and as a “bond” liable to a stamp dutv 
of Rs, 30 plus Rs. 15 under Articles 33 and 
15 the Board hold that the document was a 
bond chargeable with a stamp-duty of Rs. 15 
only under Article 15.) 

(’33) Mad S M p. 84. (Citing. B. P. 2773, 
22nd December 1886— A document exe- 
cuted on a stamp of 8 annas ran to the fol- 
lowing effect : — ‘T have received Rs. 50 
from you os a loan on condition of my first 
son working in your gardens. I have also 
received Rs. 30 os debt employing my two 
other sons in your service. I have thus 
borrowed Rs. 80 from you mortgaging my 
throe sons, and they should bo relieved when- 
ever the amount is repaid.” Held, that the 
document should be considord as a bond, and 
that it cannot bo recognized as a mortgage - 
deed.) 

(’33) Mad SM p. 83 (83). (Citing, B. P. 
3287, 16th December 1881 — A executed a 
document to B obliging himself to pay on 
damand £4,000 advanced to him os a loan with 
interest and exchange. It is signed by wit- 
nesses and further contains an agreement on 
the p&rt of A to the effect that ho will hold 
certain immovable property of his, available 
for mortgage and execute the requisite deeds 
of mortgage when required by B, whom ho 
further appoints his attorney for preparing, 
executing and registering the deeds. Held, 
that the document is a bond and liable to 
stamp duty as such, but that it is not liable 
to further duty on account of the agreement 
Power-of-Attomey conveyed by the 
terms of the document.) 

S 2 (6)— Note 11 

i. (’83) 7 Bom 137 (130) (DB), Magandas 
Khemohand v. Ramchandra HxTaji. 


(’25) 12 AIR 1925 Lah 415 (415) : 6 Lah 276 • 
86 Ind Cas 844 (DB), Wadhwa Mai v. Karim 
Baksh. 

{See also (’05) 7 Bom LH 929 (931) (FB) 
Ramchandra v. Dhondoo Raghn. (An agreed 
ment in a lease to pay one khandy and five 
maunds of paddy on account of the balance 
for the previous year amounts to a bond 
and must bo stamped as such.)] 

2. (’79) 4 Bom 19 (20) : 4 Ind Jur413 (FB) 
Chimnaji v. Rami. 

[.See also (’69) 6 Bom HCR (AC) 107 (109) 
(DB), Lachirarn Jayasangji v. Ramji Shivaji. 
(InBtruniont in tho form of promissory 
note for grain should bo stamped as an agree- 
ment under Art. 1 ofSch. A of Aot X of 18G-> ) 
(’82) 8 Cal 284 (286): 10 Cal LR 219 (DB),, 
Oisborne and Co. v. Subal Bowri.] 

3. ( 85) 8 Mad 15 (17) (FB), Reference under 
Stamp Act, Section 46. 

4. (’24) 11 AIR 1924 Oudh 106 (107) : 26 
Oudh Cas 383 : 80 I. C. 459, Abhayraj Kunioar 
V. Data Din. 

Also see Note 6 and S. 2 (22), Note 26. 

5. *(’06) 8 Bom LR 234 {^U) , In re RalU 

Bros. 

(’84) 1884 Bom P J 257, Rupchand v. Barku. 
(’87) 9 All 585 (689) : 1887 All W N 190 (FB). 
In re, Qagraj Singh. 

(’41) 28 AIR 1941 All 243 (247, 257, 258, 265) i 
ILR (1941) All 471 : 195 Ind Cas 791 (FB), 
L. H. Sugar Factory, Pilibhit v. Moti. (Majo- 
rity view — Bajpai and Dar JJ. contra.) 
(’27) 14 AIR 1927 Nag 72 (73, 74) : 98 Ind Cas 
631, Collector of Himar v. Bakhmichandsa. 
(To bring an agreement under the exemption 
from payment of stamp duty under the C. P. 
Stamp Law Rulings Circular No. 7, it must 
not only be an agreement for sale of goods or 
merchandise including grain or other agricul- 
tural produce, but it must bo iinattestcd. In 
this case, however, it was hold that the docu- 
ment was not an agrooraent for sale of goods.) 



30 [S 2 (5) N 11] 


DEFINITIONS 


But in the cases noted below® it was held that such an instrument was not a 
bond/ the reason given being that the preponderant character of the instrument is 
the sale and not the delivery of the article, which is only incidental to the sale. In 
this view, the instrument would be exempt from stamp duty under Art. 5, Exemp- 
tion (a). 

The true view seems to be that though the instrument is a bond, it is exempt 
from dutv under Exemption (a) under Art. 5®^. The reason is that the exemption 
is general and is not confined to agreements that would have otherwise been 
chargeable under Art. 5. 

An agreement to deliver goods in exchange for other goods is not one for sale. 
Such an agreement if it is in writing and attested and relates to agricultural produce 
will, therefore, clearly be a ‘bond.’’ 


(’33) Mad S M p. 70. (Citing, B. P. 2282, 7th 
August 1885 — A executed a document to B, 
agreeing to deliver to B, 22 bushels of coffee 
at 14 annas per bushel loss than the market 
price and acknowledging receipt of Rs. 72 
as an advance. A further agreed to pay a 
penalty of Rs. 1-12-0 per bushel for every 
bu.shol short-delivered. At the foot of the 
document, O entered a note that, if A does 
not fulfil the above agreement, ho (C) will be 
responsible — Held, that the principal instru- 
ment is a bond and should bo executed on a 
stamp paper of one rupee, and that the foot- 
note is not a separate instrument.) 

Also see Art. 5, Note 17. 

6. (’36) 23 AIR 1936 All 481 (485) : 58 All 

1083 ; 163 Ind Cas 614 (SB), In re Board of 
Revenue. (The definition in S. 2 (5) (c) 

clearly contemplates cases in which the agree- 
ment is merely to deliver grain or other agri- 
cultural produce which is the principal if 
not the solo obligation incurred under the 
agreement. Where such delivery is inci- 
dental or merely ancillary to the obligation 
to sell grain, etc., such agreement is not a 
bond. This decision roust be doomed as 
overruled by AIR 1941 All 243 : ILR (1941) 
Alf471 (FB).) 

(’31) 18 AIR 1931 All 392 (393) : 133 Ind Cas 
157 (FB), In re Mahant Raj Balamgir. 

(Primary object of the deed sale of goods — 
obligation to pay relating to that agreement — 
Agn'emont, though attested, held not a bond — 
Decision must be doomed as overruled by 
AIR 1941 All 243: ILR (1941) All 471 (FB).) 
(T6) 3 AIR 1916 Low Bur 100 (101) : 8 Low 
Bur Rul 382 : 33 Ind Cas 920 (DB), Collector 
of Rangoon v. Maung Aung Ba. (An agree- 
ment to deliver agricultural produce for 
consideration and to compensate the cove- 
nantee in default does not fall within the de- 
finition of ‘bond’ as given in S. 2 (5) (c) so 
as to be chargeable ad valorem under Art. 15 
of Sch. 1, even if it is attested by two wit- 
nesses. Such an instrument is an agreement 
under Art. 5 (1) (c) and falls under Exemption 
(a) of that Article.) 

. (’33) Mad SM p. 76. (Citing, B. P. 1411, 
Mis., 7th November 1911. — By a document, 


attested by witnesses, A bound himself to 
supply 2,000 bags of good paddy within a 
specified period to B at Rs. 4-8-0 a bag to 
delivered on B's boats at a wharf for 
purposes of B’s trade. A received an advance 
of 8 annas per bag amounting to Rs. 1,000 in 
all towards the performance of the contract 
and the balance of Rs. 4 a bag was to be paid 
to A on the days on which the bags ^vo^o 
delivered. The Board hold that the docu- 
ment was not a bond, but that it was an agree- 
ment for the sale of goods falling under Ex- 
emption (a) to Article 5.) 

[See (’69) 5 Bom HCR 151 (152) (DB), 
Satnasuddin Sultan v. Ramji Bhika. (An 
agreement to supply cotton in consideration 
of a sum of money received should be stamped 
under Art. 4, corresponding to Art. 5 and 
not under Art. 15, Sch. A, Act X of 
1862.)] 

[Bee also (’37) 12 Luck 131 (133) : 161 Ind 
Cas 420 (DB), Sundar Lai v. Thakur Can- 
dharp Singh. (The terms of a document 
were that the executant agreed to supply 
the person in whoso favour the document 
was executed certain mounds of sugar-cane 
juice at a certain rate. The document 
proWded for the manner in which the price 
was to bo paid. It also contained several 
provisions as regards the quality of the juice 
to be supplied and also a condition for pay- 
ment of damages at a certain rate per mound 
in case of breach of agreement — Held, that 
the document in question could not be 
treated as a bond and must be treated as an 
agreement.)] 

6a, (1886) 1886 Bom P J 83 (DB), Daryaji 

V. MaJ^tapkhan. (An instrument purporting 
to be a receipt of payment in advance in 
consideration of goods agreed to be delivered 
is a ‘‘bond” but inasmuch as it is an agree- 
ment ‘‘for or relating to the sale of goods,” 
it is exempt from stamp duty. Note — • 
Under Act of 1879, the exemption was given 
not imdor Art. 5, but in a separate Schedule, 
(Sch. 2). But it is conceived the same will 
be the position under the present Act also.) 

7. (’27) 14 AIR 1927 Nag 72 (74) : 98 Ind 

Cas 631, Collector of Nimar v. LaJ^miebandsa ^ 


DEFINITIONS 


[S 2 (5) N 12-13] 81 


12. Covenants in deeds of transfer. — Covenants in sale-deeds, mortgage-deeds, 
lease-deeds and other deeds of transfer may involve an obligation to pay money or 
deliver grain or other agricultural produce as for instance, a covenant for rent in a 
lease-deed. Such covenants are not ‘bonds’ as the obligation which they express is 
merely incidental to the transfer of property effected. In such cases, tlie deed is of 
only one character and hence, there is no question of applying S. 6. A fortiori there 
is no liability to separate duty under S. 5 in such cases. 

For instance, where a deed of sale for a single consideration contains words which 
merely express the usual covenant of title contained in every properly drawn English 
conveyance, they cannot be construed as constituting an indemnity bond and liable 
as such to additional stamp duty.^ Similarly, a stipulation in a deed of mortgage 
whereby the mortgagor binds himself to repay to the mortgagee any costs which ho 
may incur in suits brought against him by the mortgagor’s co-sharers and also any 
debts charged upon the property which the mortgagee may pay, is not an indepen- 
dent stipulation, unconnected with the mortgage transaction. In fact it merely 
states expressly what under the ordinary law of mortgage, the mortgagor is bound 
to do, namely, to indemnify the mortgagee against the expenses incurred in protec- 
ting the title, so long as the equity of redemption remains with the mortgagor. The 
stipulation, therefore, need not be separately stamped as an indemnity bond.^ So 
also a stipulation in a lease-deed which relates to the subject-matter of the lease 
need not be stamped separately. ^ 

In some cases, the covenant may be independent of the character of the instru- 
ment as a deed of sale, mortgage, lease, etc. In such cases, the covenant may be a 
‘bond.’ See Note 6. 

13. Instruments constituting both bond and some other document. — An ins- 
trument may constitute both a “bond” and some other instrument and yet may not 
comprise two “distinct matters.” Thus, an instrument may at the same time 
be a ‘bond’ and a ‘mortgage.’ See the undermentioned cases for instances.^ In 


S. 2 (6) — Note 12 

1. (’76-78) 1 Mad 133 (133) ; 1 Ind Jur 128 
(FB), Case No. 1 of 1876. 

Also so© S. 2 (10) Note 18, S. 5 Not© 5 and 
Art. 34 Not© 3. 

2. (’85) 9 Bom 435 (437) (FB), Damodar 
Qangadar v. Vamanrao Lakshman. 

Also BOO S. 2 (17) Note 23, S. 6 Not© 5 and 
Art. 34 Not© 3. 

3. (1902) 1 KB 441 (461) : 71 LJKB 92; 
85 L T 663 : 50 W R (Eng) 280 : 18 T L R 
105, British Electric Traclioi\ Co. v. Commis- 
sioners of Inland Revenue. 

Also 800 S. 6 Not© 7 and Art. 35 Not© 4a. 

S. 2 (5)— Note 13 

1. (’36) 23 AIR 1936 All 481 (482) : 68 All 

1083 : 163 Ind Gas 614 (SB). In re Board of 
Revenue. (Mortgage of crops and ‘bond’ to 
deliver agricultural produce.) 

’87) 9 All 685 (689) : 1887 All W N 190 (FB), 
In re Qajraj Singh. (Agreement to supply 
twonty-ono maunds of Rab in consideration 
of Rs. 26, received in advance as oamost- 
monoy and certain proUt — Stipulation to 
pay money at one© on failure to supply — 


Collateral security by hypothecating the 
produce of the field — Instrument is both a 
bond and mortgage — Highest duty to bo paid 
under S. 7 of Act I of 1879.) 

(’41) 28 AIR 1941 All 243 (245, 247, 252) : 
ILR (1941) All 471 : 195 1. C. 791 (FB). L. H. 
Sugar Factory^ Pilibhit v. Moti. (Deed — 
Agriculturist executant hypothecating sugar- 
cane field to factory, promising to sol) sugar- 
cane crop and taking Ra. 35 as advance — 
Executant to take further sums from creditor 
aggregate whereof would come to Rs. 100 — 
Price of sugarcane to bo allowed sot-ofif against 
mutalba aforesaid — Executant undertaking 
to pay up mutalba if any found duo by liim — 
Deed bearing two annas stamp, signed by 
executant, attested by witnesses but not 
registered — Document hold bond within 
meaning of S. 2 (6) (Per Full Bench ; Bajpai 
and Dar JJ.. contra! — Instrument was mort- 
gage and agroomont to sell (Per Full Bench) — 
Amount secured under document hold was 
Rs. 100 (Per Full Bench; Vorma and Mulla 
JJ., dissenting)— Document hold sufficiently 
stomped (Per Full Bench ; Vorma and Mulla 
JJ., contra.) 

Also see S. 2 (17) Note 22, S. 6 Not© 7 and 
Art. 16 Note 6. 


2 S. 6. 
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such cases, under S. 6, duty is payable at the highest amount that would be charge- 
able under Sch. 1 in regard to the instrument. 

In such cases, the duty to pay money or deliver agricultural produce is not an 
incident of the main transaction (see Note 12), but at the same time is noi a distinct 
matter. 


14. “Attested by a witness.” — Attestation by a witness is an essential element 
of a ‘bond’ imder clauses (b) and (c).^ Such attestation is not neceSvSary for a ‘bond’ 
imder cl. (a). It was remarked by the Lahore High Court in the undermentioned 
case^ that the object of this distinction is not clear. 

The term “attested” is nob defined in this Act. Li the case noted below^ the 
definition in S. 3, Transfer of Property Act, was applied to this sub-section. 

The “attestation” by a witness must appear on the face of the instrument®*^ 
and no external evidence is admissible to prove the fact of attestation.'* Further, a 
person must sign a document as a witness in order to be treated as an attesting witness. 
Hence, where a person signs a document as a scribe or writer, he cannot be regarded 
as an attesihig witness.® The contrary view expressed in the undermentioned cases®"^ 
is, it is submitted, not correct. 

The requirement as to attestation by a Mitneas under this sub-section is only for 
purposes of stamp. It does not make the instrument one “required by law to be 
attested” like, for instance, a mortgage.® 


S. 2 (5)— Note 14 

1. (*48) 35 AIR 1948 Oudh 258 (259), Ram Dat 
Ram V. Lalta Prasad, (Tho de6hitions of 
‘Bond’ in S. 2 (5) is only meant for tho pur- 
poses of Stamp Act and cannot bo taken to 
apply genoraly to tho term Bond. Henco a 
bond in gonoral is not a document required 
by law to bo attested within tho moaning of 
S. 68 Evidence Act.) 

(’25) 12 AIR 1925 Oudh 188 (188) : 80 Ind 
Cas 860, Dayal v. Bhimma. 

2. (’25) 12 AIR 1925 Lah 415 (416) : 6 Loh 
276 : 86 Ind Cas 844 (DB), Wadhwa Mai v. 
Karim Bakhsh. 

8. (’40) 27 AIR 1940 Oudh 83 (84) : 16 Luck 

285 : 185 Ind Cas 347 (SB), Har Narain Lai 
V. Udan Singh. 

3a. (’22) 9 AIR 1922 Cal 452 (453) : 49 Cal- 

729 : 67 Ind Cas 780 (DB), Bidhuranjan ilfa- 
jumdar v. Mangan Sarkar. 

4, (’17) 4 AIR 1917 Pat 621 (522) : 2 Pat L 
Jour 686 : 41 I. C. 693 (SB), Mohammad 
Sadik V. Amiga Nath. 

5. (’02) 1902 Pun Re No. 14, pago 51 (52): 
1902 Pun L R No. 3 (FB), Oarditta Mol v. 
Dhanna Singh. 

(’40) 27 AIR 1940 Oudh 83 (84) : 15 Luck 
285 : 185 Ind Cas 347 (SB), Har Narain Lai 
V. Udan Singh. (Statement that money toas 
paid in his presence does not make him 
attesting witness.) 

(’95) 17 All 211 (211): 1895 All WN 61 (FB), 
Reference under Act 1 of 1879, S. 49. (A 
mere statement made in writ ing , in tho docu- 
ment by the scribe thereof to tho effect that 
it has k^n written by his pen and is correct 
cannot amount to an ‘attestation* by a wit- 
ness necessary in the case of a bond under 


cl. (b) of sub-s. (4) of S. 3 of tho Indian 
Stamp Act, 1879.) 

<’17) 4 AIR 1917 Pat 521 (522) : 2 Pat L 
Jour 686 : 41 Ind Cas 693 (SB), Mohammad 

Sadik V. Amiga Nath. (‘W. by * 

was hold to mean *written by’ and not ‘wit- 
nessed by.*) 

(’22) 9 AIR 1922 Cal 452 (463, 454) : 49 Cal 
729 : 67 Ind Cos 780 (FB), Bidhuranjan Ma- 
jumdar v. Mangan Sarkar. (A document 
by which the executant promises to pay on 
demand to tho person named in it a sum of 
money with interest bearing the signature of 
tho scribe as its writer is a pronoto and not a 
bond and one anna stamp is tho proper 
stamp.) 

(’33) Mad Sm p. 7 (7). (Citing, B, P. 2712, 
16th December 1886.) 

[5ee also (’21) 8 AIR 1921 Cal 276 (276) : 66 
Ind Cas 906 (DB), Paban Khqn v. Badal 
Sardar.) 

5a. (’87) 10 Mad 158 (159) (FB), Reference 

under Stamp Act. 

(1887) 1887 Bom PJ 302 (DB), Naharvehand 
V. Ravji. (An instrument by which R agreed 
to pay Rs. 26 but which was not made pay- 
able to order or bearer bore hia mark and 
the words “si^atiire of i?, handwriting of B” 
—Held, that if Bwas present when R made 
his mark tho words constituted a form of 
attestation and tho instrument was a bond ; 
if not it was a promissory note payable 
on demand.) 

[See also (’21) 8 AIR 1921 Cal 208 (208) : 48 
Cal 61 : 62 I. C. 97 {TyB),Jagannath Khan v'. 
Bajrang Da^.] 

6. (’40) 27 AIR 1940 Nag 240 (240) : 138 

Ind Cas 638, Ramchandra Dhondbaji v. Zibal 
Sivaram. 
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See also Notes on S. 3 in A. I. R. Commentaries on the Transfer of Proportv Act 
2nd (1945) Edn. ^ 

15. “Person.** — Under S. 13, General Clauses Act, the singular includes the 
plural. Hence, “person” in this sub-section includes “persons.” 

In Dovlatram Uarji v. Vitho Raghoji^ an instrument purporting to be a bond 
was executed by a principal and his surety on one sheet of stamped paper of sufiQcient 
value. But the contract of the principal was written first and signed by him, and 
next after the principal’s signature followed the contract of the surety, signed by liim. 
The question was whether this paper was to be regarded as one or two instruments of 
bonds within the Stamp Act. It was held that the paper represented only one ins- 
trument and as the word ‘person’ in the definition of ‘bond’ included ‘person’ in the 
plural, the instrument was ‘a bond’ by a principal and surety, notwithstanding the 
apparent separation of clauses respectively relating to the principal’s contract and 
that of the surety. The contract of the surety w'as incidental and accessory to that 
of the principal and being in respect of one and the same consideration constituted 
only a single instrument of bond. 

16. Bond by principal and surety.— See Note 15 and S. 6 Note 9. 

17. Date of payment need not be stated. — An instrument need not specify 
the date for payment in order to constitute a ‘bond’ under this definition. i 


18. Valuation for purposes of stamp duty.— Where duty is payable 

on a document, the value of the document is determined only by the priman^ en- 

gagement therein and not by the provisions as to penalty or damages agreed to be 
paid on breach of the contract.^ ° 


In case of bonds coming under clause (a) the primary engagement is what the 
document professes it to be and not what really is such engagement according to the 
intention of the parties. Hence, the value of the document for purposes of stamp dut 
wil be the amount which the executant of the instrument obliges liimself to i)aV 
under the mstrument and not the value of the condition on which the obligation is 
mi According to Halsbury’s Laws of England (1911) VoK 3, page 

104 the words amount secured” do not in the case of a money bond with a penalty 
mean the amount of the penalty, but the amount payable under the condition in 
order to avoid the bond. No decision is cited for the proposition. It is submitted 
tiiat the proposition does not seem to be correct. It is a fundamental principle 


S. 2(5)— Note 15 

1. (’81) 6 Bom 188 (191) (FB). 

Also Beo S. 14 Note 1. 


(’27) 14 AIR 1927 Nag 72 (74) : 98 Ind Cos 
631, Collector of Nimar v. Lakhmichandsa. 
(’67) 5 Suth WR (SCO) 10 (13) (DB), John 
Doyle V. Mundaree Mundul. 


S. 2 (6) — Note 17 

1. (’34) 21 AIR 1934 Nag 261 (261) : 31 Nag 

L R 108 : 153 Ind Cae 952, Chhagardal v. 
Emperor. (Aclmowledgment with attesta- 
tion and promiBo to pay tho amount signed 
by the debtor in creditor’s account book and 
a Boparato chitti of oven date with promise 
to pay interest — Ruju and chitty are one 
transaction — Contention that there being no 
date of payment, it is not bond — Held state- 
ment of date of payment is not part of deSni- 
tion of bond and that tho ruju and chitti 
both together formed a bond.) 

S. 2 (6)— Note 18 

1. (’65) 3 Suth W R (SC) 14 (14, 16) (DB), 

J. IV. Smith V. Qopal Sheikh. 


*(’87) 9 All 585 (589) (FB), In re Qajraj Singh. 

( 80) 2 All 654 (661, 662) (FB), Reference under 
Stamp Act. (Per Stuart C. J., dissenting 
from majority view.) 

2. See (’80) 2 All 654 (663) (FB), Reference 
under Stamp Act. (Imtnunont by which a 
person bound himself in the event of breach 
of certain conditions to pay another a penalty 
of Rs. 5,000 — Instrument held to be a bond 
within S. 3 (4)(a) of Act I of 1879 (now S. 2 
(5) (a) ) and duty was levied on Rs. 6,000. 
(Majority viow-^tuart C. J., dissenting.) 
Note. — The view that such an instrument is 
a bond is not correct. Soo Note 3. But 
that question is apart.) 

Also see S. 3 Note 12, S. 26 Note 7 and S. 27 
Note 6. 
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that stamp duty is payable according to the tenor of an instrument and the question 
as to the substantive reliefs that may ultimately be decreed to parties is irrelevant 
for the purpose of stamp duty. The result of the proposition stated in Halsbury 
will be that where a bond is voidable on the doing of some act other than the payment 
of money, the document will have to contain, under S. 27, a statement of the value 
of the act so as bo determine the value of the document under Art. 15. This position 
seems to be clearly untenable. 

In the case of a simple money bond, the principle amount named in the bond 
will be the value for stamp duty. The interest payable need not be considered 
(See S. 23). 3 

In the case noted below"* an instrument pinporting to be a bond for a loan of 
Rs. 100 stipulated that the executant should pay Rs. 200, including Rs. 100 for 
interest in eight aimual instalments as stated in the deed. It was held that it was a 
bond seciiring an amount of Rs. 200 and must be stamped for R. 200. It was also 
held that S. 23 did not apply to the case. 

As regarrds the valuation of *suttas’ for the purpose of stamp duty see the follow- 
ing references.® 


Chargeable. *(6) “chargeable” means, as applied to an instrument executed 

or first executed after the commencement of this Act, chargeable 
under this Act, and, as applied to any other instrument, chargeable under the law in 
force in *‘[the Provinces], when such instrument was executed or, where several persons 
executed the instrument at different times, first executed: 

a. Substituted “for British India” by I. O. 


MADRAS. 


Provincial Amendments. 


BANGANAPALLE 


In section 2, for clause (6) the following clause shall be substitiUedy namely : 

“(6)‘chargeable’ means, as applied to an instrument executed or first executed 
on or after the 1st day of December 1948, chargeable under this Act, and, 
as applied to any other instrument, chargeable under the law in force in 
Banganapalle State when such instrument was executed or, where several 
persons executed the instrument at dififerent times, first executed.” 

— Q. O. Ms. No. 2722, Bev., 16-11-1948 ; Fort St. Oeo. Oaz., Part-I~~Extra., 
dated 16-11-1948. 


Note : — Notwithstanding anj'tlung to the contrary' contained in any other law no docu- 
xnent executed in the State of BanganapaUe during tho period coiiimencing 
on the 1st April 1948 and ending with the 1st December 1948 shall be invalid 
merely by reason of the fact tliat the stamp duty thereon was paid in stamps 
by means of which the stamp duty under the Indian Stamp Act, 1899. was 

payablo dxiruxg the said period in the Province of Madras. G- O. Ms. No. 2963 

Rov., 13'12- 1948, Fort St. Geo. Gaz., 1948, Part I, page 1261. 

*[1879— S. 3 (5).] 


3, (1900) 3 Bom L R 133 (135) (FB), Vithxi v. 

\Nathusao. (Bond for loan of Rs. 10 stated 
furtht>r that “interest on this sum amounts to 
Ra. 2-8-0 — Total Rs. 12-8-0.” — Debt to bo 
repaid by 26 monthly instalmonts — Bond 
hold liable to pay stamp on principal i.e., 
Rs. 10 only and not on Ra, 12-8-0 as the in- 
terost accrued under tho bond itself — 26 Cal 


179 dissented from.) 

4. (’99) 26 Cal 179 (181) (FB), Sambhu- 

chandra v. Krishna Charan. 

5. (31) Bengal Stamp Manual, Vol. I, Part 
II, App. B. pages 157-161. 

(’33) Mad SM p. 84-85. (Citing B. P. 422 
22nd Jun 1889.) 
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PUDUKKOTTAI 

Same as that of Banganapalle except 

(i) for “Ist day of December” substitute 12th day of August;” 

(ii) for “Banganapalle” substitute “Pudukkottai.” 

' 5-8-1948 ; Fort St. George Oaz., Part I— Extra., dated 

d-o-1948. 


1. Chargeable.’* — Tliis clause is a mere reproduction of cl. (5) of S. 3 of the 

Stamp Act of 1879 with but a slight verbal variation. There was no corresponding! 

provision m the several Stamp Acts that preceded the Act of 1 879. But it was held 

in regard even to those Acts that the question of the proper amoiuit of stamp must be 

determined with reference to the Act in force at the time of execution of the instru- 
ment.^ 

N 

The expression “chargeable” means, with reference to an instrument, chargeable 
under the Act in force at the date of execution of the instrument. Consequently 
the question whether stamp duty is payable on an instrument and if so what is the 
duty chargeable on the instrument, must be decided with reference to the Act in force 
at the date of execution of the instrument, though the penalty has to be determined 
by the Act in force at the time of its presentation in Court . 2 

where an instrument is not liable to stamp duty under the law in force 
at tlie time of its execution, no penalty can be exacted in respect of it under a later 
Act Which makes such instruments liable to duty.® 


In Narayanan v. Karuppathan,^ the question related to an attested note which 
was a promissory note’ under the Act of 1869 in force at the time of execution of the 
instrument but a ‘bond’ under the Act of 1 879 which W'as in force at the time when the 
instrument ^vas presented in Court. The document was not properly stamped. It 
was argued that as under the Act of 1879 the instrument only amounted to a bond 
and not a promissory note it was admissible in evidence on payment of penalty, 
(bection 34 of the Act, (now S. 36) made a promissory note inadmissible in evidence 
even on payment of penalty.) The contention was overruled and it was held that the 
instrument must be regarded as a promissory note the character which it had at the 
time material for determining the duty payable on it. It is submitted with respect 
that the decision does not seem to be correct. No doubt, as the judgment says, the 
expre^ion chargeable” relates to the time of execution. In considering the duty 
payable, therefore, the question as to whether the instrument was a promissory note 

considered Avith reference to the interpretation clause in the Act 
ot 1869. But for the purpose of its admissibility^ under S. 35, it is only the definition 


Section 2 (6) — Note 1 

1. (’66) 1 Mad H C R 226 (228) (DB), Chin- 
nauja Natlan v. Mutthuswami Pillai. 

[See also (’76) 2 Gal 68 (87, 88) : 1 Ind Jur 

337, ][ioran v. Muitu Bibee, (Question of 

stamp must depend on state of things exist- 

mg at the time of execution of the instru- 
ment.)] 

Also soe S. 35 Note 2. 

1«. (’81) 3 Mad 251 (253) (DB), Narayanan 

Clietti y. KarupaOian. 

2. (’82) 5 Mad 394 (396) : 7 Ind Jur 16 (FB), 
Reference under Stamp Act, S, 46. 


(’85) 1885 Pun (Rev.) No. 7, page 10 (10), 
In the matter of the application of Devi Ditta 
Mai. 

(’33) Mad S M p. 7. (Citing, B. P. 2554, 20th 
October 1882.) 

Also 8r>e S. 2 (11) Noto 2. 

3. (’91) 14 Mad 255 (258) (FB), Reference 
under Stamp Act, S. 46. (Case relating to 
instrument executed abroad when Stamp 
Act of 1860 under which the instrument was 
not liable to duty, was in force — No penalty 
could bo levied in rospoct to such instrument, 
under Act of 1879.) 

4. (’81) 3 Mad 251 (253) (DB). 
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given in the Act in force at the time of fche'presentation of the instrument that would 
be relevant.® Inncs, J., observed as follows in the course of his judgment : 

“It appears to me that the levy of a penalty authorised imder the proviso, 
on the admission of an insufficiently stamped document implies a punishment 
for neglect in failing to affix the proper stamp at the time of execution. There 
would be no justification for the levy of a penalty on accoimt of the increased 
stamp duty leviable under the Act in force at the date of presentation over that 
leviable under the Act in force at the date of execution.'^ 

It is hard to appreciate the above remarks in the context of this case. They 
seem to suggest that in the case on hand the stamp duty paid was sufficient under 
the law in force at the time of execution although it would be insufficient if the later 
Act were held applicable. If so, it is difficult to comprehend how the question of 
insufficiency of stamp duty would arise at all. The question could have arisen only 
on the assumption that the proper stamp duty even according to the Act of 1869 had 
not been paid. 

In Mulla and Pratt’s Stamp Act, Fourth Edition, 1941, p. 18, it is stated that in 
the above case the Court held that the duty being one anna at the time of execution, 
the documen t could not be admitted . This is not what the Court held . The decision 
was : “Under the Act of 1869, it is clearly a promissory note and, as such, is not ad- 
missible in evidence, not being f^uly stamped.” As already remarked, the fact that 
the document was a promissory note under the Act of 1869 was immaterial for the 
question before the Court. 

See also S. 35 and Notes thereor. 

For instruments chargeable under this Act, see S. 3 and Notes thereon. 


*(7) “cheque** means a bill of exchange drawn on a specified banker and not 
“Ciiequc.*’ expressed to be payable otherwise than on demand: 

1, Cheque. — This definition is substantially the same as that in S. 6, Negotiable 
Instruments Act. The definitions in the Acts of 1 869 and 1 879 were dra^m in slight- 
ly different terms. The definition has been altered so as to bring it into accord with 
the definition in the Negotiable Instruments Act. 

According to the definition, three things are necessary for an instrument to be a 
cheque. Firstly, it must be a bill of exchange, secondly, it must be drawm on a baixker, 
and thirdly, it must be payable on demand. The parties to a cheque are the drawer, 
i.e., the person who draws the cheque, the drawee, i.e., the banker; and the payee, i.e., 
the person named in the cheque to whom the money is to be paid. 

A cheque, though in many respects resembling a bill of exchange is in some 
respects entireh different. A cheque is drawn on a banker, wliile a bill of exchange 
may be addressed to a person other than a banker. Moreover, a cheque is payable 
on demand, while a bill of exchange may be payable on demand or at any specified 
time. 


♦[1879— S. 3 (6) ; 1869— S. 3 (8).] 


^ ^ 33 : 21 Suth Act held promissory note under that Act and 

\\ R 44Q :s^andun Mtsser V. Mi. Chiitur inadmissible in evidence.) 

Buttee. (Instrument executed prior to 1869 
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The Judicial Committee of the Privy Council in Ramcliurn Mullick v. Lutchmee- 
chund^ observed : 

... .a banker s checjue,. . .is a peculiar sort of instrument, in many res- 
pects resembling a bill of exchange, but in some entirely different. A cheque 
does not require acceptance; in the ordinary course it is never accepoed; it is 
nob intended for circulation, it is given for immediate payment, it is not entitled 
to days of grace; and though it is, strictly speaking, an order upon a debtor by 

a creditor to pay to a third person the whole or part of a debt, yet, in the ordinary 

understanding of persons, it is not so considered. It is more like an appropria- 
tion of what is treated as ready money in the hands of the banker, and in giving 
the order to appropriate to a creditor, the person giving the cheque must be 
considered as the person primarily liable to pay, who orders his debt to be paid 
at a particular place, and as being much in the same position as the maker of a 
promissory note, or the acceptor of a bill of exchange , payable at a particular 

place and not elsewhere, who has no right to insist on immediate presentment 
at that place.”® 

A cheque is not an assignment of money in the hands of a banker; it is a 
bill of exchange payable at a banker’s. The banker is bound by his contract with 
the customer to honour the cheque, when he has sufficient assets in his hands; if he 
does not fulfil his contract he is liable to an action by the drawer in which heavy 
damages may be recovered if the drawer’s credit has been injured.® 

An instrument which purports to acknowledge receipt of a sum of money from 
tim saving account of a depositor with a bank and specifies the name of the messenger 
who is to receive payment, is only a receipt and not a cheque.* 

A agreed to lend money to B for payment of B’s trade debts. In pursuance of 
the agreement B gave his creditors ‘chits’ for certain sums. These chits were address- 
ed to A and roquestea him to pay the amoimts mentioned therein. It w'as held that 
the chits were not cheques as A was not a banker.® 

The endorsement "passed for payment” by the President of a District Board on 
travelling allowance and other bills presented to the Treasury Officer is not of the 

nature of a chequed The reason is that the Treasury Officer is not a banker. (See 
Notes on S. 2 (1).) ^ 

Stamp-duty — Stamp-duty on cheque has now' been abolished by omitting Art. 21 
of Schedule I. 

2. Bin of exchange, meaning of.— See S. 2 (2) and Note.s thereon. 

3, “Banker** — Meaning of. — See S. 2 (1) and Notes .thereon. 


Section 2 (7) — Note 1 

1. (1854) U ER 216 (223) ; 9 Moo P C 46 

(69). 

2. (1841) 174 ER 331 (331) ;2 M & Rob 
401 (404), Serle v. Norton. (This coso is 
to the same effect os (1864) 14 E R 215; 9 
Moo PC 40.) 

8. (1874) 19 Eq 74 (76) : 23 W R (Eng) 301, 

Hopkinson v. Forster. 

4. (’12) 13 Ind Cos 330 (330) (SB) (Lah), In 
re Stamp Act. 

5. (’93) 17 Bom 684 (685) (FB), Ratulal 
Rangilclas v. Vrijbhukhan Parabhuram. 

Also BOO 8. 2 (1) Note 2 and S. 2 (2) and 3 
Note 17. 

6. (’33) Mad S M p. 7. (Citing, B. P. 263, 


14th May 1892: 511, 7th October 1892 — 
The ondorsoment “passed for payment,” 
of the President of a District Board on travel- 
ling allowance and other bills is not of the 
nature of a cheque. All that tho Treasury 
Officer can claim is a receipt from tho payee 
in proper form and stamped with a 1 anna 
receipt stamp when the sum paid exceeds 
Rs. 20. Tho ‘payee’ so far os tho Treasury 
Officer is concerned, is tho Local Board 
which should therefore furnish a stamped 
vouchor to the Treasury Officer, notwith- 
standing that it obtain a stamped receipt 
on tho acquittance roll or otherwise. The 
stamp is required in the former to validate 
the Treasury Officer’s voucher and in the 
latter that of the Local Board.) 
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4. Post-dated cheque. — Post-dated cheques are cheques issued on one date 
though on them a subsequent date is inserted. A cheque whether payable to bearer 
or to order is not rendered void by post-dating it and is admissible in evidence in an 
action brought after the date of the cheque by the holder although he took with 
knowledge of the post-dating.^ The fact that a cheque is post-dated does not make it 
a I ill of exchai^e payable otherwise than on demand. ^ Hence in India a post-dated 
cheque is admissible in evidence although it is not stamped as a bill of exchange.® 
It may be noted that under S. 68, post-dating of bills of exchange and promissory 
notes alone is made punishable and not the post-dating of cheques. 


(8). [Chief Controlling Revenue-authority.] Repealed by the Government of 
India {Adaptation of Indian Laws) Order, 1937. 

Provincial Amendment. 

BOMBAY 

In Section 2, after Clause (7), the following clause shall be inserted namely 

“(8) ‘clearance list’ means a list of transactions relating to contracts required to 
be submitted to the clearing house of an association in accordance with the rules or 
by laws of the association: 

Provided that no instrument shall for the purposes of .this Act, be deemed to be a 
clearance list, unless it contains the following declaration signed by the person dealing 
in such transactions or on his behalt by a properly constituted attorney, namely 

‘I/W e hereby solemnly declare that the above list contains a complete and 
true statement of my /our transactions, and that it includes all the transactions 
required to be submitted to the clearing house in accordance with the rules / 
by-laws of the association. I /We further declare that no transaction relating 
to the purchase or sale on my /our own behalf or on behalf of a principal for 
which an exemption is claimed under Article 5 or Article 43 in Schedule I to the 
Indian Stamp Act, 1899, in its application to the Province of Bombay, as the 
case mav be, is omitted.’ ” 

^Bombay Act II of 1949, S. 7 (1) [1-4-1949]. 

(*89) 16 Cal 432 (435) (DB), Ramen CheUy v. 
Mahomed Qhouse. 

[Ste also (’26) 13 A I R 1926 Mad 1164 

(1155) : 98 Ind Cas 308, Nallaya Ooundan v. 
Palani Ooundan. (Caso relating to ante- 
dating of endorsement on promissory-note.)] 

2. (’89) 16 Cal 432 (435) (DB), Ramen Chetty 

V. Mahomed Qhouse. 

[But see (1867) 2 Ex 163 (167) : 36 L J Ex 
94:16 LT 23:16 WR (Eng) 747, Forster 
V. Mackreth. (So far as regards its practical 
effect, a post-dated cheque is the same thing 
as a bill of exchange at so many days date 
as intervene between the day of delivering 
the cheque and the date marked upon the 
cheque.] 

8. (’04) 6 Bom L R 699 (702), Motilai Shiv- 

lal V. Jagmohundas Vundravasandas. 

(’25) 12 AIR 1925 Cal 1007 (1009): 52 Cal 
677 : 90 Ind Cas 59, Waltsr Mitchell v. A. R- 
Tennent. 


S. 2 (7) — Note 4 

1. (1894) 2 Q B 716 (718, 719) : 64 L J Q B 

99:71 LT 168:43 WR (Eng) 22, Royal 
Bank of Scotland v. Tottenham. 

(1863) 143 ER 441 (444) : 32 LJCP 161: 
8 LT 317: 11 WR (Eng) 648, Whistler v. 
Forster. (A cheque payable to order.) 
(1877) 2 Ex D 265 (267) ; 46 L J Ex 605 : 36 
LT 182:25 WR (Eng) 305, Qatty v. Fry. 

(A stamped cheque payable to bearer.) 
(1868) 17LT646 (646) : 9 B & S 121, Enwnuel 
V. Roberts. (A post-dated cheque is not an 
illegal instrument, and but for special cir- 
cumstances, a banker is not justified in refus- 
ing payment.) 

(1871) 6 QB 209 (212) : 40 LJQB 141: 

24 L T 130, Bull v. O’SuWiron. (There U 
nothing which makes it illegal to post-date 
a cheque or other order for the payment of 
money.) 

(’04) 6 Bom L R 699 (702), Motilai Shivlal v. 
Jagmohandas Vundravandas. 
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1. “Chief Controlling Revenue-authority.” — Sub-section (8) which has been 
repealed by the Government of India (Adaptation of Indian Laws) Order, 1937 con- 
tained the definition of “Chief Controlling Revenue-authority^” which was as follows ; 

“Chief Controlling Revenue-authority” means — 

(a) in the Presidency of Fort St. George, the Presidency of Fort William in Bengal 
and the territories respectively under the administration of the Lieutenant Governors 
of Bihar and Orissa and the North-Western Provinces and the Chief Commissioner 
of Oudli — the Board of Revenue; 

(b) in the Presidency of Bombay, outside Sind and the limits of the town 
of Bombay — a Revenue Commissioner ; 

(c) in Sind — the Commissioner; 

(d) in the Punjab and Burma, including Upper Burma — the Financial 
Commissioner; and 

(e) elsewhere — the Local Government or such officer as the Local Govern- 
ment may, by notification in the Official Gazette appoint in this behalf:” 

For the definition of the expression see now the General Clauses Act, 1897 (Xof 
1897), S. 3 (9a) inserted by the Government of India (Adaptation of Indian Laws) 
Order, 1937 and adapted by the India (Adaptation of Existing Indian Laws) Order, 
1947, which runs as follows: 

*‘jSeciton 3 (9a) “Chief Controlling Revenue-authority” or “Chief Revenue- 
authority” shall mean — 

(a) in provinces where there is a Board of Revenue, that Board; 

(b) in provinces where there is a Revenue Commissioner, that Commissioner ; 

(c) in the East Punjab, the Financial Commissioner; and 

(d) elsewhere, such authority as, in relation to matters enumerated in List 
1 in the Seventh Schedule to the Government of India Act, 1935, the Central 
Government, and in relation to other matters, the Provincial Government, may 
by notification in the Official Gazette appoint.” 

The expression has been used in the following sections of the Act : — Ss. 45, 51, 
66, 57, 60, 70 and 76A. 

It has been held by the High Court of Bombay that a Conservator of Forests 
is not the “Chief Controlling Revenue-authority.”* 


‘^Collector. ” *( 9 ) “Collector” — 

(a) means, within the limits of the ^[towns of Calcutta and Madras and 

of the City of Bombay], the Collector of Calcutta, Madras and Bombay, 
respectively, and, without those limits, the Collector of a district ; and 

(b) includes a Deputy Commissioner and any officer whom ^[the collecting 

Government] may, by notification in the official Gazette, appoint in this 
behalf : 


♦[1879— S. 3 (8) ; 1869— S. 3 (9).] 


Section 2 (8) — Note 1 Contractors v. Secretary of State. 

1. (’93) 1893 Bom P J 449 (FB), Forest Also see S. 67 Note 2. 
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BomW^ I Calcutta, Madras and Bombay” by the Greater 

fs^ 4ct TvTT f “jsh Co.u-t (Declaration of Limits) Act. 1945 

ordinarvoH^inaf Bombay shall mean the area within the local limits of the 

mcAceS^m °f ‘he High Court immediately before the com- 

mencement of the said Bombay Act. 

b. Substituted for ‘tbo Local Government” by A. O. 

Notifications* 

CENTRAL GOVERNMENT 

2 hatt^^hpon^ontr Central Government under, or in relation to, cl. (9) of section 

DeDartment (C' 1 Prov mcial Goverment — See Government of India Finance 

epartment (Central Revenues) Notification No. 9 dated 13-H-1937. 

BIHAR 

tvithi??h*^'l^ >°’^f ’ the i^ditional Deputy Commi.ssioner ofManbhum 

rin^oP^Der^ of Dhanbad— Government of Bihar and Orissa, 

J^manoe Department, Notification No. 7165-F., dated 31-12-1923. 

BOMBAY 

tor’ unLf rhw^ f Bombay, has been appointed ‘Colleo- 

Stamns Karnohi h^ b * * Assistant Superintendent of 

18 41^ 4^ tnd ^ appointed ‘Collector’ under Chapters IV and V and sections 

18, 41, 42 and 51 of the Indian Stamp Act— Bombay SUmp Manual, 1937, page 2. 

CENTRAL PROVINCES 

For notification appointing all Assistant Commissioners and Extra- 4,ssistant 

Ce^rp°"^^® are Sub-Divisional Officers as Collectors under this Act in the 
Central Provinces, see Central Provinces Gazette, 1911, Part I, page 433. 

MADRAS 

eb ‘Collector’ mider the Stamp Act has been deleeated to 

in A*?! f Revenue, dated G-KLIOU efted 

m (1933) Madras Stamp Manual, page 8. 

PUNJAB 

In the case of Lahore district the powers of Collector have been conferred on the 
First >Vssistant to the Deputy Commissioner, Lahore. The power of Collector to 

:rre:n fr ^ 

(1934) Punjab Stamp Msnuai; Part pl^'ch-t 2 ^ 4-8-1034 cited in 

“Conveyance” . Conveyance” includes a conveyance on sale and everv 

Provincial Amendments. 

BENGAL 

end of the clause the words “or bv Schedule T A -lo fb u •» 

Beng, A ct III of 1922, S. 3. [1-4-1922.] ^ the case may be — 

& 55 Vict.^lft^S? 54.]*^^~^' ^ ^ 33 & 34 Viet. C. 97— S. 70 ; (1891) 64 
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BIHAR 

Same as that of Bengal — Bihar Act VI of 1937, S. 3. [1-1-1938.] 

CENTRAL PROVINCES 

Same as that of Bengal — C. P. & Berar Act VI of 1939, S. 2. [1-7-1939.] 


MADRAS 

Same as that of Bengal — Mad. Act VI of 1922, S. 3. [25-4-1922]. 

ORISSA 

Same as that of Bengal — Orissa Act VI of 1943, S.3. [26-4-1943] 

PUNJAB 

Same as that of Bengal — Punj. Act VIII of 1922, S. 4. [15-1-1923] 


UNITED PROVINCES 

Same as that of Bengal — U. P. Act III of 1936, S.2. []-5-i936] 


1. Legislative changes. 

2. “Conveyance.** 

3. “Conveyance on sale.*’ 

4. Conveyance for a term. 

6. “Property.** 

6. Assignment of debt. 

7. Sale of good-will of business. 

8. Trade-mark, patent, etc. 

9. Assignment of contracts. 

10. Family arrangement. 

11. Company cases. 

12. Agreement to convey. 


Synopsis 

I 18 Hire-purchase agreement. See Note 12 
and Art. 6 Note 3. 

14. There must be an instrument of convey- 

ance. 

15. Instrument of conveyance failing to 

operate as such. 

16. Instrument merely recording oral transac- 

tion. 

17. Certificate of sale. 

18. Covenants. 

19. Transfer of share in partnership business. 


1. Legislative changes. — The Stamp Acts of 1860 and 1862 did not contain a 
definition of the term “conveyance’* though Arts. 19 and 23 of those Acts respec- 
tively provided for the payment of stamp duty on conveyances. 


The definition was for the first time introduced in the Act of 1869. Clause (11) 
of S. 3 of that Act was as follows : 


“Conveyance’ means any instrument (except a transfer of a share in a 
Company or Association, a mortgage-deed, a settlement, a lease, an instrument 
of reconveyance of mortgaged property, a compo.sition-deed, an instrument of 
gift, or an instrument of exchange or partition-deed, where no money is paid for 
equality of exchange or partition) by which property is conveyed inter vivos” 
in the Act of 1879 the definition was materially altered. Clause (9) of S. 3 of 
that Act stood as follows : 

“ ‘Conveyance’ means any instrument by which 2 >roperty (whether movable 
or immovable) is transferred on sale.” 

The definition being restricted to transfers on sale, it was held, in a case ari.sing 
Tinder this Act, that a deed, by which a brother conveyed a jiargana and a sum of 
money to his younger brother, on condition that he should release certain family 
property on w’hich he had claims, was not a conveyance as the transfer was not made 
by way of sale. ^ 

The definition in the present Act has removed this restriction and has widened 
the meaning of the term “conveyance” so as to include therein all transfers inter 
vivos.^ The deed in the above mentioned case w’ould now' be a conveyance. 

Section 2 (10) — Note 1 2 ! See the Report of the Select CJommitte^ 

1. (’81) 7 Cal 21 (23) (FB), In the matter of pag® 

the Maharajah of Durbhungah. 
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ii) “conveyance” ig defined by this clause to include 

able oThnmov^n w"" every instrument by which property, whether move- 

p^vided to bj Sch.'L^^^^ other^vise specificaUy 


Tlius, the following instruments are outside the definition : 

1. Agreement relating to deposit of title-deeds, pa^ n or pledge (Art. 6); 

2. Composition-deed (Art. 22) ; 

3. Exchange of property (Art, 31) ; 

4. Gift (Art. 33) ; 


5. Lease (Art. 35) ; 

6. Mortgage-deed (Art. 40) ; 

7. Mortgage of crop (Art. 41); . 

8. Ke-conveyance of mortgaged property (Art. 54); 

9. Release (Ait, 55); 

10. Settlement (Art. 58) ; 

11. Transfer of shares, etc. (Art. 62) ; 

12. Transfer of lease (Art. 63) ; 

13. Trust (Art. 64). 


T. Provincial Legislatures of Bengal, Bihar, Central Provinces Madras Orissa 

I unjab and the Umted Provmoes have added the words “or by Sch lA as the case 

No"; riX te™ 


one person^™; 11:^0 'T 

e's Ts Ttof thLto St^is ^eTtedTT Vart^^l^rTe“' actoowJeV 

^ .1..... .h.t . 'p"sr“,ussT...‘s:n‘: 


S 2 ( 10) — Note 2 

(72) ILR (1946) 

Lah 186 (SB), Miran Bak^h v. Emperor. 

lo. (’18) 6 AIR 1918 Lah 354 (365) • 1918 

No. 115 : 44 Ind Goa 261 (SB). Rti 
tomji V. Emperor. ’ 

\ 2®* (2®6). Ptirsholam 

JJ<M V. Emperor. 

i^'coM, 14th Edition, page 

XT (355): 1918 

Bim Re No. llo : 44 Ind Gas 261 (SB), Bus- 
tornjt V. Emperor. 


* ?^n (®32) : 15 Lah 601 : 

oO Ind Gas 781 (SB), Bholaram and Sons v. 
Emperor. 

(•41) 43 PunLR 294 (296), PursAotom Das 

(p>'-tain dofimtions in S. 2, e.g., 
of Sottloment*^ include a document 
made subsequent to the actual transaction 
tor the purpose of recording it, but in the 
caro ot a conveyance the document to bo 
habls to St amp duty as a conveyance must be 

P«>perty U actually 

(536): 14 Lah 

1(^ * Gas 164 (SB), Md. Haaham v. 

I (Document not con\'eyauce mero- 

y cause it ‘declares” the vendee *8 right.) 
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The test, therefore, to determine whether an instrument is a conveyance is w he- 
ther the intention of the parties was that the instrument should be the only repositor\- 
and the appropriate evidence of the transfer. If the Court finds tiiat tJiis is so, it 
must hold the instrument to be a conveyance. If, on the other hand, it merely- 
recites a past accomplished fact, the instrument is not a conveyance,'" 

Thus, where a document recited that the executant had sold a cei tain laud for 
a money consideration, that out of the consideration a certain amount had been 
received and for the balance another receipt would be given at the time of payment 
and that the possession of the land had been given to the purchaser, it was liefd that 
the document was a receipt and not a conveyance." Similarly, where a document 
stated, “I am enclosing herewith the original sale-deed in respect of the land which 
I have sold to you for the sum of Rs. 1000 and in respect of which I have already 
received the purchase-money from you” it was held that the document was not a 
conveyance.® So also, where a company sold certain silk filatures and other pro- 
perty connected therewith and the deed of transfer recited, inter alia that the mov- 
ables had been already delivered, it was held that the movables w ere not transferred 
by the deed and so no stamp duty could be charged in respect of them. 9 

But if the parties to an instrument have so expressed themselves as to make it 
apparent on the face of the instrument that the w riting was intended to be the record 
of the transfer then being made, the instrument will operate as a conveyance and it is 
immaterial w'hether the W'ords used be in the past tense or in the present.*® Thus, 
a memorandum that A. B. has sold the goods and fixtures in a shoi> to C. 1). w iks held 
to be a conveyance.^* Similarly, where a deed of sale, by w hich a partner sold 1 /10th 
share in the partnership, recited that the 1 /IGth share of the personalty had been 
delivered over to the purchaser before the execution of the deed and the question was 
whether the I /16th share of the personalty w as coiiveyed hy the deed or indepen- 
dently of it, it was held that the share w-as intended to pass and did ))as.s l>y the deetl 
Itself.*^ Again, where a kabin-rmma recited the transfer of property it was held that 
it was liable to stamp duty as a conveyance even though it was worded in such a 
W'ay as to show that the transfer had already taken j)lace.*® 


6*(’32) 19 AIR 1932 Lah 535 (636) : 14 Lah 
102 : 139 Ind Cas 164 (SB), Md. Hasham v. 
Emperor. 

(6 Ind Caa 346, rolled on.) 

{See (’34) 21 AIR 1934 AH 201 (203) : 66 
All 680 : 160 Ind Cas 672 (DB), Rayhubar 
Dayal v. Emperor. (OmamontB sold — Entry 
in purchaser’s account book by seller giving 
description of goods and price paid — Entry 
bold amounted not to conveyance but to 
memorandum of sale and receipt for price.)] 

7, *(32) 19 AIR 1932 Lah 636 (636) : 14 Lah 
102 ; 139 Incf Caa 154 (SB), Md . Haaham v. 
Emper. Also see Art. 63 Note 2. 

8, (’18) 6 AIR 1918 Lah 354 (365): 1918- 
Pim Re No. 116 : 44 Ind Cas 26 L (SB), 
tomji v. Emperor. 

9, ( 96) 23 Cal 283 (288) (EB), In re Reference 
under the Stamp Act^ 1879. 

[See aleo (’33) Mad 8 M p. 9. (Citing, G. O. 
Mis. 1184, Rovonuo, 22nd July 1926; B. P’s 


215-R., Mis., 9th July 1926 and 208-H.. 
Mis., 19th July 1932 — Movable property 
can bo transferred by delivery. It is not 
necessary that it should be transferred by a 
deed. Iho v'alue of the movable properties 
conveyed previously, of whieli mention is 
made either as a preamble in or in the body 
of a subsequent deed convoying immovable 
properties to the same purchaser should bo 
excluded when the question of stamp duty 
is under consideration.)] 

10. (1848) 17 L J Ex 266 (268) ; 11 L T (o s) 
271 : 154 ER 705: 2 Exch 778, Horsfall v. 
Hey. 

11. (1848) 17 L J Ex 200 (268) : 11 L T (o s) 
271 : 154 EK 705 : 2 Exch 778, Horsfall v. 
Hey. 

12. (’80) 12 Cal 383 (387) (FB), In re the 
Menglas Tea Estate. 

13. (’35) 22 AIR 1935 Lah 122 (123), Mt. 
Miraj Begam v. Seth Ram Parshad and 
Sons. 
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In order to determine whether an instrument is a conveyance or any other docu- 
ment the substance of the instrument must be considered. (See also Note 3.) 

A document was executed in favour of a widow whereby the executant, in 
pursuance of a raziruima filed in a suit for maintenance brought by the widow, made 
over to her a piece of land valued at a certain sum in satisfaction of her claim for 
maintenance w ith power to alienate and subject only to the condition that no further 
claim for maintenance was put forward. It w'as held that the document was 
neither a gift nor settlement but must be treated as a conveyance and stamped accord- 
ingly. 

A confirmatory' letter with reference to a mortgage by deposit of title-deeds is 
not an instrument of conveyance so as to be liable to the payment of stamp-duty.^® 

A letter by the official assignee given in reply to a notice by the mortgagee sent 
as required by R. 12 of Sch. 2 of the Presidency Towns Insolvency Act, expressing 
his inability to redeem the mortgage within the time allowed by' law, is not an instru- 
ment of conveyance as it does not purport to trarisfer any property. 

A deed of reconveyance is a conveyance.^’ 

3, ‘‘Conveyance on sale.*’ — The expression “conveyance on sale” is not defined 
in this sub-section. It has been defined byS. 64 of the English Stamp Act of 1891, 
(54 & 55 Viet. C. 39), as including : 

“Every instrument, and every decree or order of any Court or of any com- 
missioners, wliereby any property, or any estate or interest in any property*, 
upon the sale thereof is transferred to or vested in a purchaser, or any' other 
person on his behalf or by' his direction.” 

Under this definition an order of foreclosure was held to be a conveyance on sale.^ 
But in view of the definitions of sale given in the Transfer of Property Act, 1882, 
and the Sale of Goods Act, 1930, which contemplate a transfer of property by one 
person to another, a decree for foreclosure will not be a “conveyance on sale” under 
the Indian law. 


In determining the question w’hether an instrument is liable to stamp duty as a 
convey'ance on sale, the substance of the transaction alone is to be looked at.^ Thus, 


13a (’43) 30 AIR 1943 Oudh 169 (171) : 204 

Ind Cas 363, Hubraji v. Deputy Commissioner^ 
Fyzabad. (Hindu widow by deed transferr- 
ing possession of her husband’s property to 
which sho had succeeded to her daughter 
and grand-children — Held, that in effect and 
substance nature of deed was deed of transfer 
or conveyance.) 

Also see S. 3 Note 12. 

14. (’98) 21 Mad 422 (425) (DB), Reference 

under Stamp Act, S. 46. 

Also see Art. 33 Note 4. 

16. (’32) 19 AIR 1932 Sind 73 (75) : 26 Sind 

Li R 29 : 139 Ind Cas 95, Tyabali v. Parpati- 
bai. 

16. (’32) 19 AIR 1932 Sind 73 (75) : 26 Sind 
L R 29 : 139 Ind Cas 95, Tyabali v. Parpati- 
bai. 

17. (’10) 32 All 171 (175) : 5 Ind Cas 697 
(DB), Emperor v. Rameshar Das. 


S. 2 (10)— Note 3 

1. (1907) 1 Ch 249 (255) ; 76 L J Ch. 246 : 96 
L T 382, In re Lowell and CollartTs Contract. 

2. (1894) 1 QB 607 (513) : 63 LJQB 405: 
70 L T 86 : 42 W R (Eng) 211, Great Western 
Railway Co. v. Commissioners of Inland 
Revenue. 

t(’86) 12 Cal 383 (386) (FB). In re theMenlgas 
Tea Estate. 

•(1866) 2 Ex 46 (50) : 4 H&C 664:36 LJ 
Ex 11:15 LT 282:16 W R (EIng) 258, 
Christie v. Commissioners of Inland Revenue. 

(1897) 2 QB 423 (427) : 66 LJQB 732:77 
LT 270:46 WR (Eng) 1, Coats, Ltd. v. 
Commission's of Irdand Revenue. 

(’93) 16 Mad 85 (89) : 3 Mad L Jour 30 (DB), 
SubTuiraya v. VythiliT\ga. (Composition with 
creditors— Debtor’s estate vested by order of 
Insolvency Court in trustees — Held on cons- 
truction that the document which had been 
executed was a composition deed and not a 
conveyance.) 
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in Christie v. Commissioners of Inland Revenue,^ bv an indenture, wliich recited a 
previous agreement between two partners by wliich the partnership was dissolved 
and the share due to the retiring partner ascertained and partly paid in cash and partly 
secured by a mortgage and by assignment of policies of insurance, the retiring part - 
net' in pursuance of the agreement, conveyed to the remaining partner all his estate 
and interests m the partnership property and assets. The contention was that this 
rtan^ction ivas not a conveyance but an arrangement between the parties to facili- 
tate the dissolution of the partnership. It was held that the substance of the transac- 

tion ci^ected from the deed was a sale and therefore the indenture was chargeable 
With aa valorem duty as a conveyance on sale. ° 


Similarly, where a railway company was amalgamated with another railvav 
company by an Act ol Parliament, the shareholders of tlie former company beiiyr 
made stock-holders of the latter company in lieu of their shares in the former com” 

• • -• ® bio stamp duly as an executed 

instri^ent m writmg, it was held that the transaction by which the amaloamation 

was effected was in substance a transfer on sale and the copy of the Act was therefore 
chargeable as a conveyance on sale.4 ’ 


So also, where a transaction is in substance a sale of a share in a partnership 
and the transfer of a share in a lease only forms part of the subject-matter of the sale 
as bemg a part of the partnership assets, the transaction should be regarded, not as 
the transfer of a lease, but as the sale of a share in a partnership.^ 

.V. substance of the transaction gathered from the deed shows that 

the transfer of a lease did not form part of the subject-matter of the sale of a business 
the whole transaction cannot be regarded as a conveyance on sale. 6 ^ 


In the undermentioned case,? Iiaving regard to the substance of the transaction 
an instrument was held to be a composition-deed and not a conveyance. ' 

If an instrument operates as a conveyance, it is immaterial by what term the 
parties choose to call it.8 Thus, instniments which were described as a memoran- 

dum and a release o were held to be conveyance on sale. See also the under- 


{T872) 20 W R (Eng) 610 (612) : 26 LT 633 : 
7 Ex 211 : 41 L J Ex 106, lAmmer Asphalte 
Paving Co. v. Commiaaionera of Inland Rave- 
nu€. (For tho purposes of stamp duty it is 
requisite to ascertain the legal effect and 
meaning of an instrument, and tho descrip- 
tion of it given by tho parties there to is 
immaterial and there can bo no estoppel.) 

Also see S. 3 Note 12 and Art. 22 Note 1, 

3. (1866) 2 Ex 46 (52) : 4 H&C 664 : 36 
L J Ex 11 ; 15 L T 282 : 15 W R (Eng) 258. 

Also see Note 19. 

4 . (1894) 1 Q B 607 (512) : 63 L J Q B 405 : 
70 L T 86 : 42 W R (Eng) 211, Great Wea- 

tern Ry. Co. v. Commiaaionera of Inland 
Revenue. 

6. (’86) 12 Cal 383 (388) (FB), In re the 

Menglaa Tea Estate. 

Also see Note 19. 

6. (’96) 23 Cal 283 (288, 290) (FB), In re 
Reference under the Stamp Act 1879. 

7. (’92) 16 Mad 85 (89) : 3 Mad L Jour 30 
(DB), Subbaraya v. Vuthilinga. 


8. (1848) 17 LJ Ex 266 (268) : 2 Ex 778 • 

11 LT (os) 271 : 154 ER 705, Horsfall v. 
Hey. 

9. (1848) 17 L JEx 266 (268) : 2 Ex 778 ; 11 
LT ( 08 ) 271 : 154 E R 705, Horsfall v. Hey. 

10. (’08) 32 Bom 505 (508) : 10 Bom L R 730 
(f'B), In the matter of Hiralal Navalram. 
(Where by a document, the executing party, 
purporting to bo entitled to a share in a 
going Pressing Factory, transfers absolutely 
the whole of that share to tho other person 
interested in the factory in consideration of a 
certain sum, the document is a conveyance 
on sale of property.) 

(’43) 30 AIR 1943 Oudh 169 (172) : 204 Ind 
Cas 363, Hubraji v. Deputy Comissaioner , 
Fyzabad. (Hindu widow by deed of daatbar- 
dari (deed of relinquishment) transferring 
possession of her husband’s property to her 
daughter and grand-children — Deed hold to 
be a conveyance— Description in deed that 
it was dastbardari hold to bo misnomer.) 

(’40) Bihar S. M p. 154. 
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mentioned case.^i 

Accortoi; to some English decisions, the term ‘^conveyance on sale" has been 

S E effelted " transfer of^roperty for co^idera 

tion s effected. Thus, where, by a special Act of Parliament a limited company was 

dissolved and renmorporated with additional powers, the property of the Elved 
ft “s held thl '■ f"'- the stock of the old compa^ 

tTartherf w;, L r l^), not^vithstanding 

never beL irev t r rv.”^ companies by reason of thek 

ohlrLab^^ritWt t r **“*'’ ‘’°Py the Act which was made 

geable wnth stamp duty as a conveyance on sale was liable to duty as such.“ 

M. R.“oS'“ved"affol^wsT^ o/ Inland Hevenue^^ Lord Esher, 

nops*tw“i^° ^ stamp Act, the words used are “a conveyance on sale.” 

mirchat lo^^ *here is a definite contract of 

i TO^evanr.^ that the Way to construe the Stamp Act, or does it mean 

^ ance the same as if it were upon a contract of purchase and sale? The 
latter seems to me to be the meaning of the phrase as there used.” 

In that case, by an Act a railway company was amalgamated with the armellant 
KU nay company, the undertakmg of the former company being transferred to the 
appellant company and the shareholders of the fomier compa^ S Xn the 
.stock of the appellant company in exchange for the stock oAhe^ for^r Company 

chargeable as an executed instrument in ivriW It 
as held that the trai^action was as if it were upon a contract of purchase ^ sale 
and that, therefore the copy of the Act was chargeable with stanfp duty as a con- 
r eyance on sale. This case has already been noticed above in anSiher Annection. 

A sale is not the less a sale because the contract of sale is worked out by or under 
an order of a Court; and where an instrument of conveyance is executed by an ^def 
of »■ Court, It camiot be said that the sale has taken place by the order ol the Court 

‘ssyrss Visrs 

Where an instrument is drawn in the form of a convevaTinA i 

it is liable to stamp duty as a conveyance on sale unnecessarily, 

tees of a trust pro^rty A a ceatei te pLu!nL“e' teusfT 

be made for a pecuniary consideration. But, if the parties thtek it fi't tf fr^me the 

’31) Bong S M Vol. I p. 69. (Citing Board’s 
Collection 8, file 167 of 1904 — A and his two 
sons wore co-partners in business. A wish- 
ing to retire, executed a deed in which 
on the receipt of Ks. 50,000 he acknowledged 
that he had no more claims on his co-partners 
and released and assured in favour of his two 
sons his right, title and interest in the several 
businesses and in the properties purchased 
out of the Profits therefrom — Held that the 
deed is a conveyance chargeable with dutv 
under Article 23.) 

Also see Art. 55 Note 1. 


Tf deed of 

^ttlement held not deed of gift—Caae under 

Madra^ Regulation H of 1825 .) 

^1107^07^1 (990): 76 LJKB 

WR<X) 

^9ft J Q B 297 (299, 300) : 74 L T 

^.44 WR (Eng) 300 : (1896) 1 QB 422, 
Huntington Commissioners of Inland 
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instrument as a sale-deed for a money consideration, it is liable to stamj) duty as a 
conveyance on sale.^® 

If an instrument is a conveyance on sale, the circumstance that it forms part of 
a larger transaction cannot affect the nature of the transaction.^*^ 

Where two or more items of property are sold for a certain sum of money and 
the value of each item is also mentioned in the instrument, the iiLstrument is simply 
a deed of sale coming within the definition of conveyance.^’ 

Where under an instrument a mortgagor relinquished his title to the moi’t- 
gaged property in favour of the mortgagee in consideration of a certain sum besides 
the mortgage-money, it was held that the instrument was a conveyance on sale.^ 

4. Conveyance for a term. — Where, after the period prescribed for redemption, 
the mortgagor and the mortgagee agreed that the mortgagee should continue in abso- 
lute possession for a fixed term and then restore the property free from the mortgage 
lien, it was held that the agreement was distinct from the original mortgage and was 
a conve 3 ’ance for a terra of y’^ears.^ 

5. “Property.** — The word “property** is not defined in this Act, nor was it 
defined in the Act of 1879. It was, however, defined in the Act of 18()9 by cl. (20) 
of S. 3, the definition being “ ‘property’ means property being in British India.” 
The expression “being in British India,” was interjjreted in the undermentioned caso,^ 
to mean being in British India at the time of the making of the inMruincnt, so that an 
assignment of the next 3 'car’s crop would not be an assignment of “property” under 
the Act. It is conceived that such assignment would be a “conveyance” under the 
present Act. 


In another case^ a doubt was expressed as to whether the definition would include 
property not in British India at the time of the execution of the document, but wliieh 
might subsequently be brought or sent to British India ; and it was held that a letter 
of assignment of a chose in action, the subject-matter of which was not in British 


India at the time the letter was signed and did not arrive into British India until 
about a 3 'oar afterwards, did not require any .stamp. The omission of this definition 
from the present Act removes any doubt as to such a letter being a conveyance. 


The word “property” in its widest and most generic legal sense means the highest 
right a man can have to anything, being used for that right which one has to lands 


15. (’84) 7 Slatl 350 (351) (FB), Reference 
under Indian Stamp Act, S. 4 6. 

Also 800 Art. 55 Note 6 and Art. 62 Note 8 

16. (’96) 20 Bom 432"(434, 435), (FB) Reference 
under Sta)np Act, S, 46. (Old bank and new 
bank, by agmomont, agrooing to transfer to 
now bank all proportios of old bank — Dood 
of conv’oyanco — Old hank transferring its 
immovnblo property to new bank to carry 
into olToet pn^vions agreement for considera- 
tion — Held tleod was conveyance and liable 
to stamp duty as such although it formed 
part of previous agrooment.) 

17. (’73) 10 Bom H C K 354 (355) (FB), 

In re Tukaram Hart Atre. (The stamp duty 
leviable upon such instrument should be 
Circulated upon the aggregate sum specified 


therein and not upon the various items for 
which each property had boon passed.) 

Also see S. 5 Note 10. 

18. (’91) 15 Bom 075 (677) (SB), Sinapaya v. 

Shivapa. 

S2 (10)— Note 4 

1. (’82) 6 Bom 674 (079) : 7 Ind Jur 96 (DB), 

Gopal Sitaram v. Desai. 

S2(10)— Note 5 

1. (’77) 2 Cal 58 (87) : 1 Ind Jur 337 (DB), 

Moran v. Bibee. (Assignment as 

security for money iulvanced, of indigo to 
be manufactured is not mortgage of property 
“being in British India.’’) 

Also see S. 2 (17) Note 1, S. 3 Note 18 and 
Art. 41 Note 2. 

2. (’71) 8 Bom H C R (o o J) 169 (180) (DB), 
Meyji Hartsraj v. Ramji Joita. 


2SA7 
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or tenements, goods or chattels which does not depend on another’s courtesy.^ For 
the purposes of stamp law it has been defined as that whicli belongs to a person ex- 
clusive of others and wlxich could be the subject of bargain and sale to another.** 

A deed evidencing a transfer for consideration of the exclusive right of all the 
kankar under the land is a conveyance inasmuch as it transfers for consideration an 
exclusive right to property.^ 

But an indenture, by which a company purported to grant to a person the sole 
and exclusive right to carry on the business of asplialt-paving withiji two counties 
with tlxe asphalt to be supplied by the company was held not to be a conveyance as 
no property w'as transferred thereby, the company having no monopoly as to asphalt- 
paving in the two counties and the instrument not being the transfer of any mono- 
poly or exclusive right, though the instrument was described a grantor licence.® 

AMiere a ceitified purchaser ofproperfcy by an instrument i>urported to relin- 
quish ill favour of the real purchaser any claims he might have in respect of the pro- 
perty, it was lield that the instrument was not a conveyance.’ 

The transfer of a licence is not a conveyivnce even when it involves the transfer of 
the deposit standing in the name of the transferor to that of the transferee.® 


But the transfer of a decree by sale is a conveyance.® Similarly an instru- 
ment authorising a person to fell trees in the executant’s tope for a consideration,^® 
an instrument evidencing a transfer of patta land paying revenue to Government for 
a consideration, and an instrument by which the right of vending toddy in a farm 
is transferred,*- have all been held to be convevances. 

V 

Property transferred may be either movable or immovable. “iMovable pro- 
perty” is defined by sub-s. (34) of S. 3 of the General Clauses Act, 1897. wliich applies 
to this Act as meaning property of oveiy description, except immovable property- 


3. Wharton, Law Lexicon, 14th Edition, 
pages 809, 810. 

[.See also ( 06) 33 Cal 425 (432) : 3 Cal L Jour 
205 (DB), Juggeswar Duit v. Bhuban Mohan 
Mitra. (The tonn “property comprised in a 
mortgage” in S. 85, T. P. Act, means not 
the physical object, but tho interest therein, 
which tho mortgagor is competent to trans* 
for by way of mortgage at tho date of tho 
transaction.) 

(’91) 13 All 432 (473) (FB), Mata Din v. Kazim 
Husain. (Mahmood, J. Contra.) 

(1894) 3 Ch 156 (157) : 63 L J Ch 836 ; 71 L T 
173 : 42 W R (Eng) 567, In re Earansbaw. 
(Tho expression “property” is not a term of 
ancient art. In Wilhams on Real Property 
there is a well reasoned explanation of tho 
term “property” which shows that it is used 
in throe senses, two of which are leading 
senses. “Property” may denote tho thing 
to which a person stands in a certain relation 
and also tho relation in which tho person 
stands to tho thing — Held that an advowson 
in gross though an incorporeal he reditamont 
is free-hold property.)] 

4. (1854) 10 Ex 147 (156, 157) : 166 ER 
392 : 23 L J Ex 345 : 102 R R 511 : 2 W R 
(Eng) 561, Potter v. Inland Revenue Cowi- 
missioTiers. 


(1872) 20 WR (Eng) 610 (612) : 26 L T 633: 
7 Ex 211 : 41 L J Ex 106, Limmer Asphalte 
Paving Co. v. Commissioners of Inland Re- 
venue. (Potter v. Inland Revenue Commis- 
sioners, (1854) 2 WR (Eng) 561: 156 ER 
392, followed.) 

5. (’81) 1881 Pun Re No. 44 page 113(114) 
(FB), Scott V. Banna. 

6. (T872) 20 WR (Eng) 610 (612): 26 LT 
633:7 Ex 211:41 L J Ex 106. Dimmer 
Asphalte Paving Co. v. Commissioners of 
Inland Revenue. 

7. (’02) 24 All 372 (374) : 1902 All WN 71 
(FB), Reference under S, 57 of Act II of 
1899. 

8. (’33) Mad S M p. 96. (Citing, B.P. 23-R.. 
Mis., 8th February 1932.) 

9. (’33) Mad S M p. 91. (Citing. B. P. 1292, 
9th May 1883.) 

10. (’33) Mail S M p. 93. (Citing, B. P. 
192-R., Mis., 28th January 1903.) 

11. ( 33) Mad S M p. 91, (C?iting. B. P. 1576, 
21st October 1880: and 1145, 23rd June 
1881.) 

12. (’33) Mad S M p. 92. (Citing, B. P. 636, 
14th September 1889.) 

Also see Art. 55 Note 1 and Art. 62 Note ^ 
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and “immovable property” is defined by sub-s. (25) of s. 3 of that Act as including 
land, benefits to arise out of land and things attached to the eartli, or permanently 
fastened to anything attached to the earth. The term “immovable property” as 
used by the Indian Legislature is not, as observed b\ their Lordships of the Priv^' 
Council in Maharana Fattelisingji v. Dessai^^^ identical with “lands or houses”; it is 
used as something less technical than ‘Teal ’, and it comprehends all that would 
bo real property according to English law and possibly more. 


An agreement to purchase property subject to a mortgage lias been held to 
come within the words “any equitable estate or interest in any property whatsoever” 
in S. 59 (1) of the English Stamp Act, 1891, and as such liable to stamp duty as a 
conveyance on sale.^^ 

See also A. I. R. Commentaries on the Transfer of Property Act, 2nd (1945) 
Edn., S. 3, Kotes 2 to 10, and S. 5 Note 5. 


6. Assignment of debt. — An assignment or re-assignment of a debt is a con- 
veyance within the meaning of this definition.' In ^^andubai v. Gaxi^ a debtor 
authorised his creditor to receive on bis behalf a sum of money due to him by the 
Panjrapol authorities by a letter which was as follows : ‘T beg to apply that I have 
completely fulfilled the agreement to supply fodder and that the sum of Rs. 22 duo 
to me on account should be made over on my behalf to Shet Mangaldas Bhanji. 
He will sign on my behalf, and 1 consent to his doing so.” This letter was lield to 
operate as an assignment of the debt to the creditor and to fall within the definition 
of conveyance. It is submitted that the decision is not correct. To effectuate 
an assignment of a debt there must be words of transfer in the instrument. Thi.s 
decision was dissented from by tlie Madras High Court in the luidermentioned case^ 
on the ground that in the absence of words of transfer, there cannot be an assignment 
of a debt. 

A book-debt like any otlxer debt, is property. An instrument transferring book- 
debts is, therefore, a conveyance.* 

Transfers coming under Art. 62, Sch. I, will not be “conveyances,” though they 
may bo transfers of “debts.” Because, this clause 
otherwise specifically provided for in Sch. I. 

7. Sale of good-will of business. — Lord ^laonaughten observed in Commissioners 
of Inland Revenue v. Muller <£? Co.'s Margarine Ltd.^: 

“Good-wili is a thing very easy to describe, veiy difficult to define. It is 

the benefit and advantage of the good name, reputation, and connection of a 


expressly excludes instruments 


13. (’74) 1 Inti App 34 (52): 13 Bong. L R. 
254 (PC). (Case under Limitation Act of 
1869.) 

Also Boe S. 2 (16) Note 21. 

14. (1898) 2 Q B 141 (145, 146) : 67 L J QB 
755 ; 79 L T 32, Farmer and Co., Ltd. v. 
Inland Revenue Commissioners. 

S2 (10)— Note 6 

1. (’33) Mad S M p. 94. (Citing, B. P. 1421, 
Mis., 8th November 1911.) 

2. (’02) 27 Bom lotf (153): 4 Bom LR 
951 (FB). 

8. (’26) 12 AIR 1925 Mad 753 (756) : 87 Ind 

Cos 382, Doraisami MudXiar v. Doraisami 
Ayangar. 


4. (1900) 82 LT 689 (691, Measures Bros. 

Ltd. V. Commissioners of Inland Revenue. 
(1891) 7 TLR 610 (610), Troup v. Commissioners 
of Inland Revenue. 

S2 (10)— Note 7 

1. (1901) 1901 App Cas 217 (223, 224) : 70 

L J K B 677 : 84 L T 729 : 49 W R (Eng) 603. 
[(iSee also (1896) 1896 App. Cos 7 (i?) : 65- 
L J Ch. 1 : 73 L T 514 : 44 W R (Eng) 225, 
Trego v. Hunt. (Attracting customers to 
the business is a matter connected with the 
carrying on of it. It is the connexion thus 
formed, together with circumstances, whe- 
ther of habit or otherwise which tend to make 
it permanent, that constitutes the good-will of 
a business.)] 
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business. It is the attractive toree which brings in custom. It is the one thing 

wliich distinguislies an old-established business from a new business at its fir.qt 

start.” 

It is established by a long line of decisions that a good-will is property.^ An 
assignment of the good-Mull of a business, togethei ^Wth the premises for a valuable 
consideration is lialile to ad valorem duty on the te/io/c amount of the consideration. ^ 

Where an agreement in writing to sell the premises of a wholesale manufacturing 
business earned on abroad together with the good-will of the business for a lump 
sum was executed by the vendor abroad and by the purchaser in England, it was 
held tliat the goodwill was 'property locally situate out of the United Kingdom” 
within the meaning of S. b9 (1) of the English Stamp Act, 1891, and that, therefore, 
the agreement was not cliargeable with ad valorem duty.* 

A good-will iti callable of being sold independently of landA Where it is so 
sold, the insti innent by which it is sold will be liable to stamp duty as a conveyance 
on sale, ihus, in 11 est London Syndicate v. Commissioners of Inland Revenue*^ by 
an agreement the vendor agreed to sell the good-will of the business of a hotel pro- 
prietor and the lease of the hotel for a lump sum. The landlord having refu.sed his 
consent to the assignment of the lease, the vendor executed a declaration of trust 
of the lease-hold premise.s m favour of the purchasers as provided by the agreement. 
It was held that the good-will being capable of being sold independently of the lease, 

the agi cement was liable to stamp duty as a conveyance on sale in respect of the value 
•of the good-will. ^ 

See also the undermentioned cases.’ 

8. Trade-mark, patent, etc.— A trade-mark like a good-will is property and 

<as such an agreenient to sell a trade-mark is liable to ad valorem stamp duty as a 
conveyance on sale.* ^ 


2. (1896) 2 Q B 356 (350) : 65 L J Q B 657 : 
14 W R (Bng) 670, Benjamin Brooke tt* Co. v. 
Commissioners of Inlanrl Bev€>ouc. 

<1901) 1901 App Cas 217 (223) : 84 L T 729 • 
49 W R (Eng) 603 : 70 L J K B 677, Com- 
missioners of Inland Itevenue v. JUidler d? 
Co's. Margarine Lid. 

<1898) 2 Q B 507 (513) : 79 L T 289 : 47 W R 
(Eng) 125 : 67 L J Q B 956, West London 
Syndicate v. Commissioners of Inland 
Revenue. 

*(1854) 10 Ex 147 (159): 23 L J Ex 345: 
156 ER 392:2 W R (Eng) 561: 102 RR 
511, Potter V. Copnmissioners of Inland 
Revenue. 

3. * (1854) 10 Ex 147 (159) : 23 LJ Ex 345: 
2 WR (Eng) 561: 156 ER 392:102 RR 
611, Potter V. Commissioners of Inlatul 
Revenue. 

4. (1901) 1901 App Cas 217 (225) : 84 I, T 
729 : 49 W R (Eng) 603 : 70 L J K B 677, 
Commissioners of Inland Rev. v. Muller d? 
Co's. Margarine Ltd. (The Earl of Halebury 
L. C. dissenting — (1900) 1 Q B 310 affirmed.) 

5. (1754) 10 Ex 147 (159) : 23 L J Ex 345 : 
156 ER 392:2 WR (Eng) 561:102 RR 

oil. Potter V. Commissiotxers of Inland Revenue. 


(1898) 2 QB 607 (513) : 67 LJQB 956:47 
WR (Eng) 125:79 LT 289. West Lomlon 
Syndicate \’. Commissioners of Inland Revenue. 

6. (1898) 2 QB 507 (513, 523) : 67 LJQB 
9o6:79 LT 289:47 W R (Eng) 125. 

7. (’96) 23 Cal 283 (288) (FB). Reference 
under Stamp Act, 1879. (When by one and 

ho same deed there is a conveyance of free- 
hold land and good-will and a transfer of 
interests secured by looses, the deed should 
bo stamped under Art. 21 of the Act of 1879, 

valorem duty on the conveyance 
ot the free-held property, good-will, buildings 

under Art. 60 with a duty 
ot Rs. 5 on the transfer of each of the interests 
secured by the leases.) 

^ • -*9 h T 345 : 31 

>V R (Eng) 477, Arundell v. Bell. (As a 
general rule, and in tho absence of express 
contract, there is not, in a partnership bet- 
ween solicitors, any partnership as 9 ^t which 
IS capable of being^ sold or valued as tho 
good-will of the partnership business.) 

S2 (10) — Note 8 

i Q ^ 356 (359): 14 WR (Eng) 
670 : 6o L J Q B 657, Benjamin Broke Co. 
Ltd. V. Commissiomers of Inland Revenue. 
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So also, a share in a patent and a sole licence to use in a particular area tlie 
invention protected by the patent are property and an agreement for tlie sale of such 
a share or licence is, therefore, liable to stamp duty as a conveyance on sale.” 

9. Assignment of contracts. — An assignment of the benefit of a contract is 
an assignment of a chose in action ; and a chose in action being property, an instru- 
ment assigning the benefit of a contract amounts to a conveyanc^e within the meaning 
of this clause. Thus, where the benefit of a contract was assigned to the plaintiff 
■with the folio-wing endorsement, “I have sold the wliole of my right and interest in 
this contract and in the goods mentioned therein to the plaintiff,” it was held that the 
document was the assignment of a chose in action and therefore must be stampc'd 
as a conveyance.^ Similarly, where by an agreement made in England the benefit 
of a contract entered into abroad was sold to an English (company, it was held that the 
benefit of the contract was property andtliat an ad valorem duty was ])ayable on the 
agreement as a conveyance on sale. ^ So also, an agreement made in England for 
the sale of a licence to use an Australian patent, f.e., of the benefit of a contract, was 
held to be a conveyance on sale and chargeable with stani]) duty accordingly.® 


10. Family arrangement. — The question whether a deed of family arrangement 
amounts to a convcyarce on srle depends on the nature of tin* deed itself. In Mar- 
quess of Bristol V. Commissioners of Inland Revenue^ Kennedy, J.. observed as fol- 
lows : 


‘‘There may be things which are clearly not conveyances on sale and yet 
are family arrangements which involve certain considerations of money’s worth 
being dealt witli in the transaction, but as to which it could not correctly be 
said that there has heeu a conveyance on sale ; but it .«eems to me to bo equally 
clear that there may be things which are in a sense family arrangeinents. but 
which also involve and are, .so far as the documents are concerned, conveyaJices 
on sale. If the method or machinery adopted is really a conveyance on sale — 
a sale for money — it matters not that the ultimate purpo.'’e of tlie parties in 
making use of this mp-cliinery may bo of an indirect nature — not necessarily 
involving a money gain to the one side or to the other. There may not bo a 
bargaining for the ])urpose of making profit, in the sense of money profit, but 
none the less it ajipears to me that, if there is a conveyance of ])ropcrty and 
money given for it, it matters not whether or not it is entered into by the one 
party or the other because it will facilitate the maintenance of good relations 
between tlie parties, or help, it may be, the buyer to j>reseive intact an astato 
in which he has, either from affection or from the prospect of inheritance, a 
special iritere.st.” 


In that case, by two deeds made between B and H (who was the heir of B’s settled 
e.tatos) aftoi’ reciting that H had undertaken the payment of the mortgages on the 
estate and that B was indebted toH in certain sums, it was witnes.sed that in pur- 
suance of a family arrangement B conveyed to H liis unsettled estates subject to 
the mortgages, and also certain specified chattels; but power was reserved to B and 


2. (1897) 1 QB 175 (180, 181, 182) : 60 

LJQB 137:76 LT 534:45 W R (Eng) 
203, Smelting Company oj Australia v. Com- 
missioners of Inland Revenue. 

S2(10)— Note 9 

1. (’07) 9 Bom LR 119 (121, 122), Nathu 
V. Hansraj. 

2. (1901) 1 K B 245 (250, 267, 259) : 70 L J K 
B 21 1 : 84 L T 101, Danubian Sugar Factories 


V. Commissioners of Inland Revenue. 

3. (1897) 1 Q B 175 (180, 181) : 66 L J Q B 

137 : 75 L T 534 : 45 W R (Eng) 203, Smelts 
ing Company of Australia v. Commissioners 
of Inland Revenue. 

S2(10) — Note 10 

1. (1901) 2 K B 336 (339. 340) : 70 L J K B 

759:84 LT 659 : 49 W R (Eng) 718. 
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that” family ariangenient at anv time. It was held 

mean tl at Ihero rrn'TTT""''" ca,meilation clau.se did not 

Umdedtobe b.nding, but that the family \aiTangement 000^1 be t^led 

sn., i?" "Imre a tatlier by a deed conveyed certain nropertv to his 

^ov sim^hmlfT :fnr r'"' ^ consi^E; If IZ 

.^^^.Sters it was teld tlc' r^ T augmentation of the fortunes of his 

could norbe j^nsideiid*^ 

to the u-e of t r^nt.M, I rr” I” *"* ‘'‘""''ify "f i'SOO a year to the plaintiff, 
the deed did not lef^ ir ^ lui.sband and wife, during their joint lives, it was held that 

did not iccpnre (id valonni stamp duty as upon the sale of an annuity. ^ 

of 187V'umt^ deed* Calcutta, in a case arising under the Stamp Act 

gana i nd a suuw.f f<»mly arrangement by which one brother conve^aal a par- 

Snv t.t4 ..u IK 1 *’'" of the latte/ re- 

it w.h.ni ; f I-roperty on which he had claims, was not a conveyance as 

S-u^lh/hr'^ars/:;^ hi 

in cases.— By a deed of “apport” e.xeeiited in France nronertv 

the ' f’'^*'®fc>red by one Engli.sh company to another Engli.sh 'comnanv 

be i/smed r/d l“l ' “l^res of the latter company Mhich w/re to 

instr/melit V. former company in England. It was hela that the 

JiisTiutaent ^^as a conv'eyance on saJe.^ 

A company, which wa.s then in the course of being 
'oluntanly woimd up, entered into an agreement in writing with the B comnan^ 

hereby d was agreed that the share-holders of the A company should respectively 
exd lange their shares m the A company for shares in the B compani , aiul that upon 

they sSdThenceforth hold'Xeh re^/X^sbares in^he T 

L‘d!,rj.r- '• “ ■»"">« 

the selling company preference stork of th^ allotting to the share-holders of 

^ P l y preteie nce stock of the purchasmg company. It was held that 

(1050): 3 LJKI3 S>(nn_^~ 

(OS) 211, Denn d. Manifold v. Diamond. ^>-(10) — ^oTE 11 

(495) : 6 LJCP t (-5» 26) : 77 

185, .IWi/ V. John Nanney. (Denn d. r / A Commissitmera of 

Manifold V. Diamond, (1825) 107 ER 1049 v, Jk/ap/c <t Co. 

applied.) ’ i 13) : 68 LJQB 

W I "*«"«'• of deldBtuJu'^rn ' ^ 320, Cheater- 

the Maharajah of jDiirbhunga, lievenue ^ * (Commissioners of Inland 
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the deed which evidenced the above transaction was a convej’ance on sale.^ 


By an agreement between the old bank and its liquidators and the new bank, it 
was agreed that the former should transfer all its property and effects to the new 
bank, the consideration being that the new bjiaik should discharge ail debts and 
liabilities of the old bank, and that every member of the old bank should, in respect 
of each share held by him in the old bank, be entitled to claim an allotment of one 
share of equal value in the new bank. By a deed executed to carry into effect the 
said agreement, the old company and its liquidators transferred its immovable pro- 
perty to the new company at an agreed value. It was held that the deed was a con- 
veyance on sale. 4 

A conveyance to the company, of property which is the property of the share- 
holders in their indi^^dual capacity, is just as much a conveyance as if the share- 
holders were totally different persons.® Thus, where eight persons, the owners of 
a tea estate, purported to convey their rights in the estate to a company, the consi* 
deration expressed in the deed being payable in shares and debentures of the com- 
pany and the only share-holders and debenture-holders were these eight persons, it 
was held that the deed was a conveyance on sale and as such ad valorem duty was 
payable thereon.o 


A share is property in the hands of a share-holder, and when a share holder 
exchanges his shares with another the transaction may amount to a transfer by way 
of exchange or conveyance.? Thus where, by an instrument entered into in pursuance 
of an agreement a share-holder in one company transfers his shares to another com- 
pany in exchange for certain shares in the latter company it has been held in the 
undermentioned English decisionss that the transaction will amount to a conveyiince 
on sale of the shares. (Under this Act the transaction may fimount to an exchange. 
See Art. 31 Note 2.) 


But when the company is for the first time issuing shares tliere is no (pu^stion of 
property already possessed by the company being thereby transferred to the allottee.^ 
Where therefore a comi>any for the first time issues shares the allotmejit of shares 
cannot amoimt to a conveyance within the meaning of this clause. Thus where two 
comiKinies orally agreed to allot some of their .shares, fully jjaid up, to each other 
otherwise than in cash, and the substance of the agreement was embodied in resolu- 
tions recorded in the books of both the companies and a statement embodying the 
particulars of the abo\-e agreement was filed in the form prescribed before the Re- 
gistrar under S. 104 of the Companies Act, it was held that the contract of wliich the 
particulars were recorded in the prescribed form did not amount to a conveyance 
as there was no transfer of property. 


3. (1804) 33 ILJ Ex 173 (176) ; 10 LT 
161 : 13 W R (Eng) 10, Furnesa Railway Co. 
V. Commiaaionera of Inland Revenue. 

4. (’90) 20 Bom 432 (434, 43.5) (FB), Reference 
under the Stamp Act, Section 46. 

6. (’86) 13 Cal 43 (46) : 11 Ind Jur 22 (FB), 

In re The Kondoli Tea Co. Ltd. 

6. (1894) 1 Q B 516 (529) : 63 L J Q B 173 : 
69 LT 817:42 WR (Eng) 259, {John) 
Foster do Sons. v. Commiaaionera of Inland 
Revenue. 

(’86) 13 Cal 43 (46) : 11 Ind Jur 22 (FB), In 
re The Kondoli Tea Co. Ltd. 

7, (’37) 24 AIR 1937 Mad 259 (260) : I L R 
(1937) Ma<i 559:167 Ind Cos 513 (FB), 


Board of Revenue Triplicane, Maelraa v. 
Madura Mills Company Ltd. 

8. (1897) 2 Q B 423 (426) : 66 L J B 732: 46 
\V R (Eng) 1 : 77 L T 270, Coata Ltd. v. In- 
land Revn. Gommra. 

(1897) 1 Q B 778 (784), J. P. Coats Ltd. v. 
Inland Revenue Commiaaionera. 

9. (’37) 24 AIR 1937 Mad 259 (261) : ILR 
(1937) Mad 559:176 Inrl Cas 513 (FB), 
Board of Revenue Triplicane, Madras v* 
Madura Mills Company Ltd. 

10. (’37) 24 AIR 1937 Mod 259 (261) : ILR 
(1937) Mad 599; 176 Ind Cas 513 (FB), 
Board of Revenue Triplicane, Madras r. 
Madura Mills Company, Ltd. 
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See also the undermentioned cases^i and N'otes 3 and 12. 
is not\ com-ey”L"e.i*“ ^ agreement to transfer property in future 

5>‘' ‘^^^Companies Act, 1913, requhes that in the 

in MTitine- “constifii+ Ti H iii cash, the contract 

SuC “L ^ with the Rgistrar. 

tnitiim the con^^atw f? contract is not reduced to 

patricniara so siinnlifrl h ‘ f ^ pi escribed particulars thereof and the prescribed 
bLi TmAble .fX pn ^ ?i , f r^•ith the same stamp duty as «nuld have 

-trad ZKvMch iho n^rt < ™*^g- Where, therefore, a con- 

mereh' of an asrreeTnpnt supplied as required by sub-section (2) consists 

“fTS>ertdd^d~ H shares in future, there being no transfer 

the'm!"n4:f^t^^^^^^^ - - conveyance vdthin 

allotted to Ltd. v. Linperor'^ the shares of a company were 

of the fii-m to tran f ^ consideration of an oral agi-eement on behalf 

menTthe To^oanl fit / company^ After the allot- 

to the allotm^t Jf th the Registrar under S. 104, Companies Act, a return as 

t aUotment of the shares. It was held that the particulars could not be treated 


^PP (448) 80 L J PC 

^0 . 104 LT /65, Commiesioner for Stamp 
^Hes V Broken Hill South Extended Ltd. 
(lieconstitution of company — Proportv of 
tpredocessor company to bo transferred to 
now comply in lieu of 'shares in new com- 

o^.^^ssing value of considora- 
o^sharos to be considered.) 

(210) (FB). i?e/erence 

f payable under 

fii ^ of 1869 upon a conveyance where 
the consideration consists of shares in a pub- 

made over to the vendor.) 
fine ^^^4 Lab 533 (634) : 15 Lah 

j (SB), Laxmi Iron and 

owei Mantifaciuring Company v. Emperor. 

(Whom 200 shares had been allotted in 
consideration of a written agreement as 
regards the transfer of a business and the 
company submitted a return as to allotment 
in Form No. C of the Companies Act, accom- 
panied by the agreement which formed the 
consideration for the allotment of the 200 
shares, it was held that the agreement was 
not a conveyance, that it was liable to a 
stamp duty of Re. 1 only and the fact that 
the agreement was in writing was immaterial 
AIR 1934 Lah 530 : 15 Lah 501 (SB) followed 
(*34) 21 AIR 1934 Lah 630 (532) : 15 Lah 501 : 
160 Ind Cas 781 (SB), Bholaram and sons 
Ltd. V. Emperor. (Per Bhide, J. — S. 104, 
Companies Act, requires the particulars of 
' the contract constituting the title of the 
allottee to bo filed with the Registrar. If 
this contract consists merely of an agree- 
ment to transfer properties in the future the 
particulars thereof cannot be treated as a 
transfer of property »n preesentx. Sub-section 


(2) of S. 104 clearly lays down that the parti- 
culars would bo liable to tho same stamp 
duty as would have been payable if tho con- 
tract of which tlio particulars are supplied 
had been reduced to writing. The particulars 
cannot be treated os a convoyemco whore tho 
contract of which the particulars are supplied 

is only an agreement to transfer propertv in 
future.) V j 

(’32) 19 AIR 1932 All 291 (293) : 137 Ind^Cas 
337 (SB), In re Corporation of Swadeshi 
Cotton Mills Company, Ltd. (There is 
nothmgin the provisions of S. 104, Companies 
Act 1913, which requires that a duty payable 
on a conveyance should bo levied on an 
agreement for the allotment of shares by a 
company m future.) 

S2(10) — Note 12 

(1937) Mad 559:167 Ind Cas 613 (FB), 

Board of Revenue Triplicane, Madras v. 

Company, Ltd. ‘ 

®80 (532):15 ^Lah 

o „ * J- J ^8^ (SB)» Bholaram and 

oon^ Ltd. V. Emperor. 

,^5 ^®^4 Lah 630 (532) : lo.Lah 
501:lo0 I. C. 781 (SB), Bhola Ram and 
Sons v. Emperor. 

^corporation of Swadeshi 
Cotton Mxlls Company, Ltd. (There U noth- 

mg in the provisions of S. 104, Companies 
Act, which requries that a duty payable on a 
conveyance should be levied on an agree- 
luent for the allotment of shares by a com^ 
pany m future.) 

3. *(’34) 21 AIR 1934 Lah 530 (532) ; 15 Lah 
501 : 160 Ind Cas 781 (SB). 
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as a conveyance as the contract of which the particulars were supplied was only 
an agreement to transfer property in future. 

Similarly, where two companies orally agreed to allot some of tlieir shares to 
each other and the substance of the agreement was embodied in resolutions recorded 
in the books of both the companies, and a statement embodying tlie particulars of 
the above agreement was filed before the Registrar, it was held tliat the contract 
of which the paiticulars were filed did not amovuit to a conversance, but \\ as a mere 
a^ieeuient.4 

In the above cases the agreements in pursuance of which the shares were allotted 
were oral. However, the fact that an agreement is in writing will not make iuiy differ- 
enoe and the agreement cannot be treated as a conveyance.*’ 

Where on agreement to sell contemifiates a deed of sale to be executed to complete 
the transaction, the agreement cannot amount to a conveyance.^ 

Thus, in the undermentioned case? the vendor company entered into an agree- 
ment to sell all its busine.ss undertakings and assets including good-v ill, freehold 
hereditaments, etc. The agreement recited that the purchase shall be completed 
on such date as shall be mutually arranged. A .sale-deed was afterwards executed 
by the vendor in respect of the immovable property but no deed of transfer was 
executed as regards the good-will and movable property. It was held that the agree- 
ment did not amount to a conveyance but was a mere contract which was to be subse- 
quently completed. 


In such cases as the above, if, after entering into a contract to sell, the i^arties, 
inspite of the risk that either party may resile from the contract, refrain from getting 
an actual deed of conveyance prepared, they can successful!}' evade the payment of 
stamp duty iniyable on a conveyance.® In this connection, Lord Ksher, R., 
in Commissioners of Inland Revenue v. An^us^ ob.served as follows : 

“But it is said tliat if' the appeal be decided against the Commissioners 
purchasers will rest satisfied with an agreement of which sjiecilic performance 
will be decreed, and will not go on to execute a conveyance, and so the Croum 
will lose the stamp duty, and it is rather suggested that this w’ould be cheating 


4. (’37) 24 A I R 1937 Mad 259 (201) : I L R 

(1937) Mad 559 : 170 Ind Cas 513 (FB), 
Board of Revenue TriplicanCy Madras v. 
Madura Mills Company, Ltd. 

6. (’34) 21 AIR 1934 Lah 533 (534) : 15 

Lah 509 : 150 Ind Cas 790 (SB), Lakshmi 
Iron and Steel Manufacturing Co. v. Emperor. 

6.t (’32) 19 AIR 1932 All 291 (293) : 137 
Ind Cas 337 (SB), In re Incorporation of 
Swadeshi Cotton Mills Company Ltd. 

(’39) 1939 Nag L Jour 37 (38) (Row), In re 
Ishwardas. (Even though possession was 
also dolivorod.) 

(’31) 18 AIR 1931 Rang 193 (194); 131 Ind 
Cas 603. Thin Za Ma v. Veera Kalai. (Do.) 

(’90) 14 Bom 310 (317) (SB), Heptula Shekh 
Adaman Co. v. Eaafali Abdulali. (A docu- 
ment whore by tho party executing it pur- 
ported to soil his right, title and interest in 
certain receipts for shares and to execute in 
future, a packa document of sale thereof, and 
acknowledged tho receipt of Rs. 10001 was 
held to be an agreement.) 


[But see (’42) 29 AIR 1942 Posh 43 (44) : 
201 ln<l Cas 166, Fazal Karim v. Mohd. 
Karim. (An ondorsoment on back of sale 
deed showing that tho property had been 
transferred by tho vendee in favour of a pro- 
<*in,ptor was hold to amount to conveyance 
although a formal deed of sale was executed 
afterwards.) 

(’33) Mad SM p. 93. (Citing, B. Ps. 1550-R. 
Mis., 28th July, 1904 : 1423-U., Mis., 23rd 
July, 1906 — Document called an agreement 
for sale and containing terms of sale — Posses- 
sion given — Provision for ox<*cution of 
“proper assurance'’ — Held that document 
was a conveyance.)] 

7. (’32) 19 AIR 1932 All 291 (293) : 137 
Ind Cas 337 (SB), In re Incorporation of 
Swadeshi Mills Company Ltd. 

8. (’32) 19 AIR 1932 All 291 (292) ; 137 
Ind Cas 337 (SB), In re Incorjioration of 
Swadeshi Cotton Mills Company, Ltd. 

9. *(1889) 23 QBD 579 (593): 61 LT 832: 
38 W R (Eng) 3. 
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S'Lt^'tr'thj'duW out its 

the better for those ^ho c^re -tdeTrit^s 

euid* tJr 

truiLut Uhich oAv^t "‘■‘‘f, t° effectuate the transaction by an ins- 

with someS"fet dre ^o be satisfied 

Stamp Act 18TO] ”°*' "itWn S. 70” (of the English 

to thl' d^LS'cerUm be^ ‘’’f detendmrts stated that the plamtiffs agreed to sell 
asnofmtheSmmenta^ i*- con^nded that 

quire stamp dut L such t the mstrument was not a conveyance and did not re- 
held to be a conver ancp nr< nl 'V undei-mentioned case^i an agreement was 

intention of the parties was th it'th*^" eqiutable interest on the ground that the real 

aud that it should not bV fcdiowed by TTeTal 

equity, as^etw-ren t^he vendor^amf good-^^■lll of a business, the effect of which in 
and of Avhich a Court nf T? + * P«ic*iaser, is to make the imi’chaser the owner, 

the vendor not fu finfu^V^^ performance, in the event of 

agreement." ^ fnlhlhng his contract is not a conveyance on sale, but only an 

agreenients^andnorcom4^^^^^ 

during\h^r pleSure^Tn^V^^^ conservators of the Thames agreed to grant permission 

of an annual payment vpt. ^ construct and retain a jetty in consideration 

to remain. The ^trnm^nt ^ ^ f*^i allowed by the conservators 

sale 13 violent w as held to be an agreement and not a conveyance on 


for Ks stated “I have sold to you the standing trees of the two villages 

fnr»Yiof iiiiiteienoc, should not be cut by you and that I will ^ive you further in 

the document"’l‘lfnotTLn'‘^ ” 

J., while Sin ' f f" agreement. Farran, C. J., and Parsons, 

as to whetfcf " conveyance, did not express any opinion 

pUl-^.xh“'U° ■>' •'>' "i- “ 

13. Hire purchase agreement.— See Note 12 and .A.rt. 5 Noto 3. 


10. (1844) 13 LJEx 212 (213) : 67 RR 

468 : 3 L T (os) 39 : 152 E R 1397. Phillips 

11. (1899) 2 QB 7 (13) : 79 LT 559:47 
W R (Eng) 320 : 68 L J Q B 204, Chesterfield 
Brewery Co. v. Commissioners of Inland 
Bevenue. 


12. (1889) 23 QBD 579 

L T 832 : 38 W R (Eng) 3, 
Inland Revenue v. Angus. 


(593, 594) : 61 
Co/nmjWtoner^, 


*81-56 LT 198: 35 \V R (Eng) 
- /4, Con^ert;^r^ oj River Thanves v. Com- 
ryxtssxoners. Inland Revenue. 

22 Bora 785 (788) (FB), ToAra 
MohammadaU and Co. v. Ramchandra. 

79 1 71 (77): 44 Cal 

Vf f- 175 (SB). In re Linotype and 

Machinery Co. and Windsor Press. 

Also seo Art. 5 Noto 3. 
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14. There must be an instrument of conveyance. — As has been seen in Note 26 
on Preamble, the stamp duty is payable on an instrument and not on the transaction 
which is embodied in the instruments \Miere, therefore, a transfer is effected with- 
out executing a deed of conveyance, the transfer is not liable to stamp duty. In 
this connection. Lord Esher, M. R. in Commissioners of Inland Revenue v. Angus'^ 
observed as follows : 

“The first thing to be noticed is, that the thing which is made liable to the 
duty is an “instrument.” If a contract of purchase and sale, or a conveyance l^y 
way of purchase and sale, can be, or is, carried out without an instrument, the 
case is not within the section, (S. 70 of the English Stamp Act of 1870) and no 
tax is imposed. It is not the transaction of purcliase and sale which is j^truck, 
at ; it is the instrument whereby the piuchase and sale are effected whicli is 
struck at. And if any one carry through a j^urchase and sale \\ ithout an instru- 
ment, then, the legislature have not reached that transaction.” 


15. Instrument of conveyance failing to operate as such. — Where an instrument 
of conveyance fails for some reason to operate as such, the instrument is not Iial)Ie 
to be .stamped as a conveyance. In such a case, the question as to what is the a])pro- 
priate stamp for such an instrument will depend on the legal effect of the instrument 
itself. Thus, where an instrument of conveyance of land could not operate as such, 
not being a deed under seal, but it contained a stipulation not to disturb th^' party 
intended to take the premises, in the enjoyment of them it was held that the iusfiu- 
meiit operated as an agreement and was liable to stamp duty a such.^ 


16. Instrument merely recording oral transaction. — An instrument by whicli 
property is not actually transferred Init whicli is a mere record of a prior oral transfer 
is not a conveyance within the meaning of this clause.^ 

A retiring partner of a firm might, instead of assigning his interest, Uke the 
amount due to him from the fii*m and aclcnowlcdge that he has no more* claims on his 
co-partuers. This might be done without any deed at all and a deed might after- 
wards be drawn which would merely record tlie transaction. Such deed would not 
require stamji duty as on a conve^'ance.- 


17. Certificate of sale. — The Stamp Act of 1869 did not contain a specific 
provi.sion making a certificate of sale liable to stamp duty, A certilicate of sale 
under S. 2.59 of the Code of Civil Procedure, 1859, had, however, by virtue of the 
express provisions of that section the effect of an instrument of conveyan e and 
was therefore chargeable with stani}) duty as sucli.^ In the absence of siudi provi- 
sion in the Madras Rent Recovery Act, VIII of 1865, it was held that a certificate 
of sale issued under Ss. 85 and 40 of that Act was not a conve 3 ^ance and was therefore 
exempt from stamp duty.- In the present Act, Art. 18 of the vSchediUe makes a 


82 (10)— Note 14 

1. (1000) 1 QB 310 (319), Muller tO Co.'s 
Margarine Ltd. v. Commissioners^ Inland 
Revenue. (What the Stamp Act tloals with 
is not the bargain which arises out of the 
consent of tlio parties, but the instrument 
which records that bargain.) 

2. (1889) 23 QBD 579 (o89) : 61 LT 832: 
38 W H (Eng) 3. 

Also see Preamble Not© 26. 

S2 (10)— Note 15 

1. (1827) 108 ER 696 (597) 5 LJ (os) 

M C 67, Rex v. Riflgwell. 


S2(10)— Note 16 

1. ('41) 43 Pun L R 294 (295, 296), rarshotam 
Das V. Emperor. 

2. (1899) 81 LT 633 (637) : 48 WR (Eng) 
303, Garnett v. 1 nUind Revenue Commissioners. 

S2 (10) — Note 17 

1. (’74) 8 Mad HCR 112 (113) (FB), Case 
referred by the Board of Revenue No. 2 of 1875 

Also eee Art. 18 Note 1. 

2. ('74) 8 Mad HCR 112 (113) (FB), C’o^e 
referred by the Board of Revenue No. 2 of 
1875. 
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specific provision for the payment of stamp duty on a certificate of sale* It is, there- 
fore. an ii^tmment which is “otherwise specifically provided for by Sch. I” and does 
not fall within the definition of conveyance. 

18. Covenants. A covenant is an agreement by deed in ■wilting by which 
either of the pai ties pledges himself to the other that something is either done or shall 
be done, or stipulates for the truth of oeidpain facts. ^ A covenant may be entered 
into for value to abstain from doing a particular act or class of acts in respect of pro- 
perty ; but it will not amount to a sale.- The reason is that there is no transfer of 
property which continues to be the property of the covenantor,^ 

Thus, a railwaj' company gave notice imder S. 78 of the Railways Clauses Con- 
solidation Act, 1845 (8 & y Viet., C. 20), to a colliery company not to work ociTain 
coal under and adjacent to their railway. The railway company also expressed 
their willingness to make oompensation therefor. The amount of the compensation 
having been fixed, and j>aid by the railway company, the colliery company executed 
an uxstrument acknowledging receipt of the amount in satisfaction of all claims in 
respect of the coal and imdertaking to leave the coal imworked. It was held that the 
instrument was not a conveyance on sale.4 

VTiere a covenant is merely incidental or accessory to a conveyance, no addi- 
tional duty is payable in respect of the covenant. Thus, where the shares of a joint 
stock company were made transferable subject to a covenant by the transferee to 
obsei ve tlie regulations of the company and a transferee from a shareholder covenant- 
ed accordingly, it w'as held that the covenant was not liable to additional duty as 
a covenant.® 

Similarly, in the imderaientioned caseO a company, by an indenture granted to H 
the sole and exclusive right to carry on, with the asphalte to be supplied by them, 
the business of asphalte-paving within tw o counties and not elsewhere, for which H 
was to pay them a sum of £7000. £1500 upon the execution of the indenture and the 
remainder by six equal monthl}'' instalments. It w'as held that, itssuming that the 
instriuuent was a conveyance, the covenant to pay the balance of the purchase- 
money was a direct accessory to the main object of the instrument and that, therefore 
the instrument was not liable to an additional duty. 

In the same way, an instrument of conveyance containing words which express 

the usual covenants for title is not liable to pay additionl duty in respect of those 
covenants.? ^ 


19. Transfer of share in partnership business.— Where a partner, on dissolution 
of partnership, transfers, by an instrument, his sh.are in tlio partnership to a stranger 


S2 (10)— Note 18 

% 

1. Wharton : Law Lexicon, 14th Edition, 
Pago 277. 

2. (1901) 1 KB 416 (429) : 70 LJKB 

336:84 L T 183 : 49 WR (Eng) 261, Great 
Northern Railway Co. v. Commissioners of 
Inland Revenue. 

3. (1901) 1KB 416 (429) : 70 L J K B 336 : 
84 L T 183 : 49 W R (Eng) 261, Great Northern 
Railway Co. v. Commissioners of Inland 
Revenue. 

4. (1899) 2 QB 652 (657, 659, 660), Great 
Northern Railway Co. v. Commissioners, 
Inland Revenue. 


(1901) 1 KB 416 (427, 429) : 70 LJKB 
336:84 LT 183:49 WR (Eng) 261, Great 
Northern RaiUvay Co. v. Commissioners of 
Inland Revenue. (1899) 2 Q B 652 affirmed.) 

5. (1841) 2 QB 321 (324): 11 LJQB9: 

114 ER 126, Wolseley v. Cox. 

Also soe S. 5 Not© 5. 

^ (J8'2) 20 W R (Eng) 610 (613) : 7 Ex 211 : 
T 633:41 LJ Ex 106, Limmer As- 
phalte Paving Co. v. Commissioners o/ 
Revenue. 

7. (’78) 1 Mad 133 (133) : 1 Ind Jur 128 (SB), 

Case No. 1 of 1876. 

Also see S. 2 (5) Note 12, S. 5 Note 5 and Art. 
34 Not© 3. 
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■with whom the coutinuing piutuer might be disposed to enter into partnership, Mio 
instrumeni will nmonirt to a convoyance on sale. It will not the le.ss be a conveyance 
on sale because the transfer is not to a stranger but to the continuing partner. ^ Simi- 
larly, there is no distinction with respect to liability to stamj) dut>' between a case 
where the retiring partner without taking any account sells his sluire'for a sum named 
and a case where his share is ascertained. ^ 

In Christie v. Commissioner h of Inland Revenue^ by an indenture, which recited 
a previous agreement between two partners by which the partnership uas dissolved 
and the share due to the retiring partner ascertained and j)arily jiaid in cash and 
partly secured by a mortgage and by assignment of policies of insurance, the retiring 
partner ‘'in pursuance of the agreement and in consideration of the premises'’ convc}” 
ed to tlie remaining partner all his estate or interest in the partnersliip property and 
assets. It ws held that the indenture was liable to ad valorem stamp duty as a con- 
veyance on sale. This case was followed in the undermentioned case* in wliich the 
consideration for transfer was expressed to bo part, of the i)artnership assets. 

On the dissolution of partnersliip between A and B a deed was executed to give 
effect to the dissolution. It recited that a certain amount was standing to the credit 
of A, that B had given A his promissory note for that amount, that by an indeniuro 
the real estate of the partnership had been conveyed to B iind that tlie chattel property 
of the partnership was in the possession of B. By the deed, both A and B dcclaied 
the pannership dissolved and A declared that the delivery of tlie note to him was 
accepted by him in full discharge of all claims against B in the pariiiershij). It was 
held that xhe iiisioiumeut did not merely record an oral conveyance but itself was a 
conveyance on sale and as such was liable to ad valorotn dutv.^ 

As has been seen in Note 3, whore a transaction is in substance a sale of a share in 

a partnei-ship, and the transfer of a shai'e in a lease only forms jiart of such sale, as 

being a part of the partnership assets, the transaction is a sale of the share in the 

partnership, and the duty is payable as on a convevance on sale and not as a 
transfer of the lease. 6 


*(11) “duly stamped,” as applied to an instrument, means that the instrument 
“Duly Htainped.” adhesive or impressed stamp of not less than the proper 

amount, and that such stamp has been affixed or used in accord- 
ance with the law for the time being in force in ‘‘[the provinces]: 

a. Substituted for “Briti.sh Iruliu” by I. O. 


*[1879— 


S2(10)~Note 19 

1. (1807) 2 Ex 40 (50) : 30 LJ Ex 11 ; 15 

L T 282 : 15 VV K (Eng) 258, Christie v. 
Commissioner's of Inland Revenite. 

(’08) 32 Bom 505 (508) : 10 Bom L R 730 (FB), 
In the matter of Hiralal Navalram. 

[See (’40) Bihar S M p. 154, (Citing, Board’s 
Collection 8, File 167 of 1904—^ and his 
two sons were co-partnors in business. A, 
wishing to retire, executed n deed in which, 
on the receipt of Ra. 50,000, ho acknow- 
ledged that ho had no more claims on his 
co-parlneie and released and assured in 
favour of his two sons his right, title and 
intotx’st in the several businossos and in the 
proptutios purchased out of tho profits 
therefrom. Held that the deed was a con- 
veyance.) 


. 3 (lO).J 


(’31) Bong S M Vol. I, page 09.] 

2. (1807) 2 Ex 40 (53) : 36 L ./ Ex 11:15 
Ls T 282 : 15 W R (Eng) 258, Christie v. 
Commrs. of Inland Rev. 

3. (1807) 2 Ex 40 (50) : 30 LJ Ex 11:15 
LT 282:15 WR (Eng) 258. 

4. (1867) 2 Ex 399 (400) : 30 LJ Ex 199; 
16 L T 839, Phillips v. Commissioners, Inland 
Revenue. 

5. (1899) 81 LT 633 (637) : 48 W R (Eng) 
303, Qarnett v. Commissioners of Inlaml 
Revenue. 

6. (’86) 12 Cal 383, (388) (FB), In re Merujlas 
Tea Estate. 

Also see Note 3. 
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Provincial Amendment. 

EAST BENGAL 

The text of the East Bengal Act IX of 1949 is as follows 

ment)’ 1949 Indian Stamp (East Bengal Amend- 

(2) It extends to the whole of East Bengal. 

Gazette publication in the official 


(4) It shall remain in force for a period of one year only. 

In this Act unless there is anything repugnant in the subject or eon- 

{«) ‘Registermg Officer' means the officer vho registers instruments under 
the proMsions of the Indian Begistration Act, 1908. 

(h) ‘Collecting Government,; ‘instrument’ and ‘impressed stamp' shall have 
the same meaning as in the Indian Stamp Act, 1899. 

3. Notvithstanding anything contained in the Indian Stamp Act 1899- 
(heremafter refencd to as the said Act or that Act), or in any other law for the 
time being in force, when the registering officer is satisfied that impressed stamps 
ot requisite description and value are not available from the Collecthig Govern- 

ttie ;n on instruments presented for registration, payable under 

ttie said Act, shall be paid to the registermg officer, in cash when it is less than 
Rs. 100 and by chalan duly receipted by the Treasury when it is Rs. 100 or more 
m each case, who shall endorse the payment on such instruments under his 
chited signature, whereupon the same shall be deemed to have been duly 
stamped within the meaning of that Act.” ^ 

a. This Act is published in tho Dacca Gazette. Extraordinary, dated 21-7-1949. 


Synopsis 


1 . Legislative changes. 

2. Scope of sub-section. 

3. Law applicable. See Note 2. 

4. Cancellation of stamps. 

5. Endorsement by stamp vendor. 

6. Stamps of wrong description, use of. 

7. Illustrative cases. 

8. Time at which Instrument should be 

stamped. 

9. Several sheets. 


to. Determination of nature of instrument to 

see if stamp is sufficient. See Note 12 on 
Section :L 

11. Admissibility of external evidence to prove 
that instrument is not duly stamped. See 
-Note 12 on Section 3. 

12 Lost instrument. 

If* J^*‘®sumption as to sufficieney of stamp. 

4. Loss or removal of stamp. See Notes on 
Section 35. 

15. Instrument not duly stamped— Effect. 
See Section 35 and Notes tliereon. 


M I ! ,!• I® w r'iccyf®. "?,‘=°>'''espondmg definition of the expres- 

r ^ «toraped in the Acts of 1860 1 862 and 1 869. But under S. 18 of the Act 

of 1869 no instrument chargeable with stamp-duty could be received in evidence 

unless such mstrument bore a stamp of a value not less than the amount of the dutv 

with which It was chargeable under the law in force in British India at the time o'f 
its execution. 
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The definition was first introduced in the Stamp Act of 1879. Section 3 cl 
(10) of that the Act defined expression as “stamped or ^tten upon a paper bearing 
an impressed stamp in accordance with the law in force in British India when such 
instrument was executed or first executed.’' This definition was scarcely applicable 
where the instrument was first executed abroad and afterwards stamped in British 
India. Consequently, the definition was recast in the present form by the Stamp 

Act of 1899.1 * 


2. Scope of sub-section. — This clause defines the expression ‘duly stamped’ as 
applied to an instrument. In order that an instrument may be 'duly stamped’ it 
is not only necessary that the instrument must bear a stamp of the proper descrip- 
tion and amount but also that the stamp should have been affixed or used in accord- 
ance with the law for the time being in force in British India.i The words 'the law 
for the time being in force” refer to the Act under which the instnmient is char.re- 
able’ under S. 2 (6). The proper amount of stamp duty required for an instrument 
has, therefore, to be detei mined in accordance with the Act in force at the time of 
execution or first execution of the instrument and not at the time when the docu- 
ment is tendered in evidence. ^ 

The provisions of the Act which relate to the description of stamps and the mode 
of using them are contained in Ss. 10 to 14 and the rules framed under the Act which 
are to be regarded as part of the Act by virtue of S. 76. So also Ss. 17 to 19 provide 
as to the time of stamping instruments. Non-compliance with any of these iirovi- 
sions will make the document not duly stamped. ^ 

j ^ ^ Collector’s certificate by way of endorsement on the instrument that the iull 
duty ehargeable thereon has been paid has the effect of making the document duly 
stamped by yiitue of the provisions of S. 32. ^ 

3. Law applicable. — See Note 2. 


1 ^’ . Cancellation of stamps.— The words “affixed or used in accordance with 
tlio law in force in British India” iinjdy that the provisions of tlie Act wliich deal with 

cancellation of adhesive stamiis must also be comiilied with. The.se are contained in 

S.s. 12 and 19. Sub-.soction (2) of S. 12 provides that aiiv in.strumont beariiu' an 

adhesive stamp which has not been cancelled shall be deemed to be un.stamp?d so 

far as such stamp is concerned. It will be clear from tliis provision that even whore 

adhesive .stamps of the proper amount have been affixed to a document it will not be 

a duly stamped instrument unle.ss all the adhesive stamps affixed thereon have 
been duly cancelled.^ 


Section 2 (U) — Note 1 

1. (’04) 6 Bom LR 099 (701), Motilal v. 

Jofjmohan Das. 

S2 (II)— Note 2 

1. (’04) 6 Bom L R 699 (701), Motilal v. 
Jaymohan Dae. 

(’01) 23 All 213 (214) : 1901 All W N 54 (FB). 

Reference under Section 57 of Act J1 of 1899. 
AIbo SCO S. 2 (0) Note 1. 

2. (’82) 5 Mad 394 (396) : 7 Ind .Tur 16 (FB), 
Reference under Stamp Act, S. 46. (Cose 
under the Act of 1879.) 

1885 Pun Re (Rev) No. 7, p. 10 (10), 
In the matter of Devi Ditta Mai. (Do.) 
[6’ec JMwever, (74) 13 Bong L R App 33 (34) : 
21 Suth W R 446 (446) (DB), Nundun Mieeer 
V. Mt. Chittur Buttee. (Unstamj)od pro- 


missory note executed bc^foro tlio Act of 
1869 came into forco — Held, document 
could not bo allowed to bo stamped and 
admitted in evidence under S. 28 of that 
Act.)] 

S2 (11)— Note 4 

1. (’29) 16 AIR 1929 Rang 270 (271) : 126 

Ind Cas 538, Tun Hlainy v. Makha Bu. 
(Promissory note affixed with two one anna 
stamps one of which was loft uncancollod — 
Document held inadiniesiblo in ovidonco os 
not duly stamped.) 

(’33) 20 AIR 1933 Lah 148 (149) ; 145 Ind 
Cas 154 (DB), Khazan Shah v. Altah Ullah. 
(One out of four stamps on promissory note 
not cancelled — Document held inadmissible 
in evidence.) 

Also soo S. 12 Note 7. 
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5. Endorsement by stamp vendor. — As seen in Note 2, the infringement of 
any provision of tlie Act or the rules framed tliereunder which regulate tlie procedure 
as to the use of stamps will render the document not duly stamped. 

Where a document was written on more than one stamped sheet of the proper 
amount and there was no certificat-e of the stamp vendor under S. 49 of the Act of 
1869 that a single stamp of the required amount was not available, it was held that the 
document was not duly stannped4 But it has been held that the ad)scnce of a similar 
certificate required by K. 5 (b) of the Rules dated 3rd March 1882. issued by the 
Governor-General in Council under the Stamp Act of 1879 does not make the docu- 
ment not duly stam])ed within the intention of that Act.- It has beer liold that the 
omission of a stamp vendor to endorse on a stamped pai)er the usual particulars re- 
quired by R. 9 (a) of the iladras Ciovernrnent Notifiction No 129. dated 24th July 
1883, does not make the dociimeut not duly stamjied.^ 

(See also Indian Stamp (East Bengal Amendment) Act, 1949). 

6. Stamps of wrong description, use of.— Sections 10 and 11 deal with the 

description of stamps to bo used. An instrument which bears a stamp of the proper 
amount is not duly stamix-d if the stamp used is one of improper description. Thus, 
where a document required by law to he engrossed on an impressed stamp, is stamped 
with adhesive stiimps it will not be duU* stamped even tliou‘'’h the^■ are of the i)roper 
amount. 1 * 


f an instrument bearing a stamp of .sufficient amount but of im- 
, a Collectors certificate under the rules framed under S. 37 will 


1)1 tlie ca.se of 
proper description 

A ^ ^ A, A A & A V* VA A 4 

make the document duly .stamped from the date of its execution. 


7. Illustrative cases. — Rule 6a of the Rules framed by the Governor General 
in Council under b. 9 of the Stamp Act of 1879 provided tliot promissory notes drawn 
or made in British India and chai’geable with a duty of annas 6, 10 or 12 should bo 
written on impressed slieets of those values bearing the word hundi. It was held 
that a promissory note written on an impre.ssed stamj) paper of the proper amount 
bearing the word hundi’ was duly stamped even though the duty chargeable on the 
promissory note was not one of those mentioned in the above rule.^ 

Where a .stamp paper furnished to the Couit for engro.ssment of a salc-cortificato 
thereon w*as inadvertently punched by some officer of the Court, but the paper was 

subsequently used as inteuded, it was held that the document was nonetheless duly 
stamped. 2 


S2 (11) — Note 5 

1. (’74) 7 Mad HCR App 3C (36, 37), Pro- 
ceedings, Qth November 1874. 

(’76) 1876 Pun Re No. 26, p. 42 (43) (DB), 
Cheyn Sukh Doss v. Musa. 

(’85) 1885 Pun Re (Rev) No. 7, pago 10 (10), 
In the matter of Devi Ditta Mai. 

Also soe S. 10 Note 16. 

2. (’91) 18 Cal 39 (41, 42) (SB), Queen-Em- 
press V. Trailokya Nath Baral. 

3. (’88) 11 Mad 377 (378) (FB), Pefemes 

under Stamp Act, S. 46. 

S2 (11)— Note 6 

1. (’82) 8 Cal 721 (723) : 11 Cal L Rep 310 

(DB), Radhakant Sh^ia v. Ah1u>ychurn Mitter, 
(Huntli for Rs. 500 payable 15 days after 
date bearing receipt stamps of 6 annas ins- 


tead of impressed stamps — Held, it was 
inadmissible in evidonco under S. 34 as not 
being ‘duly stamped’ as impressed stamps of 
6 annas were required under Sch. I Art. 11 
of the Act of 1879.) 

S2 (11)— Note 7 

1. ( 90) 13 All 66 (71, 73): 1890 All WN 
238 (SB), Radha Bai v, Nathu Ram. 

(’91) 14 Mad 32 (35), Bank of Madras v. Sub~ 
barayalu. 

(’91) 1891 Pun Re No. 21, p. 124 (128) (DB), 
Hill V. Nihal Chand. - 

Also see S. 10 Note 12, S. 35 Note 3 and Art. 
49 Note 4. 

2. (’95) 18 Mad 235 (236) (FB), Reference 
under Stamp Act, S. 46. 
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An instrument bearing a stamp of the correct value will not become not duly 
stamped merely because the instrument is written on the reverse side of the stamp 


8. Time at which instrument should be stamped.— Sections 17 to 19 deal with 
the time at which instruments should be stamped. Section 17 provides that all 
documents chargeable with duty and executed in British India shall be stamped 
betore or at the time of execution, which according to S.2 (12) means signature. 

9. Several sheets. — Section 13 of the Act provides that every instrument written 
upon a ^per stamped with an impressed stamp shall be written in such manner 
that the stamp may appear on the face of the instrument and cannot bo used for or 
applied to any other instrument. Any instrument written in contravention of this 
provision is to be deemed unstamped by virtue of S. 15. Where a promissory note 
was written on an impressed sheet and another blank impressed sheet was attached 

to it to make up the dehciency in stamp, it was hold that the promissory note was in- 

admis^ble in evidence as not being duly stamped, as it contravened S. 13 and R. 7 
(a) of Chap. 2 of the Rules framed under S. 75 of the Act.i 

f which should, in accordance with a rule issued under S. 9 of the Act 

^ have been written on one impressed sheet but which was in contravention 

ot that rule written on two impressed sheets sewn together, was hold to bo not 
duly stamped. * 

A document was written on impressed stamp sheets of sufihcient value and also 
on plain sheets of paper which were not attested by the parties who attested the 

byR.5 ( 0 ) of the Rules framed under the Stamp Act of 

879. It was hold that the document was duly stamped as the rule in question 
was ultra vtres.^ ' 


A document though described as a hundi was in fact a bill of exchan'^e and was 
written on three hundi' stamped papers aggregating to the full stamp duty. It 
was liold that iv was duly stamped in accordance with R. 0 of the Rules framed bv 
the ^Governor-General-in-Council. * ^ 

See also the undermentioned case. ® 


10. Determination of nature of instrument to see If stamp is sufficient.— See Note 12 on 
Section 3. 

11. Admissibility of external evidence to prove that Instrument is not duly stamped. 

Soe Note 12 on S. 3. k 



3. (’84) 7 Mad 176 (181) (FB), Be/erenc^ 

[under Stamp Act, S. 46. 

Also BOO S. 10 Note 17. 

S2 (11)— Note 9 

1. (’14) 1 AIR 1914 Mad 368 (359) : 23 Ind 
Caa 110, Mo/uirUal Kanailal v. Kesrimull 
Chordiya. 

Also BOO S. 13 Note 4 and S. 35 Note 3. 

2. (’86) 1886 Pun Ro No. 73, p. 167 (158) 
(DB), Samad Mir v. Brij Lai. 

8. (’85) 8 Mad 632 (640, 642) (FB), Reference 

under Stamp Act. S. 46. (Tho niJo in ques- 
tion has however been repealed by Ncrtidca- 
tion No. 1 C. N. No. 2170, dated 22nd May 
1891.) 

Also see 8. 10 Note 17, 8. 13 Note 6 and 8. 76 
Note 2. 


4. (’19) 6 AIR 1919 Cal 235 (238) : 61 Ind 
Cos 88 (DB), Bisivanath BhaUacharjee v, 
Qovinda Cluxndra Daa. (The fact that the 
stamp vendor was not a liconsod vendor who 
was authorised to grant a cortificato for the 
use of throe stamps is immatorial.) 

Also 800 8. 10 Note 16, S. 13 Note 4 and Art 
13 Not© 4. 

5. (’70) 13 Suth WR 41 (43) (DB), A. D. 
Dunne v. Ameroonisaa Kfujtoon. (A aocurity 
bond was engrossed on an eight anna stamp 
and was throatlod to othor stamps worth 
Rs. 60 aggregating to tho full value required — 
It was observed by Bayley J., that tho ob- 
jection that tho stamps were put separately 
in violation of tho rules of tho Revenue De- 
partment was merely technical and did not 
affect tho merits of tho case.) 


2SA3 
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^ 12, Lost instrumont. Wher© a hundi has boen lost, a presumption arises under 

S. 118 (f) of the Negotiable Instruments Act, 1881, that the hundi is duly stamped. 
This includes a presumption that the stamp was duly cancelled.^ 

AVhere a certified copy of a compromise petition creating a mortgage was filed 
in a subsequent suit to enforce the mortgage, the original being lost, it was held that 
the certified copy was admissible in evidence as it could be presumed that the 
original application was duly stamped. ^ 

13. Presumption as to sufficiency of stamp. — Wher© a document which is required 

by law to be stamped by the proper officer is proved to have been stamped, the 

pre.sumption under S. 114 of the Evidence Act is that it was duly stamped by the 
proper officer. i x 

See also Note 12 and Note 35 on Preamble. 

14. Loss or removal of stamp.— See Notes on S. 35. 

15. Instrument not duly stamped — Effect.— Se© S. 35 and Notes thereon. 


‘Executed^ and 
“execution.” 


*(12) “executed” and “execution,” used with reference to 
instruments, mean “signed” and “signature”: 



Synopsis 


1. 

Previous Acts. 

1 6. 

Thumb mark. 

2. 

English law. 

7. 

Instruments by illiterate persons. 

3. 

Scope of sub-section. 

8. 

Instruments by several persons. 

4. 

“Sign,’* meaning of. 

9. 

Unsigned document — Effect of. 

5. 

Place of signature. — See Note 4. 

10. 

Signature is not necessarily ‘execution*. — 
See Note 3. 


1. Previous Acts. — The definitions of the words “executed” and “execution” 

have been introduced for the first time in tlxis Act. In the earlier Acts these words 
were not defined. 


In the undermentioned cas©i before the passing of this Act the question was as 

to when a himdi was executed. It was hold that execution means the last act or 

series of acts which completes a document. A hundi was, therefore held to be 

executed when it was delivered. Under the present Act a hundi wiU be executed 
when it IS signed. 


nCf. (1870) 33 & 34 Viet. C. 97— S. 2 (7) ; (1891) 54 & 55 Viet. C. 39— S. 122 (1), para. 6.] 


S2 (U)— Note 12 

1. (*30) 17 AIR 1930 Sind 4 (8) : 126 Ind 

Cas 741 Aimaram Mohanlal do Sana v. Notan- 
dae Dein Dayal. \ 

Also -see S. |12^Note 10. 

1. (’16) .3 AIR 1916 P C 41 (43) : 43 Ind App 

264: 38 All 494 : 39 Ind Cas 11 (PC) Ahn^ 
Haza V. Syed Abid JBusain. 

Also see Preamble Note 35 S. 35 Note 13 
and Art. 24 Note 1. 


4 />.. — Note IS 

i 1941 Lah 345 (346): 196 

^d Cas 619 Peoples' Instalment and 
Samngs Bank Ltd. v. Oian Chand. 

Section 2 (12) — Note 1 

(®38) (DB) Bhawanji 
aarohum v. Devji Punja. (Hundi — Stamp 
oax^Ued when delivered — The stamp had 
to TO cancelled at the time of or before exe- 
— Beld that delivery of the document 
constituted execution — Case before the pre- 
sent Act when execution was undefined.) 
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«d r*"' 

they cannot be treated as “executed” for Diifno<ie<i nf n ^ a section 

chargeable with stamp duty It has been held in howe will not be 

even under the old Stamn Ap+ ^ ^ m the uudormontionod ca&e^ that 

pirn I.“ f d„“"" 

Oh. 3 %, SS lii™' .p"*, “ «' si.mp Ad, i 89 i (54 * 55 vki. 

to in,t™m.ot. not uod.t ,o.l, mdr)°gL™d’'.lsrtd“"“‘'"'' 
to « ioftXdwJTod™ “P”"”* 

r.:,- sr? 

•ill nd l.«.d, B 

purpod, d M,.p i.,j. It doo. „ot moa,. 
See Note 2 . ^ ^ ’ instrument will not bo complete till it is signed. 

and “execii^W* of.— This sub-section states that the words “executed ” 

“F 

to write includes “mark” Thi« ^ ^it^i^oi^once to a person who is unable 

“sitrn ” The din+i ^ provision also does not completely define the word 

production nr - meamn^g of sign is “acknowledge or guarantee as one own 

=H)S SH9- 

8 i«Aawl ^ so long as this purpose is served it is immaterial whether the 

affixing the name or initials or other customary words or mark.^ 

HowOTT'it ’.•« writing the name at the end of the document. 

nowever, it is not necessary tha t the name should be at the foot or in fact in any 

O / > 1 V 1 A 'rn-^ . " ' ' i ■ » ^ 


^ Low Bur 219 (219 220); 

7 Low Bur Rul 77 : 22 Ind Caa 75 (FB) In 
re Cftet Po. 

\rj*^flar (33) : 5 Rang 

650 : 196 Ind Caa 476 Ma Saw v. Maung Ba, 

S2 (12) — Note 3 

1. (’36) 23 AIR 1936 Lah 449 (461) : 17 

Lah 223 : 162 In Caa 774 (SB) S/tafn« Din v. 
Collector Amritsar. 


2. (’36) 23 AIR 1936 Lah 449 (451) : 17 Lah 

223 ; 162 Ind Caa 774 (SB), Shams Din v. 
Collector, Amritsar. 

S2 (12)— Note 4 

1. The Concise Oxford Dictionary, 3rd Edi. 
tion. 

2. (’94) 18 Bom 686 (590) (DB), Qanaadhar- 
TOO V. S. Balapa Desai. 

2a. (’94) 18 Bom 586 (590) (DB), Oanaa- 

dharrao v. S. Balapa Desai. 
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DErnanoifs 


particiJar part of the document.^ On the other hand, every introduction of the 
name doM not amomit to signature. The introduction of the name must be such 
as to authenticate the documen^it must show that the person named undertakes 
to be bound bj the document. When such is the case the document will be deemed 
to be signed though the name is not affixed at the foot of the document.'* 

As seen already a document inay be signed by writing, instead of the name, any 
.other words which it is customary for the executant to affix to documents of the kind 
m questmn. Where a person added, at the top of a letter written by another, the 

iLmiL SatnaHh and at the end of the letter “Kalave bahut kay lihine, lobh 

Waya, hi viiumti it was held tliat this was the usual mode of signing letters among 
the class of people to which the executant belonged with a view to authenticate a 

document as one of the persons writing the words and that the letter must be held 
to uave been signed by him.® 

document need not necessarily be signed with pen and ink. Thus, it may be 
Signed by arnxmg the name stamp.’ 

A signature affixed to a document may, sometimes, relate only to a part of th® 
nore'^ee. such Cases, the remaining portion of the document must be taken as 

P°'diO“ of the document Contained an agreement to pay 

f signed by X. Below the signature the 

f if showmg that a certam sum was advanced to X on the same date. 

Tt entries. These were neither totaled nor signed again. 

It was held that the signateire was with respect to the first entry only and did not 

govern the other entries. The other entries were, therefore, not signed and in the 

absepce of execution there were not so many separate agreements executed on 
various dates so as to require separate stamps. 

It will he remembered that the dictionarj- meaning of the word “sign" given 
^ove includes the having affixed” one's name or initials or mark to a dSuiment 

Tt f ’’y *1*® executant personally’ 

It may he performed through an agent. (See Note 7). It must be noted that Xn 

a person signs through an agent, the signatory- and executant of the document is 

not the agent but the principal. Such cases must he distinguished from those in 

which a person executes a document as another's agent. In these latter caserthe 


3. (n6) 3 AIR 1916 Cal 61 (63) : 28 Ind Cas 
705 (DB), Qangararn v. Lachiram. (Tho 
document was not required to bo signed or 
executed in any particular manner under any 
statutory provision. Consequently, tho well- 
settled principle applied that the place and 
manner of a signature are immaterial, provitl- 
od that tho signature is inserted in such a 
manner as to authenticate tho document, and 
whero tho instrument is in tho handwriti ng 
of tho party charged it is sufliciont if his 
name is inserted at tho comraoncomont.) 

(’86) 10 Bom 71 (73) (DB), Mahalak^hmibai 
V. Firm of Nagcshxoar Purushotam. 

4. (’21) 60 Ind Cas 746 (747) (DB) (Pat), 
Suraj MuU Har Prasad v. Bank of Bihar. 

( 81) 6 Bom 88 (88) (DB), Andarji Kalyanji v. 
Dtdabh Jeevan. 

<’90) 14 Bom 611 (612) (SB), Dtdahh Vanmali 
V. Rehmarv Jamal. 


rJ Mathura Das 

V. Baou Lai. 

(1049) : 9 Cal WN S3 
(DB), badasook Agarwalla v. Baikunta Nath. 

dhar Rao v. S. Balapa Desai. 

(916): 2 CalWN 642 
(DB), NirnuU Chunder v. Saratmoni Debya. 

(°0) : 12 Rang 

1/4.148 Ind Cas 886, Financial Commis- 
moner, Burma v. Inda Burma Watch Co. 

a^oon. (Warranty relating to watch 
ana stating prico need not bo stamped as 
receipt also.) 

AU 162 (163) : 60 All 
(^®)» matter of Shyam 

Also aoo Art. 1 Note 0 and Art. o Note 14. 
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agent affixes his own signature. (See also A. I. R. Commentaries on Limitation Act, 
2nd (1942) Edn., S. 19, Notes 31 and 50.) 

5. Place of signature. — See Note 4. 


mark. Under S. 3 (52) of the Greneral Clauses Act, a document may 
be signed or executed by an Uliterate person by affixing his thumb mark.^ 

A * Ii^truments by UUterate persons.— Under S. 3 (52) of the General Clauses 
Act, the affixing of his mark by an illiterate person to a document amounts to his 
signature or execution of the document.^ 

Apart from this, an illiterate person can authorise another person to write his 
name on a document in token of his having executed it. Tliis will also be his “signa- 
ture. As seen in Note 4, ‘signature’ includes the “having affixed” one’s name etc 
by another. ’’ 

8. Instruments by several persons. — If a document is dra^vn up in the name of 
several persons of whom only some execute the document, the question arises if the 
document is operative or not. This has to be decided with reference to the intention 
* j' ^ intention is that all should sign, the document is incomplete 

tm all have done so and is wholly inoperative. ^ It cannot operate even against 
those who have signed it, for such persons sign on the faith that others will follow 
and hence cannot be bound when the others refuse to sign.^ 

It has been held in the undermentioned case^ that a contract is “made” within 

the meamng of b. 59 (1) of the English Stamp Act, 1891, where the signature of the 
last necessary party is affixed. 


9. Unsigned document — Effect of. — A document which is not signed is not 
chargeable with any stamp diity.i Because, under S. 3 duty is chargeable only on 


S2 (12)— Note 6 

1. (’14) 1 AIK 1914 All 269 (259) : 36 Ail 

11 : 21 Ind Cas 601 (F13), IHutsaddi Lai v. 
Sarkenh. 

82(12)— Note 7 

1. ( 74) 7 Mad B C K 358 (358), Bheeman- 
gowda v. Eeranah. 

2. (’20) 13 AIR 1926 Oudh 489 (491) : 94 
Ind Cas 986 (DI3), Bhagwat Prasad v, Sher 
KJuin. (Whore a person signs a document 
for an illitoratc executant at his request with 
a pen touched by the latter the signature 
must be held to bo made by the authority 
of the executant and may constitute valid 
acknowledgment.) 

(’31) 18 AIK 1931 Ail 67 (67) : 52 All 489 : 
127 Ind Cas 62, Thakari Mallah v. Ram Tahal 
Jewari. (An illitorato person can direct 
another person to sign across an adhesive 
Btunp on his own behalf — Such signature 
Will be quite good as his own signature for 
the purpose of cancelling the stamp under 
Section 12.) 

82 (12)— Note 8 

1. (’16) 3 AIK 1916 Mad 692 (603) : 39 Mad 

697:30 I. C. 713 (DB), Nethiri Merwn v. 
Qopalan Nair. 


(’02) 25 Mad 389 (393) ; 12 Mad L Jour 17 
(DB), Bivasami Chetti v. Sevugan Cfietti. (If 
parties intended that all the members of the 
family should oxocuto the documoiit, it 
cannot take effect by reason that tlio person 
who alono executed the document, happens 
to be the managing member of the family 
and the debt is rccittid to have been incurred 
for the benefit of the family.) 

3. (1840) 113 E R 678 (681) : 9 LJQB201, 
Latch V. WeeUake. (Contract between X 
an<l throe partners A., B and C signed by 
X, A and B only.) 

3. (1900) 1 QB 310 (319), Muller Go's 

Margarine Ltd. v. Commissioners of Inland 
Revenue. (Affirmed in 1901 App Cas 217.) 

82 (12)— Note 9 

1. See Note 4 on S. 3. 

(’34) 21 AIR 1934 Kang 49 (50): 12 Jiang 
174 : 148 Ind Cas 886 (SB), Financial Com- 
missioner^ Burma v. Jndo Burma Watch Co., 
Rangoon. 

(’34) 21 AIK 1934 All 1062 (1052) : 162 Ind 
Cas 41 (DB), In re Sukhdeo Prasad. 

(’14) 1 AIR 1914 Low Bur 219 (220) : 7 Low 
Bur Rul 77 ; 22 Ind Cas 76 (FB), In re OJhet 
Po. 
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caimot also be —which means under this clause, “signed". It 

custom of tlm country. docuLeXTritten 

even witliout any sic/n'ature This Act fJr,P= + regarded as complete 

of this Act Witli rernect [osnch does not affect this position. The only efect 

not chargeable with stamn diitv a tliej', being “unexecuted”, are 

eyidence on the ground that they' are uns“mped“3®^°™’ inadmissible in 

10. Signature is not necessarily “execution.”-Seo Note 3 . 


‘•Couecting Govermnent.- u .^^2A) “coUecting Government” mean 

missory°note°s ^bUls onamnL” /tt exchange, cheques, pro- 

thU Sn^d hin? a^“otr irptuty ' c^Sfe 

(b) save as aforesaid, the Provincial Government. 

a. This sub-section was inserted by A. O. 

the Government* of L?dfa**/AT^* + ^ inserted by 

ciiiment ot India (Adaptation of Indian Laws) Order, 1937 

Stamp^'lcrls followirtg sections of the 

75. L Ss 9, 10 fl (i ^^6 i8 (2^3fnu' 37,49,70,74 and 

“the Gnvornra.»- n' ' i • words originaJlv used w'ere 

worZ'':S K “ " f*’)’ 70 Ltd n 'the 

Government'- ^ were the Local Government.” The words “the collectine 

and “the T r. substituted for tlio words “the Governor-General in Council” 

Laws) OrdZ ^ Government of India (Adaptation of Indian 

V ^ wu7, as the passing of the Government of India Aot of r\%f> i u 

either”^tV*T’L"’^^-/^ ‘ZhLtrnfGoveZmerr L 

either the Central Government" or the “Provincial Govornnfent*’ 
stamp duty in question. In relation to stamp dZy n rosoecrof mLter 
?n S. 2 (I2A) (a) it means “the Central GovLmmLT” irLbtl.hf to 

ft„“roLV^ .t' “t"''" s '2 ;SiT.M. 2r£ «£ 

cltange. cheques, proZsLry^Ztesl^Lu?oriZ*iZ of ZeLrp^^^^^ r 

= ^hr&isfTirr 

s r27iS^rLfrsr ^pp“e 

t^bl^der the Sta mp Act a, id failing within itLm 59 in lTs? llnZf 'sZSctS 


1923 Lah 242 (243) : 71 lud Cas 
739, Ttrka v. Sohlu. 

1 AIR 1923 Lah 242 (243) : 71 

Ttrka v. Sohlu. 

^ 1 AIR 1914 Low Bur 213 (220) • 7 


^65*0 - ^“8 32 (33) : 5 Rang 

‘ Cas 476, Ma Saw v. ^faung 

^PP 3 (1) : 4 Upp Bur 
Vyei'/f^ ^ ^faung Po Din \-.yiaung 
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to the Government of India Act, 1935. Item 59 refers to fees in respect of any of 
the matters mentioned in the previous 58 items in List I but not including fees taken 
in any Court. Thus if stamp duty chargeable imder the Stamp Act in respect of 
matters other than those specifically mentioned in S. 2 (12A) (a) has relation to the 
matters mentioned in the 58 items in List I in the Seventh Schedule to the Govern- 
ment of India Act, 1935, the ‘‘collecting Government” in relation to such stamp duty 
also will mean the “Central Government.” 

2, Chief Controlling Revenue-authority — Meaning of — See Note 1 relating 
to S. 2 (8) which has now been repealed by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 


Section 2 (12B) Provincial Amendment. 

BOMBAY 

In section 2 after clause (12A), the following clause shall be inserted, namely : — 

“(12B) ‘Government securities' means Government security as defined in 
the Indian Securities Act, 1920;” 

— Bombay Act II of 1949, S. 7 (1) [1-4-1949]. 


‘Impressed stamp.” *(13) “impressed Stamp” includes— 

(a) labels affixed and impressed by the proper officer, and 

(b) stamps embossed or engraved on stamped paper; 

1. “Impressed stamp.** — Stamps used under this Act are of two kinds : (i) 
impressed stamps and (ii) adhesive stamps. 

This clause defines “impressed stamp”. The definition is now. It makes it 
clear that an. ‘ impressed stamp” includes not only what is popularly known as 
stamp paper, namely, paper on which the stamp is embossed or engraved, but also 
adhesive labels which are affixed and impressed by the proper officer.^ 

Rule 10 of the Stamp Rules of 1925 road with Appendices II and III to those 
rules specifies the instruments which may be stamped by the affixation and impress- 
ing of labels by the proper officer and R. 11 of the Stamp Rules gives the procedure. 
Rule 9 of the Stamp Rules read with Appendix I thereto specifies the officers who 
are empowered to affix and impress labels and are ‘the proper officers' for the 
purpo.sos of the Act. In the absence of any evidence to the contrary the presumption 
is that the label on an instrument has been affixed and impressed by the proper officer. 

Under Explanation to S. 49, a certificate by the Collector under S. 32 that the 
full duty with which an instrument is onargeable has been paid is an “impressed 
stamp” within the moaning of S. 49. For further discussion, see Notes on S. 49. 


*[1869— S. 3 (14). ] 


Section 2 (13) — Note 1 
1. (’41) 28 AIR 1941 Lah 345 (346, 346) : 

190 Incl Cae 619, Peopled* Instalment and 
Savings Bank Ltd., Lahore v. Qian Chand. 


2. (’41) 28 AIR 1941 Lah 345, (345, 346) ; 

196 Incl Cos 619, Peaplea' Instalment and 
Savings Bank Ltd, Lahore v. Qianchand. 
Also see S. 35 Note 6. 
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*(14) “instrument” includes every document by which any right or liability 

‘Instrument.” ^ishg/or ^j-ccorded^^’ Created, transferred. Umited, extended, extin^ 


1 . 

2 . 

8 . 


Synopsis 


4. Particulars filed under S. 104 (2), Com- 

panies Act. 

5. Illustrative cases. 

6. Decree whether instrument. 


“Instrument** — Essentials of definition. 

Entries in account books, registers, etc. 

Sale certificate. 

are : this sub-section is new. The essentials of the definition 

(i) there must be a document, and 

c^rUed* be, or must purport to be 

anv shall include any matter written, expressed or described upon 

tW mean^whl^h ^ ‘ban one of 

of r?co“dLg Tht martor"" 

is a ^Mmen^ document are not synonymous. Every instrument 

document wliioh nfr^ i document is not necessarily an instrument. It is only a 
oocnment wJuoh affects a right or liability that will be an instrument. 

be c^ted“etP S'lb-section, are “any right or liability is, or purports to 

it profess t7 affcpt shows that even though a document does not on the face of 
an^effeot ^ ^ liabiiity it will be an instrument if in law it has such 

dutv^^Tl,» r instrument does not ipso facto make it liable to stamp 

sucriiaMHy under specific provisions creating 

account books, registers, etc.— Entries in account books reeisters 

iiabdrtv is ^ ^ sub-section if by those entries a right 

or liability is affected. In the register of sums payable with respect to the letting out 

of a sugar-cane pressmg machine kept by plaintiff there was an entry to ^he effert 

am'oVnri rtaTh:"" in considerrri^ of l^^'ceS 

. I P^y 1^® ®“ “ certain date and in default would nav in- 

terest at a certam rate. Below the entry there was the thumb m^k of the^rfen 

dant. It w as held that the entry was an instrument as defined in this sub^lertiL. » 

I_J^870)^3jl4Vl ct. C. 97-S. 8 (4) ; (1891 ) 54 & 55 Viet. cTI s-S. m» .... » i 

Section 2 (14) — Note 1 

1. (’36) 23 ATR 1036 Nag 226 (226) : 167 

Cae 673 (DB), Ananda Navideo v. Pun* 
dalik Tukaram. 


S2 (14) — ^Notb 3 

^*11 ^ 269 (269): 36 All 

11: 21 Ind Cas 601 (FB), Mut^addilal ^r. 
aarkesh. 
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Aji entry in a book may amount to any kind of instrument for the purpose of 
stamp duty. It may amount, for instance, to an acknowledgment, (Art. 1), an 
agreement (Art. 5), a bond (Art, 15), a promissory note, (Art. 49) or a receipt 
(Art. 53.) 

3. Sale Certificate. — ^A sale certificate granted under O. 21 R. 94 of the Civil 
^ocedure Code is not an “instrument” until it is signed by the Judge as it is in an 
imperfect state and does not create, transfer, limit, extend, extinguish or record any 
right or liability till thon.^ 

4. Particulars field under S. 104 (2), Companies Act.— Section 104 (1) of the 
Indian Companies Act, Vll of 1913, provides that w'henevor a company having a 
share capital makes any allotment of its shares, the company shall, within one month 
after such allotment — 

(a) file with the Registrar a return of the allotments, stating the number and 
nominal amount of the shares comprised in the allotment, the names, 
addresses, and descriptions of the allottees, and the amount (if any) paid 
or due and payable on each share ; and 

(b) in the case of shares allotted as fully or partly paid up otherwise than in 
cash, produce for the inspection and examination of the Registrar a 
contract in writing constituting the title of the allottee to the allotment 
together with any contract of sale, or for services or other consideration 
in respect of which that allotment was made, such contract being duty 
stamped, and file with the Registrar copies verified in the proscribed man- 
ner of all such contracts and a return stating the number and nominal 
amount of shares so allotted, the extent to which they are to be treated 
as paid up, and the consideration for which tliey have been allotted. 

Sub-section (2) of that section provides that wliore such a contract as mentioned in 
sub-section (1) (b) is nob reduced to writing, the company shall, within one month 
after the allotment, file with the Registrar the prescribed particulars of the contract 
stamped with the same stamp duty as would have been payable if the contract had 
been reduced to writing, and these jpariiculars shall be deemed to he an instrument 
within the meaning of the Indian Stamp Act, 1899, and the Registrar may, as a con- 
ditions of filing the particulars, require that the duty payable thereon bo adjudi- 
cated under 31 of the Indian Stamp Act. 

Illustrative cases. — A letter was addressed by A to B in which A stated that 
He Had entered a certain sum as a credit in his accounts as from a certain date for a 
specified period and at a specified rate of interest and that ho would send the principal 
and the interest to B as per the due date. It was held that A bound himself to pay 
the principal and interest on a certain date and created a liability to that effect. 
The letter was, therefore, an ‘instrument’ as defined in this sub-section.^ 

A promissory note creates a liability and is, therefore, an ‘instrument’ as defined 
in this sub-section.^ 


6. Decree whether instrument. — The definition in this clause is wide enough 
to cover a decree. This doe.s not, however, mean that a decree i.s nece.ssarily subject 


82 (14) — Note 3 

1. (’30) 17 AIR 1930 Bom 392 (393) ; 128 

Iiid Caa 31 (FB), Collector, Ahmednagar v. 
Rambhau. 

S2 (14)— Note 6 

1. (’08) 4 Low Bur Rul 324 (329) : 14 Bur 


LR 292 (FB), In re V. R. S. A. R. Raman 
Chetty. 

2. (’40) 27 AIR 1040 Nag 214 (214): I LR 

(1941) Nag 761 t 190 Ind Cas 818, Jaioanmai 
Balchand v. Akaji Anand Boo. 
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to stamp duty always. It is not all instruments that are liable to stamp duty 
It IS only such instruments as are expressly made subject to stamp duty that require 
a stamp In the case of decrees, a final decree for partition is liable to stamp duty. 

included in the definition of an instrument of partition 
under sub-s. (15) of this section and is made liable to stamp duty under Art. 45. 

suoli “n express provision, a decree of Court is not liable to 
de'f PP aV+Vp Thus a stamped paper is not necessary for passing a compromise 
The real fl' the agreement between the parties. i 

itself ‘*1® application for such a decree does not 

fact of the alrLmLt'®^^"' 

In Radha Krishna v. Ram Narain^ it was held that a decree is not an instru- 

the'L'Ii'th^'" I '“"f this cannot affect 

the position under this Act as there is a special definition applicable to the question. 


*(15) instrument of partition” means any instrument whereby co-owners of 

T>ar«Uon'^®"‘ property divide or agree to divide such property in severalty, 

partition^ and includes also a final order for effecting a partition passed 

^pa?tUion?““®'^“‘''°"‘^ arbitrator directing 


Synopsis 


1. Legislative changes. 

2. Scope ol the definition. 

3. “Co-owners.” 

4. “Any property.” 

5. “Agree to divide.” 

6. “In severalty.” 

7. Division of status under Hindu Law. 

8. Admission of previous partition 

9. Acknowledgment of receipt of 'property 

by a co-owner. k 


10. List of properties allotted to co-owners 

11. Partnership. 

12. Deed of release. 

13. Sale and partition. 

13a. Deed of transfer. 

14. Final order of Revenue-authority. 

15. Final order of Civil Court. 

16. “Award by an arbitrator directing a 

partition.” 


199 \ if A partition-deed was 

(22) of Act XVIII of 1869 as follows ; 


dehnel tor the first time by 


immotyahio Deed means any instrument whereby persons interested in 
of an common, or as co-parceners, or as members 

sevpralfTT Hindu Family, divide or agree to divide sucli property in 

severalty and includes a batwara.’* 

The definition contained in S. 3 (11) of Act 1 of 1879 w’as as foUow^s ; 

‘Instrument of partition' means any instrument whereby co-owners of 
divide or agree to divide such property in severalty, and includes 
also a final order for effecting a partition passed by any Revenue-authority.” 


1. ro8) 

Oain V. 


*[1879 


S. 3 (11) ; 1869— S. 3 (22).] 
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12 Cal WN 69 (60) (DB), Pitambar 
Udhab Mondal. 


(’15) 29 Ind Cas 511 (512) (UPBR), JfaW«o 
Prasad v. Basdeo Tiwari. 

2. (’31) 18 AIR 1931 All 369 (370) : 53 All 

552 : 131 Ind Cas 604 (DB). 
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% 

2, Scope of the definition. — The terms of the definition, contained to the sub- 
section are exhaustive, ^ and provide for all cases of partition. ^ Thus, the definition 
provides for the parties having divided or agreed to divide the property as it lies 
with them actually to make a partition or to agree to make it later on. It also pro- 
vides for arbitrators, to whom reference has been made, directimj a partition 
because arbitrators have no power to do more tliau direct a partition and lastly 
it provides for the Courts effecting a partition. 


riio real test of an instrument of partition' is whetlier there was any property 

01 which the parties were co-owners and the property was being divided l)v that d(*ed 
m severalty.* i » 


3. “Co-owners.” — This expression is wide enough to include all kinds of co- 
ownership such as joint tenancy, tenancy in common, coparcenary, membership of 

’ ^ reference to tlie definition of a partition-deed in 

fe. 3 (22) of Act XVIII of 1869 makes this clear. Tiie words used in that definition 
were persons interested in immovable property jointly, or in common, or as copar- 
ceners or as members of an undivided Hindu family.” In the definitions in S.3 
(11) of Act I of 1879 and in the present sub-section these words have been omitted 
and the expression “co-owners” has been used instead, thereby making it clear that 
the expression is wide enough to include all those classes enumerated to in the n - 
finition in S. 3 (22) of Act XVTII of 1869. 


One :^rm of co-ownership may sometimes be converted into another form of 
co-ownership. This does not mean the tennination of the co-ownership. Thus an 
alienation of the interest of some of the members of a joint Hindu family to tliird 
persons will determine the status oi joint Hindu family !>ut will not determine the 
co-ownerdhip which can only be determined by an actual partition or agreement to 

,1^, when the members of a joint Hindu family effect a partition 

ot the family properties they may leave out of the partition certain items which will 
continue to be subject to their common ownership though the form of co-ownership 
will be that of tenants in common and not of a Hindu joint family. ^ 

For the purposes of this definition, the parties to the deed need not be really 
co-owners m the eye of the Jaw. It is sufficient even if they purport to be co-owners, 
further, even if the description as co-owners is not actually found in the document 
it 18 open to the Court to find on proper construction of its terms whether the parties 
purport to be co-owners of the iirojierty.® 


Soction 2 (16)— Note 2 

1. (’35) 22 AIR 1935 Lah 364 (367) : 16 Lah 
667 : 168 Ind Cas 502 (DB), Abdul Hassain 
Kfidn V. Mt, Mahamudi Begam. 

2. (’07) 31 Bom 68 (72) : 8 Bom LR 869 
(FB), Kalidaa v. Tribhuvandae. 

8; (’07) 31 Bora 68 (72) ; 8 Bora LR 869 

(FB), Kolxdas v. Tribhuvandas. 

4. (’49) 36 AIR 1949 Lah 126 (127, 128) 

^h,) Pak L R (1949) Lali 117. West Punjah 
Oovt. V. Qainctxand. 

S2 (15) — Note 3 

"(’69-70) 13 Moo Ind App 181 (198) : 2 
Sar 607 (PC), Ram Chunder Dutt v. Chujuier 
CJoomar Mutidul. 

2. (’23) 10 AIR 1923 Bom 237 (238) : 47 Bom 
321 : 73 Ind Caa 718, Superintendent of Stampst 


Bombay v. Chimardal Lalbhai. 

[See also (’08) 35 Cal 961 (966) : 6 Cal L .Tour 
735 (DB), Jogendra Nath Rai v. Baladeo 
Das. (More dofinition of shares of joint 
proprietors does not amount to partition 
although such determination may effect 
a severance of joint interest — Suit for 
partition — Proliininary decree passed — 
Portion of property by mistake excluded 
from Conamissionor’s report and final 
decree — Heldy effect of final decree was to 
leave unaffected joint title of parties in the 
portion so excluded.)] 

3.t (’34) 21 AIR 1934 Mad 204 (205): 150 
Ind Cas 119 (DB), Vankatappa Naidu v. 
Mztsal Naidu. 

(’89) 12 Mad 198 (201) (FB), Reference under 
Stamp Act S. 46. 
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to 

case of persons purporting to be co-or^wr. of the probity. ^ ^ “ 

Note'll 'Within the meaning of the definition See 

XVIli o*f defimtion of partition-deed in S. 3 (22) of Act 

Stir^f ,if.?r :t dots rs.^3^ ro“T^lVKi’e°'"^d r 

property.- They wd, include n,ovab\e^ is'^ltlfaslr^ri I": Jr^ope^rr'’ 

It has been lield in the nndermentionecl Bomhiv n +i.n+ * 4 . i 

certaTn ptsis were di;^trw^ partition. In a recent Madras decision, » 

money owed by them to the u ®>dt to pay specific sums of 

and it Smid thaT ^ J "““^idual members of the family 

6 “Airie tn H- r » amounted to an instrument of partition. ^ 

of the Calcu tta High Court oLervedf’^‘‘ I^ 0 '-d«ldp 8 

Deed not. reciting thi^t property goingTo^c^T 

th'!t only mention being 

that family had disrupted and some pro- 

^rty wii^B still held in common bv executant 

^ deed for .ret time _ Deed held instru- 
ment of partition* 

(■49) 39 AIR 1949 Lah 126 (128) • Pak LR 
(19^0) Lah ,17 (SB). Wet hunJab Oovt^. 

Oaitich^nd. (Dood not reciting that property 

m, nH„ alread.v divided only 

matron being tliat family had disrupted and 

in common bv 

executant and his father and that it wivs boinK 
divided by dood for fii&t time Deed held in- 
strumont of partition.) 

[iSee rSS) Ma^i S M p. 127-128. (Citing, 

D. P. 671, 12th Docernbor 1893 — Transac- 
ion evidenced by a document was that A 
divided certain property into two shares, 
one of which ho gave to his brother and his 
throe sons, and the other to his nephew — 

The document was not executed by A, but 
by the five parties to whom the property 
was given — These parties acknowledged 
having received the property, which was 
valued at Rs. 3,280, as well as their liability 
for Rs. 1000 due on a promissory note 
executed by A — The document was stampied 
as a release for Rs. 2280, being the value 
of the property roceived minus the liability 
accepted with it — The Collector held that 
though the document set forth that there 
was no ancestral property, and that the 
property now possessed by the family was 
acquired from the profits in trade and the 
exertions of the executee A, yet it also 
showed that the acquiror tracted the other 
members of the family as co-owners, as the 
property was acquired in the name of the 


eldest member of the family anti as the 
executants now accept for thoir ‘sharos’ 
portions of the liabilities os well as of the 
assets of tho family — The Bond agreed with 
the Collector and considered that thtvdocu- 
mont was a partition-deed.) 

(’33) Mad SM p. 130. (Citing, B.P. 1415-R., 
Mis., 28th October 1918 (Referred cose 4 
of 1918) — A division was effected by father 
alone but nonotboloss it was hold to bo a 
partition, because the sons had also an 
interest in the property — It has been settled 
that under tho Hindu Law the father is 
entitled to make a partition of tho family 
properties even though the sons may not 
agrtxj— It may be some of tho properties 
mentioned in tho dood of partition wore 
acquired by the father in the business men- 
tioned ther^But that in itself would not 
moke itsolf-acquired property— Even if 
It was so originally, it was open to tho 
father to tWv it into the hotchpot and 
maKo it family property.)] 

^ ^ (422) : 38 All 

S2 (16) — Note 4 

^ ( 346 ,) : 210 

\ ^ ^ CAo/urom 

307 (311): 183 

■i.v. ,5.* Satyanandam v. Paramkusam 

£i<Mfnv\ayy(i. ^ 

S2 (16) — Note 5 

(966) : 5 Cal L Jour 735 

(DB). 
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Partitionisthedivisionmadebetweenseveralpersons, of joint lands which 

belong to them as 'co-proprietors, so that each becomes the sole owner’ of the 
part, which is allotted to him. The mere definition of the shares of the joint 

proprietors does not amount to partition of the propert.y To effect a 

partition. .... .the property, if susceptible of division, must be transformed 
into estates in severalty and one of such estates assigned to each of the former 
occupants for his sole use and as liis sole property/* 

But the definition in this sub-section expressly includes an instrument by which 

co-ovmers agree to divide the property and do not actually divide it by metes and 
bounds. 

But the agreement must be for immediate partition. An agreement to divide 
property in future is not an instrument of partition.^ 

mere a document recording a division of properties both situated in British 
India and Travancore between two brothers provided that tiie document should 
remain in force till separate partition-deeds were executed for the properties in Tra- 
vancore and British India it was held that the deed was chargeable as an instrument 

of partitionunder Art. 45.3 It will be noted that in this case there was an actual 
partition effected by the deed. 

In the undermentioned case* the parties entered into an agreement whereby 
they agreed to divide the properties according to the terms of the award given b^■ 
arbitrators. The argument was that the award being binding on the parties the fur- 
ther agreement was unnecessary and was chargeable only as a misceUaneous agree- 
mont and not as an instrument of partition. It was field tliat the agreement wa.s an 
apeoment to dmde property in severalty within the meaning of S. 3 (11) of Act 1 

^ 1879 did not include an award 

Within the definition of an instrument of partition. 


An agreement by co-owners to divide the property is chargeable under Art. 45 
as an instrument of partition and not as an agreement under Art. 5.® 

6, In severalty.*’ *‘He who holds lands or tenements in severalty, or is sole 
tenant thereof, is he that holds them in liis own right only, without any other person 
being joined or connected with him, in joint of intere.st, during his estate therein, 
Where one of the co-parceners renounced his claim for partition against the joint 
family property in consideration of a certain income to be enjoyed by him for his 


2.t(’33) 20 AIR 1933 Mad 162 (162) : 146 Ind 
Cae 529, Qan^aiya v. Chinna lAngaya. (Par- 
tition list which does not itsolf offoot partition 
but is agroomont for effecting future partition 
on terms agreed is liable to stamp duty not 
under S. 2 (16) but under Stamp Act (Madras) 
Sch. I-A, Art. 4.) 

(’84) 7 Mad 386 (387) (FB), Reference under 
Stamp Act S. 49. (List of share of a raombor 
of joint Hindu family in the family property 
containing statomont “outstandings duo to 
us shall bo colloctod and divided among us 
accordmg to tho shares montionod above” — 
HeW, it was an agroomont for tho future 
division of outstandings and thoroforo re- 
quired an agreement stamp.) 

(’42) 29 AIR 1942 All 220 (221) : 201 Ind Cas 
678 (SB), In re Tirathraj, (Provision in a 
•dood that parties might by some separate 
agroomont arrange for partition of some of 


the prop»orti6S — Held there was nothing to 
show that the instrument itself was intended 
to divide tho properties — On tho face of it 
they wore to bo divided afterwards by a 
separate agroomont — Tho document was 
not a dood of partition.) 

Also see Art. 5 Note 3. 

3. (’20) 7 AIR 1920 Mad 149 (149) : 65 Ind 
Cas 965 (DJ3), Rajangam Aiyer v. Rajaman- 
garner. 

4. (’91) 15 Bom 677 (681) : 1891 Bom PJ 28 

(FB), In re Vasanji Haribhai. 

Also see Note 16. 

6. (’33) Mad SM p. 10. (Citing, B. P. 504, 

30th August 1887) 

S2 (16)— Note 6 

1 . Wharton, Law Lexicon, 14th Edition. 
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alienation it was held 

severakv. -greed to divide property in 

Xdrerthrsubstkrked'mvn" f d^ 

See also Note 7. 

simJv dfvi'don°or,.!!f ‘“I law— In Hindu law partition does not mean 

and severance of shares; it covers botli division of property 

of title For a flivi io -’,1°"' h-milj In tlie latter case, there is only a division 

by metes ind ho iTi I® I’™P®'■^'’ actual division of property 

tention oii tlie nart nf necessary. An unequivocal and clear expression of in- 

e"do “ xis sh r J id s ”"*'1" ^-“ily to separate himself and 

pj]ev ‘l^^lr Lordships of the 

stitus^sn'fn*t*l”'\f'^°™ joint famdj' involving the severance of the joint 
ouencerrerif “"^Pfrating member is concerned, with all the legal conse- 
snec^fic s^HTP "An distinct from the de facto division into 

rt^ia^dectTn A*" P''°P®’'^J' ^®l'l "ntil then jointly. One is a matter of indi- 
tl r O nf f 1 ’1 P'*'*'* °1 °'r« “omher to sever himself from 

Iv f Am fl A to enjoy his hitherto undefined or unspecified share separate- 
ini, tlmf . n "’khout being subject to the obligations which arise from the 

joint status ; wlulst the other is the natural resultant from his decision the 
aivisioii and separation of his share which may be arrived at either by private 
agreemeirt among the parties, or on failme of that by the intervention of the 
I J Once the decision has been unequivocaUy expressed and clearly inti- 

^Imlff Al “t «>. Ilk right to obtain and possess the share to which the 

admittedlj has a title is unimpeachable ; neither the co-sharers can question 


2. (’96) 18 Mad 233 (234) (FB), Reference 
under Stamp At. S, 46. 

Also seo Not© 12. 

3. (’37) 24 AIR 1937 Mad 308 (309) : ILR 
(1937) Mad 553:167 Ind Cas 439 (SB), 
Board of Revenue v. Alagappa. 

S2(15) — Note 7 

1. t(’16) 3 AIR 1916 PC 104 (107) : 43 Ind 
App 151 : 43 Cal 1031 : 12 Nag L R 113 : 37 
Ind Cas 321 (PC), Mt. Qirja Bai v. Sadaehxv 
Dhundiraj. 

(’27) 14 AIR 1927 P C 224 (226) : 62 Bora 
8 : 64 Ind App 413 : 105 I.C. 703 (PC), Afu- 
hund V. Balkrdehna. 

♦(’66) 11 Moo Ind App 76 (89) : 8 Suth W R 1 
(PC), Appovier v. Rama Subba. 

2. t(*27) 14 AIR 1927 PC 224 (226) : 52 Bom 


8: 54 Ind App 413 : 106 Ind Cas 703 (PC)^ 
Mukund v. Balkrishrui. 

<1^7) : 43 Cal 1031: 
32 ?rPof ^ ^ - 37 Ind Caa 

1 T ^ Sadashiv Dhundiraj. 

i ^ 3 Sar 304 (PC), Runjeet 

Stngh V. Kooer Ounjraj Singh. 

T App 10 : 16 Oudh 

= ^3 Ind Jur 145 (DB)- 

^amodhar Makund- 

(8^12 Cal 96 (101) (DB), Tej Pratap Singh v 
Champa Kalee Koer. y ^ 

^'nV/ (88): 6 Ind App 177 (PC) 

Chtt^mbaram Chettiar v. QauH Nachiar. 

PC 104 (108): 43 Cal 

sfraAIrVc)!* = 
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It nor can the Court examine his conscience to fijid out wliether his reasons 
for separation were well founded or sufficient ; the Court lias simply to give 
effect to his right to have his share allocated separately from tlie others." 

The severance of status being a matter of individual volition may be but need not 
necessarily be by agreement between the members of the family ^ The agreement 
iieed not be in writing. ^ Even if it is reduced to ^vriting, it is conceived tliat the 
document will not come under the definition of instrument of partition, in this sub- 
section where its effect is only to alter the form of co-ownership into’ tcnancv-in 
common and not to make a division of the property in severalty, as the sub-seition 
clearly requires an intention to divide property in severalty in order to constitute an 
instrument of partition. 


8. Admission of previous partition.— An instrument which contains a more 
admission or acknov ledgment of a previous partition is not an instrument of partition 
within this definition.' But mciciy because a document uses words in the past tense 
’t cannot be held that it refers to a past transaction.^ 

9. Acknowledgment of receipt of property by a co-owner.— Documents whereby 

each of the members of an undivided Hindu family acknowledges the receint of 
property made over to him in a division of the family properties have been held [to 
be instruments of partitio;:.’ * 

10. List of properties aUoiiea to co-owners.— No particular form is prescribed 

tor an instrument of partition. Alisl or lists allotting different properties to different 
co-owners may amount to an instrument of partition if the parties intend to treat 
them as such.' If, however, the intention is to treat it merely as a memorandum 
of a completed transaction ^ or of an agreomeiit for a partition to ho effected 

in future it will not ho an nistrumoiit of partition' under this sub-section. 

11 . Partnership.— Partners of a firm may be said to be co-owners of the part - 
ner.ship property witliin the moaning of the definition. Section 25;i of the Contract 


4. (’16) 3 AIR 1916 PC 104 (109): 43 Cal 
1031 : 43 Ind App 151 : 12 Nag L R 113 : 37 

I. C. 321 (PC), Mi. Qirja Bai v. Sadaahiv 
Dhundiraj. 

(’74) 1 Ind App 9 (20) : 3 Sar 304 (PC), liunjeet 
Singh v. Kooer Qujraj Singh. 

[But see (’85) 9 Bom 116 (121). Ashabai v. 
Haji 7'yeb Haji Rahimtulla. (Must be taken 
to be overruled by AIR 1916 PC 104:43 
Cal 1031 : 45 Ind App 161 : 12 Nag L R 113 

5. (’09) 31 All 412 (422, 423) : 36 Ind App 
71 : 3 Ind Cas 196 (PC), ParbeUi v. Naunihal 
Singh. 

S2 (16)— Note 8 

1. t(’84) 7 Mad 386 (386 (FB). Reference 

under Stamp Act, 1879, S. 49. (Document 
containing a memorandum of particulars 
of property which had, on partition, fallen 
to the share of one of the co-ownors — Held, 
it does not, of itself, op>6rato to release the 
joint interests of the other parties to the 
partition and create a solo interest in the 
person whoso share it records.) 
t (’28) 15 AIR 1928 Cal 705 (706); 112 Ind 
Cas 326 (D6), Bhudeb Chatterjee v, A&utoah 
Oangopadhya. 


(’81) 5 Bom 232 (236), Sakharam Krihnaji v. 
Madan Krishnaji. (Case under S. 17 
Registration Act.) * 

(’49) 29 AIR 1942 All 220 (221) : 201 Ind Cas 
578 (SB), In re Tirathraj. 

(’78) 2 Bom 635 (636) (DB), Kachubhai v.Krish- 
nabai. (Case under S. 17, Registration Act 
and S. 91, Evidonco Act.) 

2. (’10) 6 Ind Cas 346 (348) (DB) (Cal), 

Upendra Nath v. Umesh Chandra. (Case 
under 8. 17, Registration Act.) 

82 (16) — Note 9 

1. (’92) 16 Mad 164 (166) (FB), Reference 

under S. 40 Stamp Act, 1879. 

82(16) — Note 10 

1. (’08) 32 Bom 609 (511) : 10 Bom LR 

728 (FB), Qanpat v. Supdu. (Four brothers 
making four lists of family propKjrty — Each 
list signed by three of them and retained by 
the fourth — Held, the four documents when 
read together formed an instrument of parti- 
tion and each document formed title of the 
brother retaining it against the throe brothers 
with regard to property which came to hie 
share.) 
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Act (now repealed) specifically provided that in the absence of a contract to the 
contrary all partners are joint owners of the partnership property. Where by a 
deed certain partners of a firm divided certain debts of the firm between them but 
remamed joint as regards other items it was held that the deed was an instrument 
of partition.! Though the Partnership Act. 1932. does not contain any specific 
provision like the repealed S. 253 of the Contract Act the position under the Partner- 
ship Act also must be considered to be the same. 

.^ instrument of partition among partners is not the less such an instrument 

merely because it is part of a scheme for the dissolution of the partnership. Li 

such a case the document may be both an “instrument of partition” (Art. 45) and 

an instrurnent for the dissolution of a partnership. In such a case it will be 

liable to the higher duty as an instrument of partition under Art. 45, by virtue 
specified of S. 6.^ ’ 


12. Deed of release. — An instrument of release must be distinguished from an 

instrument of partition. An instrument of release has been described in Art. 55 

as one whereby a person renounces a claim upon another person or a^^ainst any 
property. ® 


111 ]^It. Jiban Kuar v. Govind Das^ one IM died childless leaving certain property. 
The sister of the deceased applied for Letters of Administration. One G a collateral 
of M disputed her claim. Eventually the two .claimants effected a compromise. 
Both of them executed separate instruments. The question was whether the instru- 
ments were instruments of release or the two deeds road together constituted an 
instrument of partition. It was observed : 


“We are satisfied that as the deeds stand, they are instruments of release 
within the meaning of Art. 65, Sch. I, Stamp Act. The case as put by the lady 
in her deed is that under the Mayukha Law, she is the owner of the property 
left by the deceased Mathura Das. The case as put by Govind Das in the docu- 
ment executed by him is that under the Mitakshara Law, he is the sole owner 
of the property in question. Neither of them states himself or herself as co- 
owner with the other, nor can they do so rightly. We therefore have not a case 
of persons purporting to be co-owners of the property and agreeiiif^ to divide 
the same. Each party before us claims to be the sole and full owner a?id in order 
to avoid litigation agrees to release in favour of the other a certain portion of 
the property which he or she claims to be his or her property in full.” 


[See also (’33) Mad S M p. 126, (Citing, 
B. P. 584, 20th December 1893, as amended 
by B. P. Mis. 2679:6-8-36 — A book con- 
taining certain lists of property signed by 
the parties produced before the Deputy Col- 
lector of Madras as ovidenco of partition in 
cormexion with an application for an A form 
certificate was hold by the High Court to 
bo a partition-deed within the moaning 
of the Act.)] 

2. (’84) 7 Mad 385 (386) (FB), Reference 

tinder Stamp Act, S. 49. 

B.t(’33) 20 AIR 1933 Mad 162 (162) : 146 
Ind Cos, 529, Qangaiya v. China Lingaiya. 
(Partition list containing an agreement for 
a subsequent stamped instrument — Held, 
the list was not itself an instrument of parti- 
tion but was a mere agroemont for effecting 
a future partition on the terms agreed.) 


(’93) 1893 Bom PJ 203 (DB), Nilkatii v. 

(List of properties allotted to oo** 
parconors alluded to and confirmed in ar- 
bitration award ovidencmg finn.1 partition— 

Held, tho list was not an instrument of parti- 
tion.) 

S2 (16) — Note 11 

1. (’01) 3 Bom LR 132 (133) (FB), Ohotu- 
row V. Qaneah. (The partition herein was 
before dissolution of partnerships— .ALB 
1937 Mad 308 : ILR (1937) Mad 663 (FB). 

2. ( 37) 24 AIR 1937 Mad 308 (309) : ILR 
(1937) Mad 653:167 Ind Cas 439 (FB) 

Board of Revenue, Madras v. Alagappa 
Chettiar. 

Also see S. 6 Note 5 and Art. 64 Note 3. 

, S2 (15)— Note 12 

l.t( 15) 2 AIR 1916 All 421 (422) : 38 All 56 : 
31 Ind Cas 404 (FB). 
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See also the undermentioned cases. ^ 

reuourioed hi. chu.n for partit.ou 

hht fnr ) c°'isideratiou of a certain income to be cnjovecl bv 

h m for hm life out of certain land, allotted for the purpose, but over wliicli he was 
j,ivon no power of aneiiation the instrument was held to be a. deed of release. ^ 

An instnanent will not be an instrument of release merely because it is styled 
a deed ot release or couched in terms of a deed of release if the effect of the docu- 
ment IS to divide the property amongst the co-owners. ■* 

insirnnien^'^'f instrument of partition wiU not be the less an 

/ammmt ^ P-’'rtit*o'‘ because a sum is paid by one co-owner to others as owelty 
(amount payable by one sharer to another for equalising the partition) Such r 
document is to be distinguished from a conveyance on sale, bLause the money is 
not paid as the consideration or price for the share allotted. * 

13a. Deed of transfer.— An instrument, though in the form of a transfer of 
T co-owner to others, will be chargeable as a deed of partition under 
Art. 45 if in substance the effect of the document is to divide tlie iiropertv of the co- 
owners amongst them. ^ ^ 


<! -1 m-ii r dehnition of partition-deed in 

S. .i (22) of Act XVIII ot 18b9 the words used were ^‘and includes a batwara." The 

hold rms rt'Ih w 1 Wilsoi^s “toiraplya separation of co-].arconaiy 

lioldings at the desire of some or of all the co-parceners, or the dotachment of tl.e share 

of an indiyidiiiilso as to constitute lii.s share an entirely distinct property made with 

the .sanction ot revenue authorities.” The word ‘-batwara” 'was omittol in the 

I of 18i9 and the words “includes also a final order for 
effecting a partition passed by any Kevenuo autlioritv” were added, 'J'liev liavc 

boon retained in the present (lefinitioii. ' J.ne>iia\e 


aCivd Poi io<5^‘diire Code, u hen a decree for partition passed i 

menT 1 ° ^ assosscd to the payment of revenue to the (tovcri 

meiit, the docroe simply declares the rights of the several parties interested in tl 


2. ( 85) y Bom 417 (418) (SB), Eknath v. 
Jagannath. (./ and S paasod to thoir brother 
E an instnimont which sot forth (a) that J 
and 8 mlinquishoil thoir right to certain 
j)iopcrty in favour of E; (b) that E was to 
discharge certain debts and (c) that E was to 
pay an annuity to J and S—Held, the docu- 
mont was a roloaso doed.) 

( 81) 7 Cal 21 (23) (FB), In the matter of the 
Maharaja of Dnrbhunrjah. (Maintenaco dood 
under which grantoo gave up his claims 
in respect of the family property was held 
to bo a dood of release and not convoyanco.) 

(’27) 14 AIR 1927 V C 224 (226) : 54 Ind App.) 
413 : 52 Bom 8 : 105 Ind Caa 703 (PC), 

Mukund Dharnuin Bhoir v. Balkrishna 
Fadmanji. (Document by which one brother 
stated that ho had no intoi’est in the property 
of the other brother held not to bo a partition 
dood). 

3. (’95) 18 Mad 233 (234) (FB), Reference 
uiuler 8tunip Act. S. 46. 

Also see Note 6. 


4. (’49) 36 AIR 1949 (Lah 126 (128) : Pak h R 

(1949) Lah 117 (SB). West Punjab Qovt. v. 
(Jain Chand. (Document dtiscribed a.s a 
deed of relinquishment but hold to bo an 
instrument of paitition.) 

(’ll) 35 Bom 75 (78) : 8 Ind Cas 632 (FB), 
In re Qovind Pandurang Kamat. 

( 89) 12 Mad 198 (201) (F'B), Reference under 
8tamp Act. 

(1928) 108 Ind Cas 427 (430) (Pat), Rang Lai 
Sahu V. Emperor. (Assumed.) 

82 (15) — Note 13 

1. (1867) 2 Ex 46 (50) : 36 LJ Ex 11:15 

L T 282 : 15 W R (Eng) 258, Christie v. Com- 
missioners of Inla)ul Revenue. 

(1867) 2 Ex 399 (400) : 36 L J Ex 199 : 16 L T 
839, Phillips V. Inland Revenue Commissioners. 
{Christie v. Commissioners of Inland Reve- 
nue. (1867) 2 Ek 46:36 LJ Ex 11, followed.) 

82(15) — Note 13a 

1. (’23) 10 AIR 1923 Bom 237 (238) : 47 

Bom 321 : 73 Ind Cas 718 (FB), Superinten- 
dent of Stamps V. Chimanlal Lalbhai. 

Also SCO Art. 02 Noto 4. 
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property but directs such partition to be made by the Collector or any gazetted 
subordinate of the Collector. The final order in the partition proceedings by the 
Collector or his subordinate will amount to an instrument oi partition.^ 

So also, certain revenue laws such as Land Revenue Acts provide for pcartition. 
hy Revenue-authcritics. The final order in the po.rtition proceedings under these 
Acts will also amount to an instrument of partition. 

An order passed by a Revenue Court authorising a partition to proceed is not 
a fi'iw.l order for effecting a partition but the order declaring the various allotments 
of the land is such a final order. ^ 


In the undermentioned case^ it has been held that before a final order is passed 
there must be a recorded act of division by the co-owners or their agreement to make 
it in every case and the final order is simply the fiat of the Revenue-authority sanc- 
tioning the partition. This, however, does not seem to be coiTcct. An actual divi- 
sion or an agreement to divide itself amounts to an instrument of partition imder tlie 
definition and therefore there would be no necessity of including a final order of tlie 
Reveirue-authority in the definition if a recorded act of division by the parties or 
their agreement to make it is a condition precedent to the passing of such order. 


15. Final Order of Civil Court.— There was no provision in Act XVIll of 1869 
and Act I of 1879 for including a final order for effecting a partition passed by a 
Civil Court in the definition. The provision was for the first time made in the Act of 
1899. It is not, however, clear why the Legislature has chosen to include such an 
order in the dofimtion so as to make it chargeable with stamp duty, seeing that when 
a person institutes a suit for partition he pays court-fee and the exaction of stamp 
duty on the decree in such a suit will amount to double taxation.^ 

The order must be one for effectiyig a partition. Therefore, a preliminary’' decree 
which merely declares the rights of the parties is not a final order for effecting a parti- 
tion Avithin the meaning of the definition. But the final decree allotting a parti- 


S2(15) — Note 

1. iS'ee (Tlj 12 Ind Cas 7C9 (7(59) (Mad), 
Heshachalum Filial v. Alwar ChetUj. (S. 2 
(15) included in the definition of partition a 
final order for offocting a partition passed 
by a Revenue authority, that is to say, an 
order which is made in the course of execu- 
tion ot tlio decree under the Civil Procedure 
Code.) 

(’43) 30 AIR 1943 Bom 345 (346) : 210 Ind 
Cas 279 (BB), ICersaji Dhanjibhai v. Barjorji 
Bhikaji. (Partition suit dealing 'with reve- 
nue paying lands — Court’s decree merely de- 
termines the shares and papers are sent to 
Collector who does not draw up any document 
which is an instrument of partition until 
after partition has actually been made.) 

2. t (’80) 2 All 664 (665) (FB), Reference by 
Board of RevenuCy N. TV. P. under Act 1 of 
1879. 

(’43) 30 AIR 1943 Bom 345 (346) : 210 Ind 
Cas 279 (DB), Kersaji Dhanjibhai v. Barjorji 
Bhikaji. (The Collector does not draw up 
any docximent which is an instrument of 
partition until after the partition has actually 
beoTi made.) 


3. (’80) 2 All 664 (665) (FB), Reference by 

Board of Revenue y N, H*. P. under Act 1 of 
1879. 

S2(15) — Note 15 

1. See ( 97) 7 Mad L J (Jour) 467 (470). 
[iSee <i/«o (’32) 19 AIR 1932 Mad 722 (723) r 
55 Mad 975 : 139 Ind Cas 457 (DB), Venkata- 
subbamma v. Ramanandhayya. (In a parti- 
tion suit defendant is not required to pay 
court-fee on his share — Right of the Crown 
to some revenue on the* claim of the defen- 
dant is satisfied by the tlirt.»ction in the Stamp 
Act that the docreo as finally drawn up 
should bo stamped as an instrument of 
partition.)] 

la.fpS) 35 Mad 26 (27): 12 In<i Cas 775,. 
Thirvengadathan Aiya v. JMangauua. 

(’32) 19 AIR 1932 Rang 120 (122): 139 Ind 
Cas 673, Chit Sai ^laung v. Alaung Thein. 

[See also (’08) 35 Cal 961 (966) : 6 Cal L Jour 
735 (DB), Jogendra Nath Rai v. Balof.ieo Das. 
(Preliminary decree in partition suit merely 
determines shares of tho joint proprietors 
but does not effect partition.) 

(’95) 18 Mad 73 (87) : 4 Mad L Jour 212 (DB) 
Krishnasuami Ayyangar v. Rajagopala Ayyan- 
gar. (A provision a decree is permitted to bo 
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culai- and ascertained property to each co-sharer and vesting it in Iiirn is such final 

“foml *1°”* execution of tlie final decree is not a 

, V ^ f meaning of the definition because further proceediinrs in 

eSralartlt^n 

A reference to O. 20 R. 18. Civil Procedure Code, shows that there need not be 
preliminary decree and a final decree in every case and there mav be onlv one decree 

to r^ff dispose of the suit. Such a deoree'will amount 

l^on within the meaning of the definition.- So also a decree for parti- 

tion maj bo partly preiiininary and partly final and in such a case the docni will 
Hinount to ail instrument of partition, so far as it is final. ^ 

A compromise decree allotting specific properties to several paitiesin accordanoo 

witb the compromise of the partners is nonetlielcs.s a final decree and is chargeable 

as an instrument of partition.® So also a decree passed on an award bv arbitrators 

directing a partition is an instrument of partition.^ But the decree in" order to fall 

under the definition need not liave been made on an award or an agreement, of the 
parties.® (See also Note U.) 


A decree pas.sod under S. 390 of Civil Procedure Code of 1882 in accordance 
with the Commissioner s report was held to be a final order for effectimr a nartil ion » 
Order 20. Rr. 13 and 14 now make it clear that the final decree ,ia.ssed under R 14 
after the partition is carried out by the Com missi oner is an instniinent of i.arti- 
tion withiu the meaniug of the definition. ^ 


th«f partition it is not necessary 

that It must have been passed 111 partition suit. Thus an order for effecting a paiti- 

pa.ssed man admini.stration suit and would come within the definition - 


pasBocl by S. 215. Civil Procoduro Codo of 
1882 in a suit for dissolution of partnorship 
and a partition suit which has for its object 
the dotonnination of coparcenary is similar 
to it — A provisional decree ought to doclaro 
the sov’cral rights and liabilities which liave 
been adjudicated.)] 

2. t(’12) 35 Mad 26 (27) : 12 Ind Cas 775, 
Thiruverujadulhan Aiya v. Marujauyu. 

(’38) 25 AIR 1938 Lah 321 (322) : 179 Ind Cas 
710, Rum Narain Kaul v. Uiahan i?ant. 

[See also (’26) 13 AIR 1926 Pat 154 (156): 
90 Ind Cas 739 (DB), HemcJuindra v. Prem 
Alahto. (The docroo that is finally drawn 
up in the partition suit has to be stampotl as 
an instrument of partition imdor the Stamp 
Act.)] ^ 

[But see (’ll) 12 Ind Cas 769 (769) (Mad), 
Seshachalam Pillai v. Alivar Chetty. (“Final 
order” in S. 2, cl. (15) cannot bo road to 
mean final decree.)] 

3. (’12) 35 Mad 26 (27) : 12 Ind Cas 775, 
Thiruvenyudathan Aiya v. Mangayya. 

[But see (’ll) 12 Ind Cas 769 (769) (Mad), 

Sesliachallam Pillai v. Alwar Chetty. (Tho 
final ordci’ in S. 2 (15) does not muan*llnul 
decree. (Tho order is one passed by Civil 
Court in execution of a decree.)] 

4. (’38) 25 AIR 1938 Mad 307 (311): 183 
Ind Caa 33 (BB), Satyanandam v. Param- 
kusam. 


19-^^ Mad 307 (311): 183 Ind 
Cas 33 (DB), Satyatuuulam v. Paramkusam. 

6.t (’12) 35 M*id 26 (27): 12 Ind Cas 775, 
1 hiruvewjadiUhcm v, Alangayya. 

(’33) 20 AIR 1933 Oudh 562 (562) : 9 Luck 
270: 146 Ind Cas 506 (SB), Mitza^ar Hussain 
V. Sfuira/iat Hussain. 

I. (’35) 22 AIR 1935 Lah 364 (367) : 16 Lah 
657 : 158 Ind Cos 502 (Dli)> Abdul Hassain v. 
Mt. Mahmudi Begatn. 

8. 6'ee (’05) 29 Bom 366 (368) : 7 Bom LR 

308 (FB), Baluram v. Ramkrishna. (Decree 
pas^d under S. 396, Civil Procedure Codo of 
1882 in accordance with Commissioner’s 
report — Reference made to High Court as 
follows : ‘\\ hother tho liiiui docroo for parti- 

tion not made upon an award or an agroemont 
of tho parties is liable to bo stamped as an 
instrument of partition” — Held decree passed 
was a final order for effecting partition.) 

9. (’05) 29 Bom (366, 368) : 7 Bom L R 308 
(FB), Baluram v. Ramkrishna. 

10. (’43) 30 AIR 1943 Bom 345 (346) : 210 

I. C. 279 Keraaji Dhnnjibhai v. Bar- 

jorji Bhikhaji. 

II. t(’43) 30 AIR 1943 Bom 345 (346) : 210 

I.C. 279 (DB), JCcrsaji Dhanjibluxi v. Barjorji. 
Bhikhaji. 



i32 [S 2 (15) N 15J 


DEFINITIONS 


ilu‘ - hual ortU-r refencd to in the definition is the final order of the lowest 
Court of original jurisdiction empowered to give an order for etfecting a parti- 
tion and is not the order passed by the highest Court of appeal 12. 

As a final decree in a partition suit is an instrument of partition it is retiuiredto 
lie engrossed on a non-judieia I stamp paper of the required value under Art. 45. If 
sucii a stamp paper is not supplied by the party no final decree ean be drawn up and 
tire suit will remain pending. ^3 It lias been held that the decree drawn up without a 

proper stamp has no existence as a decree and the proceedings t;tken in execution 
of sucli decree are invalid.^-* 

But Bu- ellVct ot vKh above iuiiiig» must only be taken to be tliat tjll tlie decree 
IS stamiH-d '.licrc is no d.'cree which can he ‘acted upon’, i.e., wliicb can be executed. 
It IS competent tor tlie executing Court to receive tlio requisite .stamp when .m un- 
■stamiied decree for partition is sought to he executed, it. pieiice, it is not iieces- 
■sary vliiit ilie decree sliould lie drawn up afre.sii on tlio stamp iiap-r when it is supplied 
by tile party. If the stamp paper supplied liy tlie party is defaced and tlie cause 
title and tlu- nanus of tlie parties are written upon it and tlien it is attaclied to the 
decree as already drawn up, tliis will he sufiicient to validate tl.e decree witli retros- 
pective ellect from tlie date wiieii it was originally drawn up,*- but not tiie proceed- 
ings taken in execution before tlio proper stamp paper uas .supplied. 1 “ 

As to execution of a part of an nn.slamped de< leo in a partition suit invoivim' 
several separable relicis, see Note (> on Art 45. * 


ior purposes of Art. 1S2, Limitacioii Act, the date of tho deoix^. is tho date on 
which juagmeut is pronounced and limitation begins to run from that date although 


(’14) 1 AIR iyi4 Omlh 1 (18): 24 Ind Cos 
G43 (DB), Suraiija Qadr v. Quasia Begam. 
(feuit under 0.20 It. 13, Civil Procedure 
Code — Held so far as linal decree operated to 
offect partition of movable and immovable 
proiX)rty in specie it wouKl bo treated as an 
instrument of partition.) 

I5ee also (’79) 4 Cal 134 (437) : 5 lud App 
228 (PC), Jag Narain v. Oirish Chunder. 
(Suit for po6s<.>ssion — Doci-oe giving plaintiff 

a separate share of the common property 

Held although suit wtvs not actually in terms 
for partition the decree did offect a parti- 
tion.)] 

12. (’14) 1 AIK 1914 All 177 (177): 36 All 

237 ; 23 Ind Cas 98 (FB). Jn re iStamp Be- 
ference by the Board of Revenue. 

13.1" ( 05) 32 Cal 483 (491) (DB), Jatindra 
Mohan Tagpre v. Bejoij Chand Mahatap. 
('38) 25 AIR 1938 Mad 307 (312) : 183 I. C. 
33 (DB), Satynnamhin v. Nammunya. 32- 
Cul 483, foil.) 

14. (’32) 19 AIR 1932 Lnh 249 (250) : 135 

Ind Cas 685, Dilbagh Rai v. Mt. Teka Devi. 
[.See also (’36) 23 AIR 1936 Lah 1 (3) : 16 
Lah 901 : 160 Ind Cas 206 (DB), Makbul 
A.htnad v. Mt. Afzal-ul-Hisa. (Under S. 29 
(g), Stamp Act it is tho duty of the Court 
to decide the proportion of the stamp pay- 
able by each person -who desires his shaix* 
separated — Article 45 is tho article under 


wiiieii luis siamp duty is levied — It would 
be impossible for any of the parties to exe- 
cute tho decree until the stamp duty is 
tirst levied and paid.)] 

[See however (’23) 10 AIR 1923 Nag 109 

Vdujirain v. 

Raje Shivar . (Decree not engrossod on a 
non-judicial stamp — Decree executed — Ob- 
jection raised after oight yeare — Held it 
was too late to call fora decree upon a pro- 
ix>rly stamped pap-w as it was executed.)] 
14a. ( 48) 35 AIR 1948 All 375( 377) (DB), 

Oanesh Prasad v. Mt. Makhna. 

(I^B) (Cal). Raft- 

ud^Dtn V. Latif Ahfnsd. 

(^42) 29 AIR 1942 Lah 260 (263) : ILR (1942) 

Lah 307 : 203 I.C. 34 (FU), Oopi Mai v. 

Vxdya Bonlt. 


(’35) 22 AIR 1935 Cal 125 (125) : 154 Ind Cas 
458 (DB), Jogesh Chandra v. 3/oAin» Mohan. 

Also see S. 13 Note 5. 

-60 (263): ILR 
(1942) Lah 307: 203 I.C. 34 (FB), Oopi Mai 
V. V%dya iranii. 

Q? 307 (311): 183 Ind 

33 (DB), Satyana^idan v. Nammauya. 

But see ( 48) 35 AIR 1948 All 375(318), Oanesh 
ly-asad V. Mt. Makhna. [Partition decree not 
stamped — Requisite stamp supplied — Ex- 
eeution proceedings prior to supply of re- 
quisite stamp are not •without jurisdiction and 
cannot be questioned.] 
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no formal decree can be drawn up until stamp paper as required by Art. 4o . Stamp 
Act, is supplied by the partyA’ 

See also Note 5 on section 13. 


16 . “Award by an arbitrator directing a partition.”— The dehnitions in the 

Acts of 1869 and 1879 did not contain any reference to an a\\ ;ird b\' arbitrators 
directing a partition, Duty chargeable for an award was provided for in Art. 1(( 
of Act 1 of 18/9. and in Art. 22 of Act XVIII of 18()9. Under these Acts an instru- 
ment of partition was chargeable with a higher duty than an award. Hence it soon 
became a popular practice, when a matter of partition was referred to arbitration to 
make an award directing the partition and stop there ajid so long as such an aw^ar/l 
bore the signatures of the arbitrators only it was held sufficiently sfcamjjed 
as an award. ^ But oftentimes the award was signed by the parties also bv way of 
their assent to such award. There was a difference of opinion as regards the effect 
of such signatures. In the undermentioned ca-sos^ it was held that the award became, 
by the act of such signing, an histrument of partition; while the undermentioned 
oases^ held that the signatures of the parties did not affect the character of the 
document as an award. 

In the undermentioned Bombay case'* the parties made a reference on stampiKl 
paijer to arbitrators to effect a division of their properties. The award was given. 
Subsequently the parties entered into an agreement whereby they agreed to divide 
the properties according to the terms of the award. TIic question Avas wlietlier the 
agreement was chargeable as an agreement or as an instrument of partition as de- 
fined in S. 3 (1 1) of Act 1 of 1879. The argument was that the award couhl be filed 
in Court under S. 23, Civil Procedure Code of 1882 and w'ould bind the parties and 
further agreement being unnecessary was chargeable only as a miscellaneous 
agreement and not as an instrument of partition. It was held tliat the agreement 

was an agreement to divide property in severaltv and was therefore an instru- 
ment of partition. 


To stop the practice adoptt^d by paities to avoid payment of higher dutv chaige 
able for an instrument of partition, the present defirdtion has been so framed a 
to include in it “an award by an arbitrator directing a partition.’’® 

17.t (’24) 11 AIR 1924 Cal 351 (352) : 72 Ind - — 

Cas 040 (DB), Kishori Mohan v. Provash- 


charulra. 

(’43) 30 AIR 1943 Mad 050(651) : ILR (1944) 
Mad 206 : 212 Ind Cos 019 (DB), China Pen- 
katappa v. PeJa Venkatappa. (Default 
or dolibomto refusal to produce stamp paper 
within jxsriod allowed for execution cannot 
operate to ovorpulo an oxpros-s provision of 
Limitation Act.) 

S2(15)— Note 16 

1. ^ (’22) 9 AIR 1922 All 283 (284) : 09 Iiirl 
Cas 807, Syed Mohammad Hatneed v. Mamnr 
Huaain. 

2. t (’85) 9 Bom 50 (31) (SB), Amarai v. Duyat. 

(’22) 9 AIR 1922 All 283 (284) : 09 Ind Cas 

807, Syed Mohammad Hameed v. Manzur 
Hasan. 

(1900) 1900 Pun LR No. 114, p. 300 (300), 
Ratanchand v. Qhasita Mai. 

[See also (’14) 1 AIR 1914 Cal 273 (274) : 20 
Ind Caa 800 (DB), Tek Lai Singh v. Sripali 
chowdhury. (Caao under Registration Act of 
1877.)] 


3. t (’93) 0 C P L R 95 (97), Jagannath, Sluirnlal 
V. Ra/nbux. 

(’14) 1 AIR 1914 Lah 524 (526) : 1915 Pun 
Ro No. 29 : 27 Ind Cas 489 (DB), Sukh Dial 
V. Alani Ram. 

[See also ('06) 1906 Pun L R No. 100, p. 
532 (533) (DJ3), Qulah Singh v. Mohar 
Singh. (Cas^ under Registration Act of 
1877.)] 

4. (’91) 15 Bom 677 (081) : 1891 Bom PJ 
28, In re Vasanji Harib/uti. 

Also SCO Not© 5. 

5. t(’22) 9 AIR 1922 All 283 (284) : 09 Ind Cas 
807, Mohammad Hammed Manzur Husain. 

t(’06) 1900 Pun L R No. 100, p. 532 (533) (DB), 
Oulab Suu/h v. Mo/iar Singh. 

(’24) 11 AIR 1924 Oudh 240 (240) : 73 Ind Cas 
336, Emperor v. Putlo Ltd. 

(’28) 15 AIR 1928 Mad 1181 (1181) : 52 Mad 
1 : 115 Ind Cas 824 (FB), Collector of Vizaga- 
patam v. Krishna Chandra. 

(’18) 5 AIR 1918 Mad 443 (441) : 42 Ind Gas 
365 (DB), Saga Bhiuihatiam v. Pitchayya. 
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tion-‘u..T ““ ^‘'vardofarhirratorsare'diioctinti a parti- 

tion anil not eiiccting a partition” used in connection wit), a final order of a Reve 
niientu lioriiy or Civil Court, T),e reason is tliat arbitrators lia"; no power 

define 1?!.' and tlrerefore even if tlie arbitrators -o furtlier and 

ftrce.® "•‘“‘■I’ 'he partition slioiild be made it lias no more binding 


“Lease. “ 


also 


*(16) lease” means a lease of immovable property, and includes 


(a) a patta ; 

"‘leasrin el.m “"^®rfaking in writing, not being a counterpart of a 

lease, to cuitivate, occupy or pay or deliver rent for immovable property ; 

(c) any instrument by which tolls of any description are let ; 

^cafion is granleT- ^ intended to signify that the appli- 


Notification, 

in S^2^sub"s® nm licences are not leases for purposes of the definition 

iLe r;iereR licence does not become a 

ment with i^stam t ’® reserved. These licences are chargeable as agree- 

Sn stamif aT ""rt ® ^ Sell. I and lA to the 

19^ to the ro^ ’ ^S99— Government of India Order No. 1677-S. R., dated 10-4- 

330 T. R.! daSr2-5.T902 Government Order No. 


1. 

2. 

3. 

4. 

5. 

6 . 
71 

8 . 

9. 

to. 

U. 

12. 

13. 

14. 

15. 

16. 


Synopsis 


Legislative changes. 

Scope of definition. 

Agreement to lease. 

Lease and licence- Distinction. 

Lease and conveyance. See Note « 

Lease and sale- Distinction. 

Lease and usufructuary mortgage — Dis- 
tinction, 

Lease and mortgage contained in same 
deed. 

Assignment of land for a term. 

Memorandum of lease already granted 
Entry in book. 

Admission of lease. 

Doul darkhast. 8ee Note 26. 

Renewal clause. 

Agreement to lease In petition of comoro- 
mise. 

Correspondence containing lease. 


17. 

18. 

19. 

20 . 
21 . 
22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 


Sub-lease. 

Lease by auction. 

Document varying terms of lease. 
Covenants in a lease. 

“Immovable property.** 

Lease of land revenue, rent, etc. 

Clause (a)— Partta. 

Kabuliyat. 

Ijara. 

Undertaking in writing to cultivate, etc. 
Agreement to take land. See Note 2 r.. 
Agreement to pay rent. 

Muchalka. See Note 28. 

Counterpart of lease. 

Marupattam. 

“Tolls of any description.** 

Clause (d)- Words signifying granting of 
application for lease. 

Duty payable. See Sob. I. Art. 3o. 


1.. .to A« of , 8«2, 

(not being a counterpart) by which one person let! n including every instrument 
to talce, immovable property, to or from another^’ ^^rees 

Sec tion 3 (12) of the Act of 18 79 defined ‘Uease” as i n this snb-seetion. 

*11879— S. 3 (12) : 1869— S. 3 (15).] 


6. (’07) 31 Bom 08 (71) : 8 Bom L R 809, KMdas v. rTIbhuwanda,. 
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2. Scope of definition— Soction 105 of the Transfer of Property Act defines a 
^‘lease of immovable property.” This sub-section expressly provides that “lease” 
means a “lease of immovable property.” Hence an instrument which is a lease as 
defined by S- 105 of the Transfer of Property Act will also be a lease for the purpose 

of this Act. 


But this sub-section provides that the instruments enumerated in cIs. (a) to 
(d) mil also be “included” within the term “lease”. Hence, an instrument will be 
a lease for the purpose of this Act although it does not fall within the definition in S. 
105 of the Transfer of Property Act, if it is covered by any of the categories mentioned 

in els. (a) to (d).^ 


In Salmond’s Jurisprudence, 9th Edn., 1937, p. 597, it is said that the term 
“lease” is »not wholly inappUcable “to chattels. But the primary meaning which 
is assigned by this sub-section to the term “lease” expressly confines it to a letting ot 

immovable property. 

It may be noted that the Registration Act also adopts an analogously enlarged 
definition of a ‘‘lease^^ and includes within the definition a counterpart,^ kabuliy^> 
an undertaking to cultivate or occupy and agreement to lease.’ See S. 2 (7) of the 
Registration Act. 


It will be seen that a counterpart will be a 
while it will not be one under this Act. 


“lease” under the Registration Act, 


3. Agreement to lease. — The present definition, unlike S. 2 (7) of the Peuistra- 
tion Act, does not include within the meaning of lease, an agreement to lease. But an 
agreement to let or sub-let is Uable to be stamped as a lease under Art. 35, so tha^ 
for the purposes of the Stamp Act as well as of the Registration Act, it may be said 
that a lease includes an agreement to lease. ^ 


But under both the Acts, the agreement to lease must be a document which 
efic^cts an actual demise. In other words, it must relate to some document that 
creates a present and immediate interest in the land.^ In Hemanta Knmari Dehi y. 
Midnapur Zamindari Co.^ which was a case under the Registration Act, the Judicial 
Committee of the Privy Council observed : 

“An ‘agreement for a lease’ which a lease is by the statute declared to include 
must in their Lordships’ opinion, be a document which effects an actual demise 
and operates as a lease. They think that Jenkins, C. J., in the case of Panchanana 


Section 2 (16) — Note 2 

1.*(’33) 20 AIR 1933 All 735 (737) : .55 Afi 
874 : 145 Ind Cas 674 (FB). In re Bartnah 
Oil Co. 

(’39) 26 AIR 1039 Lah 531 (533) : ILR (1939) 
Lah 201 : 185 Ind Cas 227 (DB), Boor Ahmad 
V. Mahmud Alt. 

(’45) 32 AIR 1945 Nag 178 (170) : ILR (1945) 
Nag 1928 Lokmat Motor jScrmcc v. New Loknud 
Lodging. (The definition of lease as given in 
the Stamp Act is an inclusive definition and 
is wider than that given in the Transfer of 
Property Act.) 

S2 (10)— Note 3 

1. (’28) 15 AIR 1928 Bom 553 (5.54): 53 

Bom 1 ; 112 Ind Cas 768 (DB), In re Maneklal 
Manilai. 


2, (’21) 8 AIR 1921 Cal 127 (128) : 64 I.C. 
747 (DB), Harinath Bandopadhga \\ Promotha 
Nath Roy. 

(’21) 8 AIR 1921 Mad 72 (73) : 44 Mad 399 : 
62 Ind Cos 354 (DB), SwaminaOm Mudliar 
V. Ramaewami Mudliar. 

(’10) 37 Cal 808 (811): 6 Ind Cas 443 (DB), 
Panchanan Bose v*. Chandi Gibran Misra. 

*(’19) 0 AIR 1919 PC 79 (80) : 46 Ind App 
240 : 47 Cal 485 : 53 Ind Cas 534 (PC), He- 
manta Kumari v. Midnapur Zamindari. 

(’20) 7 AIR 1920 Bom 226 (227) ; 54 Iml Cm 
1134, Secretary of StaUv. MoJul. Yu^f Ismail. 

(’28) 15 AIR 1928 Bom 653 (555, 557) : 53 
Bom 1 : 112 Ind Cos 758 (DB), In re Maneklal 

3. (’19) 6 AIR 1919 P C 79 (80): 47 Cal 
485 : 46 Ind App 240 : 53 Ind Cas 534 (PC). 
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Basu V. Chandi Charan^^ correctly stated the interpretation of S. 17 in this 

respect. The present agreement is an agreement that, upon the happening of a 

contingent event at a date which was indeterminate and, having regard to the 

slow progress of Indian litigation, might be far distant, a lease would be granted. 

Lntil the happening of that event it was impossible to determine whether there 

would be any lease or not. Such an agreement does not, in their Lordships* 

opmion, satisfy the meaning of the phrase ‘agreement for a lease,’ which in the 

context where it occurs and in the statute in which it is found must in their 

opmion relate to some document that creates a present and immediate interest 
in the land.” 

Thus, for the purpose of effecting an agreement of lease it is necessary that the 
premises to be let should be in existence.' Similarly, an agreement for a lease 
whereby no rent is reserved and no premium paid or money advanced is not 
included in Art. 35, and does not therefore require a stamp as a lease. ^ 

See also Notes on Sch. 1, Art. 35. 

4. Lease and licence— Distinction.— In order that an instrument may be a 

lease under clause (a) of this sub-section, it must be determined whether it 

is not a mere licence. A mere licence although it may confer a right to po.^isesaion of 

u^ovable property wiU not be a lease. A licence is a merely personal right while 

a lease is an interest in immovable property. So it has to be seen in each case whether 

the instrument creats Q.n interest in immovable property, or only a personal right.^ 

See A. I. R. Commentaries on the Transfer of Property Act, 3rd (1950) Edn., S. 

105, Notes 13 to 18 for a thorough discussion of the subject and the tests of distinc- 
tion between a lease and a hcence. 

^ ^ instrument falls within cl. (b) of the sub-section as being an undertaking 

m writmg to cultivate, occupy or pay or deUver rent for immovable property it will 
be a le^e for the purpose of this Act although the right created only amounts to a 
hcence. The words of cl. (b) do not imply that an instrument falling under them 
mil not be a lease unless an interest in immovable property is created and a lease in 
the strict sense of the term has been granted. 

Exploring and prospecting licences are not leases for purposes of the definition 
m this sub-section. A licence does not become a lease merely because a rental is 
reserved. These licences are charegable as agreements under Art. 5 (c) of Sch. I. 

parties wore and wliat the object of tho agreo- 
mont was. Tho more fact that there are 
restrictive covenants would not by itself 
inake a lea^ a licence, if the other terms are 
c^ar ; but m considering what tho intention 
of the parties was, it is relevant to soo what 
control one party has over the property on 

which another party is allowed to do certain 
things.) 

t(’33) 20 AIR 1933 All 735 (737) : 55 All 874 : 
14o Ind Cas 674 (FB), In re. Burtnah Oil Co^ 

2. ( 33) 20 AIR 1933 All 736 (736) : 66 
All 874 : 145 Ind Cas 674 (FB), In re Burrnah 
Oil Co. 

Also see Note 26. 

3. (’31) Beng S il Vol. I p. 13 (13). (Gov- 
ernment of India Order No. 1677 S. R., dated 

the 10th April, 1902, to the Govomraent of 
Madras, received with Bengal Government 
Order No. 330 T. R., dated the 2nd May 
1002 *^ 

(’40) Bihar S M p. 94 (94). (Do.) 


. (’10) 37 Cal 808 (811): 6 Ind Cas 443 

(DB). 

4. (’28) 15 Aik 1928 Boiu 553 (555) : 53 
Bom 1 : 112 Ind Cas 758 (DB), In re Maneklal 
Manilal. 

5. (’16) 3 AIR 1916 Pat 250 (251) : 1 Pat L 
Jour 366: 36 I. C. 175 (DB), Mt. Sunder 
Kcer V. Emperor. 

Also see Section 62 Note 15 and Article 35 
Note 3. 

S2 (16) — Note 4 

1. (’26) 12 AIR 1925 Mad 434 (435, 436) : 48 

Mad 368 : 86 I.C. 688 (FB), Board of Revenue 
V. Agent S. I. Ry. Co. (It is not a more 
question of words but of substance. The 
mere calling a document a licence would not 
affect tho question ; but in arriving at a 
conclusion whore tho terms are not clear, 
one has to see what tho circumstances are 
to judge tho intention of the parties. It is 
relevant to consider what tho rights of the 
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5. Lease and conveyance— See Note 6. 


6. Lease and sale — Distinction. — Sometimes a question may arise as to*whetIier 
an instrument is a lease or a sale-deed. For instance, "where a permanent lease is 
granted in consideration of a premium it may be a matter of considerable difficulty 
to distinguish it from a sale. The test is whether the interest in the fee simple is 
transferred or only the right to possession. Tlie reservation of something described 
as rent may be a test but it is not conclusive. See for full discussion A. I. R. Com- 
mentaries on the transfer of Property Act, 3rd (1950) Edn., S. 54, Note 11 and S. 
105, Notes 6 and 42. See also the undermentioned cases.^ 

Even a transfer of land for a limited period may be only an assifjnmeiit of the 
land for a term and not a lease; see Note 9. 


7. Lease and usufructuary mortgage— Distinction.— A lease of immovable 
property may be granted for a premium, i.e., in lieu of a lump sum paid by tlie lessee 
to the lessor in advance. In such a case, the lessee will be entitled to remain in pos- 
session for the stipulated period. A usufructuary mortgage also may be granted 
on the terms that the mortgagee is to remain in possession of the property and enjoy 
the usufruct thereof for a certain period in lieu of the money advanced by him and 
the interest thereon. Thus, to both such cases there is the transfer of a right to 
possession of immovable property for a certain period in consideration of a sum of 
money paid by the transferee to the transferor. Hence, in such cases, the question 
is bound to arise whether the instrument is a lease or mortgage-deed. 

The question has to be decided on the facts and circumstances of each case, 
Iffie main test is whether the monej'’ paid is a, debt advanced and whether the transfer 
of possession is by way of security. In such a case the instrument will be a mortgage- 
deed, howsoever it may be described. Where there is no debt and the transfer is not by 
yr ay oi security, the instrument will be a lease. The underinentioned arc illustrative 
cases. 1 (See also A. I. R. Commentaries on the Transfer of Property Act. 3rd (1950) 
Edn., S. 105, Note 67 and S. 58, Note 36.) 


S2 (16)— Note 6 

1. (’42) 29 AIR 1942 Oudh 151 (155): 17 

Luck 401 : 197 Ind Cas 665, Bliotidu Svujh 
V. Mahadeo (In dotormining whotlu'r 

a deed is a ealo or a leaso, tho roal nature of 
the document has to bo seen. Price is an 
essential element of flalt‘ os commonly under- 
stood and as defined in T. P. Act and equally 
commonly known is tho word “Premium” 
or “nazrana” when tho transaction is one of 
loose. In a sale there is no recurring liability 
of payment of rtmt while in a lease there is 
such a liability.) 

(’27) 14 AIR 1927 Oudh 161 (1Q2): 101 Ind 
Cas 193 (DB), Oudh Betinri v. Rameshwar 

Singh. (Do.) 

t(’41) 28 AIR 1941 Oudh 12 (14); 190 Ind 
Cas 782, Maharaja Pande v. Kali Din 
Pande. (In determining tho (juostion whe- 
ther a document is really a or a sale 

the Court should ascertain tho real nature 
of fho transaction after stripping it of tho 
disguises by which tho true nature is sought 
to bo concealed. In this case a document 
purporting to bo a lea.so was held to bo a 
sale.) 

(’30) 17 AIR 1930 Oudh 300 (301) : 5 Luck 
721 : 123 Ind Cos 53, Qoapl Sahu v. Nand 


Kumar Singh. (In this caso tho document 
purported to bo a porp<>tual lease of an 
occupancy holding transferring all tlio rights 
of the occupancy tenant withbut any right 
of re-entry for ever to tho lessee on payment 
of a siun of Ks. 350 and an annual rent which 
was oxactlj’ equivalent to tho land rovonuo 
duo to Gov’ornnient. Held that tho transac- 
tion was a sale and not a lease.) 

(’88) 1888 Bom PJ 267 (DB), Krishnarav 
V. Yesu. (Under a document purporting 
to bo a leaso tho defendant took tho land 
from tho plaintiff to hold as his tenant for 
one year and agreed among other conditions 
to pay him Rs. 10 as rent. Tho document 
also recited tho previous sale of the land by 
tho defendant to the plaintiff. Held, that 
tho document was a leaso and a lease does 
not become a conveyance booauso it recites 
tho previou.s sale of tho land.) 

S2 (16)— Note 7 

1, (’97) 24 Cal 272 (279) : 23 Ind App 158 

(PC), Bengal Indigo Oo. v. Rogliobur Das. 

(’41) 28 AIR 1941 Pat 296 (298) : 193 Infl Ca.s 
533 (DB), Oulabchand v. Ram Kumar 

(’82) 6 Bom 674 (680) : 7 Ind Jur 96 (DB), 
Oopal Sitaram v. Desai. 
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8. Lease and mortgage contained in same deed. — Where a lease and a mortgage 
are contained in the same deed, it must be seen whether they are '‘distinct matters” 
within the meaning of S. 5. If they are such distinct matters, then, the instrument 
will be chargeable with duty both as a mortgage and a lease. 

If the lease and mortgage are not 'distinct matters”, then, S. 6 will apply and 
the instrument will be chargeable as a mortgage-deed, the duty on a mortgasie-deed 
being higher tlian that on a lease-deed. 

As to what are “distinct matters” see Notes 4 and 5 on S. 5. The following are 
illustrative cases : 

Where a document containing a lease also contained an agreement by the les- 
sees hypothecating certain other property belonging to them for the purpose of se- 
curing the payment of the agreed rent the document was held to be a mortgage-deed 
and liable to be stamped as such.' 

An instrument recited that A was indebted to B and that A leased a certain 
))roperty to B. It was further provided that from the rent of each year a portion 
should be deducted in payment of A’s debt to B. It was held that though the 
arrangement intended to be effected was pai*tly a lease and partly a usufructuary 
mortgage, yet the instrument came within the provisions of S. 7, para 2 of the Stamp 
Act of 1870 (now S. 6) and should be stamped as a mortgage only.^ 

By a document termed as a usufructuary mortgage, A in consideration of a loan 
received from B agreed that the property should remain in possession of B for several 


(’25) 12 AIR 1925 Pat 319 (320) : 83 In.l Cas 
192 (DB), Mathura Pamley v. Chandrika Rai. 

(’23) 10 AIR 1923 Pat 122 (128) : 2 Pat 217 : 
08 I.C. 394 (DB), Maharaj Kcsho Prasad v. 
'Chandrika Prasad. 

(’98) 21 Marl 3.58 (300) (FB). Reference under 
Stamp Act, S. 40. (A document stylod a 
loose, under which, in consideration of money 
advanced, tho claimant under it nvos only to 
i njoy certain sp-‘cifiod lands for a certain 
number of years, but which contained nothing 
as to tho repayment of tho borrowetl amoimt, 
nor provided for payment of any rent as 
such, was held to bo liable to stamp duty, 
not ns a loaeci. but as a usufructuary mort- 
gage, under which tho rents an<l profits hiul 
boon estimated to bo sufficiont to satisfy 
both principal and interest, so that no svib'O- 
ejuont accounting might bocomo necessary 
on either sirle.) 

(’35) 22 AIR 1935 Pat 360 (364) : 158 Ind Cas 
162 (DB), Panneshwar Rai v. Ratnrudra 

Prasa<l. (.-V rarposhgi leaso may bo a mort- 
gage as well. No hai'd and fast rule can bo 
laid down for deciding whether a particular 
transaction is a lease pure and simple or 
whether it is also a mortgage. The important 
criterion is whether there is a loan and tho 
property transferred is a security for the 
payment of tho principal or interest of the 
loan.) 

t(’38) 26 AIR 1933 Pat 35 (36, 37): 172 Ind 
Cas 936 (DB), Dildar Hussain v. Sheikh Sad- 
dip. {Held mortgage.) 


(’84) 7 Ma'^1 203 (206) (FB), Reference under 
Stamp Act S. 46. {Held that although the 
jjartios may have described tho transaction 
a.s a mortgage, it was in fact a lease for nine 
years with a reserved i-ent of Rs. 3-5. The 
stamp duty leviablo^s that for a lease with a 
premium. It was not a usufructuary mort- 
gage as the amount of debt in consifioration 
of which the lease was given was satisfied 
and not secured when possession was given. 
Moreover under the terms of the deed tho 
property could not be rodef'med on payment 
of debt as would bo the case ifthe transaction 
wore a usufructuary mortgage— Distinguished 
in 21 Mad 358 (FB). 

(’28) 15 AIR 1928 Pat 410 (412) : 7 Pat 690: 
110 Ind Cas 469 (DB), Utneshwardhari Singh 
V. Neman Singh. {Held mortgage.) 

( 39) 26 AIK 1939 Pat 265 (266, 267) ; 180 Ind 
Cas 95, fages}\ar Singh v. Alakh Narain. 
{Held lea.se.) 

(19) 6 AIR 1919 Mad 322 (324) : 41 Mad 
959 : 49 Inti Cas 291 (DB), Meennk^hisumlara 
Mudliar v. Rathnasami PUlai. 

S2 ( 16) — Note 8 

1. ( 9.5) 17 All 55 (56, .57) : 1394 All W S 
204 (FB). Reference untier Act No. 1 of 1879. 
(Second paragraph of S. 7, Act of 1379 cor- 
responding to S. 6, now hold to apply.) 

Also see S. 2 (17) Note 9 and S. 6 Note 7. 

2. (’82) 8 Cal 2.54 (258) : 10 Cal L R 33 (SB), 
In the matter of Referoice from Board of 
Revenue No. 1004 of 11831. 

Also see S. 6 Note 7 
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years till the liquidation of the debt. B was to pay Ks. 99 to A in a lump sum. It 
was held that the document was a usufructuary mortgage and not a lease. ^ 

See also Note 31. 

9. Assignment ol land for a term. — Under an instrument deseribed as a lease 
B took a certain land from A and was entitled to exclusive possession of the land 
for ten years. His obligation was to plant and rear fifty thousand casuarina trees. 
The trees when grown up were to be cut at the expense of both the parties and A was 
to be entitled to a moiety of the proceeds. There was no date or period fixed for 
that cutting. It was doubted w'hether the half of the proceeds of the wood cut 
which A was entitled to was either rent or premium. It was considered that th<> 
document was rather an assignment of the land for a term in consideration of re- 
covering half the proceeds of the trees reared on the land when tliey were fit for 
cutting. 

10. Memorandum of lease already granted.— A printed tabular form was issued 
to a newly created tenant. The form gave the name of the new tenant, a description 
of the land leased, the rent, the right, viz., the occupancy, and the sambat year 
from which the tenancy ran, while the heading referred to the case number and the 
year. The form, however, did not mention the nazarana paid as premium which 
was paid for the lease. It was held that this did not create a lease but was only a 
memorandum of the transaction granting a tenancy which had already been effected 
in favour of the tenant. It did not come under S. 2 (16) of the Stamp Act.^ 

See also Note 9. 

In the undermentioned case‘^ a letter A\Titten by a tenant to his landlord men- 
tioned that at a personal interview between him and the landlord the rent was settled 
at Ks. 68 and that ho agreed and bound himself to pay it regularly. He also agreed 
to use the premises for residential purposes only and not to sub-let them without the 
written permission of the landlord. It was held that the document was not a men^ 
record of an antecedent transaction but contained binding undertakings on the part 
of the tenant and was therefore a lease. 

11. Entry in book. — Where under a verbal agreement the le.ssee has eiiterefl 
upon possession, an entry in the lessor's book showing the extent of the holding and 
the amount of rent payable does not amount to a lease or an agreement for a lease 
although such entry is signed by the lessee.^ Such an entry amounts onlv to an 
admission. 


12. Admission of lease. An admission in writing b}'^ the lessee that he is a 

lessee of certain lands, showmg the extent of the holding and the rent payable is not 
a lease or agreement to lease and so is admissible in evidence without stamp or 
registration.^ 


13. Doul darkhast. — See Note 20. 


3. (’71) 7 Bong LK 14 (17): 15 Suth \V R 

331 (DB), Ishan Churuler v. Sooja Bebee. 

S2(10) — Note 9 

1. (’18) 5 AIR 1918 Mad 1000 (1068) : 39 

Iiid Cos 448 (DB), Seshayya v. Venkata Sub^ 
hayya. (For Si'inivoaa Iyengar J.) 

82 (16)— Note 10 

1. (’39) 1939 Nag L Jour 404 (405), In re 
Manager Court of Wards. 

2. (’48) 35 AIR 1948 Bom 336 (336,337) : 
IRL(1948) Bom 342 (DB), Collector Superin- 
tendent of Stamps^ Bombay v. Lavmibai. 


82(10— Note U 

1. (’80) 5 Cal 864 (805) : 0 0^1 L K 280 (DB), 

Narain Coomary v. Ramkrishnu Dass. 
(Stamp or rtigiatration not nocoasary.) 

82 (10) — Note 12 

1. (’80) 5 Cal 864 (865) : 6 Cal L R 286 (DB), 

Narain Coomary Ramkrishna Dass. 
(1837) 150 E R 967 (967) : 2 M & W 763 (769) : 
6 L J Ex 188, Barry v. Goodman. 

[See also (1843) 152 E R 888 (889) : 11 M & W 
46.5 (468) : 12 L .J Ex 359, Eagleton v. Gut- 
teridge. 

(1840) 113 ER 015 (610): II Ad &E 
792 (795); 9 LJ QB 177, Doe d. Frankis 
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14. Renewal clause. As to whether separate stamp duty is payable in respect 
ot the renewal clause in a lease see Note 7 on S. 5. 


15. Agreement to lease in petition of compromise.— Where a petition ofcom- 
promise m a suit merely contains a recital of a previous oral agreement to lease, 
the petition does not require a stamp as it is in itself not an agreement for lease but 
simply an evidence of an oral agreement to lease. ^ 

16. Correspondence containing lease. — Where the correspondence containing 
an agreement for lease is complete in itself independently of the draft of the leas? 

and the engrossed lease, the correspondence requires a stamp as a lease even though 
the engrossed lease is properly stamped.^ 

A letter written by a tenant to his landlord which was not a mere record of an 
lieMTo^beVleas^e ''Inch contained a binding undertaking to pay rent was 


1 / . Sub-lease. — Under Art, 35 an under-lease or 
.sub-let are liable to be stamjied as a ’lease”. 


sub-lease and an agreement to 


Apai t from this, there is nothing in the definition of a 
to exclude a sub-lease or undcr-leaseA 


lease of immovable property 


. Lease by auction. A bid-sheet, or dak fard showing the bids made at an 
auction of land for settlement but not containing some of the important terms such 
as the peuod of settlement and the conditions of the settlement was held not to be a 
lease, the same not having been intended to be delivered as a document of title. ^ 

19. Document varying terms of lease. — After a comidete lease has been 
cxecu e , s amped, and registered, if another document is prepared and executed 

^ ^ substitute new terms so far as the rent is concerned. 

It nas been held that the new document requiies, under the Stamp Act, to be itself 
stamped with the stamp provided for a leaseA 


See Notes on S. 14. See also A. I. R. 
Act, 3rd (1950) Edn., S, 105, Note 11. 

V. I rankis. (Pajx)!- not moro acknowledgo- 
mont or attornment of tonancy and forming 
contract or evidonco of a contract botwoon 
landlord an<l tenant requires stamp.)] 

S2 (16) — Note 15 

1. (’08) 12 Cai W N 59 (60) (DB), Pitumbar 

Uuin V. Udtlhab Mondol. 

S2(16)— Note 16 

1. (’90) 17 Cal 548 (556), A. C. Boijd v. A 
Krei(j. 

{See also (’23) 10 A I R 1923 Cal 524 (526) : 

72 Inci Cas 98 (BB), Bijoi C?Mndra Singh v. 
Howrah Amta lAght Ry. Co. Ltd. (Lessee 
agreeing to continue after current term.) 

2. (’48) 35 AIR 1948 Bom 336 {336, 337) : 
ILR( 1948) Bom 342 (DB), Collector and Sup- 
erintendent of Stamps Bombay v. Laxmibai. 


S2 (10)— Note 17 

1 . (’69) 4 Mad HC R 153 (161) (B), Sami- 

nathaiyan v. Saminathaxyan. (The lau* does 


Commentaries on the Transfer of Property 


not proliibit any tenant placing himself in 
the correlative position of landlord to a 
sub-tenant and the question whether such a 
position has been acquu:t>d depends in each 
case upon the tenant’s right in the land and 
the contract made. If a tenant being at 
liberty to part with his possession and enjoy- 
ment does so in consideration of a certaia 
rent but not to the whole extent of his legal 
interest, so that the right of possession will 
at onco revert in him or his reproaontativo 
on tho termination of the sub-contract, he 
stau^ in the relation of landlord d\iring the 
subsistence of such contract.) 

S2 (16) — Note 18 

‘^8'^ (-^^7, 489): 

9®® 374 (DB), Ramrshivar Sitxgh v. 
oAat« Kitab AH. (Lease by mirassidar who 
IS a tenant ’ imder tho Government.) 

82(16} — Note 19 

1. ( 73) 20 Suth VV R 36 (37) (DB), Bijjnath 

Butt J/xa V. Putsohee Dabaim. (Case under 
Act of 1862.) 
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20. Covenants in a lease. — As to wliether ^hese are separately chaifieablo with 
stamp duty see Note 7 on S. 5. 


21. Immovable property.” Lnder this sub-section, a lease means only a 
lease oi immovable property. 


VI j of the country has adopted the division of property into mov- 

able and immovable, and not the technical division into real and personal property 
recognised by the English law. In Fattehsangji v. Dessai^ which was a case arising 
under the Limitation Act of 1859, their Lordships of the Privy Council observedi 

‘ Their Lordships cannot think that the former term (that is immovable 

or houses.’ They conceive that the word 
•immovable was used as something less technical than ‘real,’ and tliat the term 
immovable property’ comprehends certainly all that would be real prouertv 
according to English law and possibly more.” 


The term “immovable property” has been defined by S. 3. sub-s. 125) of the 
General Clauses Act, 1897, as including “land, benefits to arise out of land and things 
attached to the earth, or permanently fastened to anything attached to the earth.” 
According to the definition growing crops would be immovable property. - 

Where standing timber was to be cut down and removed and not to be main- 
tamed in the forest, it was held that it was movable property and not immovable 
property Hence, the instrument confening the right was not a “lease” for the pur- 
pose of this Act.3 Similarly, an instrument granting an exclusive right to manufac- 
ture and sell liquor is not a lease of immovable property. 


A hereditary right to toda giras payable by an inamdar out of the rents 
village 18 an interest in immovable property.'^ 


of a 


It may be noted that the transfer of Property Act, S. 3 has a special definition 
of immovable property. According to this, immovable property’ does not include 

gi’owing crops or grass.’ This definition will not apply to the 


22. Lease of land revenue, rent, etc.— A lease or farm of land revenue is a lease 
ot immovable property as the right to revenue is a benefit to arise out of land. » Hence 


(’40) 27 AIR 1940 Mad 379 (382) : ILR (1940) 
Macl 487 : 188 I.C. 130 (S13), Sivaganga v. 
Periasatni Pillai. (Agrooinont which varies 
rent payable by lossoo requires registration 
and stump : 25 Mud C03 and 37 Cal 293 
aflirmod on appeal by Privy Council in 41 
Cal 493 at p. 606 : 40 Ind App 223 (PC) fol- 
Iw od.) 

Also see S. 4 Note 5. 

S2 (10)— Note 21 

1. (’74) 1 Iiid App 34 (52): 13 Bong L R 

264 (PC). ^ 

Also BOO 8. 2 (16) Note 5. 

2. (’70) 0 Bong L R 194 (194) : 13 Suth W R 
275 (l^B), (Jopat Chunder Biswas v. Ramzan 
Sirdar. (This view is not afl'ected by the 
fact that, for the purpost'ss of Registration Act, 
the Ivogislature has dealt witii growing crops 
as though they constituted movable property.) 
tA’ee also (’33) Mad S M p. 106. (Citing G.O. 
1227, Revenue, 27th April 1917; B. P. 795 R., 


Mis., 26th Alay 1917 ; G. O. 204, Revenue 
(Special), 2nd February 1920 — Lease of 
minor forc'st products was held to bo a lease 
on saino principle — But agi-e('ni<'nts with 
foix'st ifunchayatdars in the form printed 
in G. O. No. 1801, Itevenuo, dated the 8th 
August 1916, inasmuch os they do not confer 
on the panchayat any right to exclusive pos- 
session, are not leases and are liable to stamp 
<luty under Article 5 (c) of Schedule 1.)] 

3. (’31) 18 AIR 1931 All 392 (392) : 133 Ind 
Cas 157 (FB), In re Maluint Raj Balamgir. 

4. (’80) 2 All 654 (659) : 5 Ind Jur 204 (FB), 
Reference by Board of Revenue. 

5. (’74) 1 Ind App 34 (53) ; 13 Beng L R 
254 (PC), Fattehsangji v. Desai. 

S2 (16)— Note 22 

1. (’81) 3 Mad 342 (345) (FB), Collector of 

Tatijore v. Ramasamier. (“Ijara muchalku” 
is a lease of land revenue — Case under Act 
of 1869.) 
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such a lease is covered by this definftion. Similarly, there can also be a lease of the 

right to rent or other proprietary rights and such lease also will be within this de- 
finition. - 


23. Clause (a)^ ^Patta. — Patta is a deed of lease i.e. a document given to the 
culti\ atoi specifying the conditions on which the lands are held and the value or 
proportion of the produce to be paid to the person from whom the lands are held. 
Patta. as commonly understood, is a lease of land for cultivation as distinguished 
from a lease or farm of land revenue.^ 


24. Kabuliyaf. — The term ’ Kabulivat” ' is defined in Ifi/.son’s Glossary as 
follows : 


A V. ritten agreement; especially one signifying assent, as the counterpart 
of a ie\ eniie lease, or the document on which a payer of revenue, whether to the 
Government, the Zamindar, or the farmer, expresses his consent to pay the 
amount assessed upon his land.” 


But, in ordinary parlance, the term is used in Indian languages for the document 
executed by a lessee of agricultural land containing the terms of the lease, the period 
of the lease usually being one year.' 


Such a document Avill not be a lease under S. 105 of the Transfer of Property Act. 

(See A. T. P. Commentaries on the Transfer of Property Act, 3rd (1950) Edn., S. 

105, Note 9.) But it is expressly included in the definition of a lease under this sub- 
section. ^ 


It is only after the lessor has agreed to let the property that a Kabuliat is 
executed. Hence a letter written by a lessee holding over offering to take a lease 
on certain terms is not a Kabuliat within the meaning of this sub-section.® 
See also note 28. 


25. Ijara . — An Ijara is a lease of land revenue which must be considered to be 
immovable property as being a benefit to arise out of land. Hence, an ijara or 
ijara innchalka is a lease of immovable property.' 

26. Undertaking in writing to cultivate, etc. — A lease is a transfer of an in- 
terest in immovable property. Hence, primarily, it is an act of the lessor. But 


2. (’81) 3 342 (344, 345) (FB), Collector 

of Tanjore v. Raiyiasamier. (An “ijara” 
mays, mean a lea.so of lands, but it is inoro 
fioquontly iisod as a lease or farm of land 
revenue, rent or other proprietary rights as 
distinguishod from a patta or loaso of land 
for cultivation — Por Turner C. J.) 

[See also ( 30) 17 AIR 1930 Bom 165 (167) : 
i26 Ind Cas 872 (DB), Sherif Dadumiyaji 

V. Emperor. (Where a sole tenant has allow- 
ed other persons to occupy parts of the pre- 
mises and recovers money or any other con- 
sideration from them in respect of such occu- 
pation, whether it bo called rent or compen- 
sation for use and occupation, ho would boa 
I’ont fanner.)] 

S2 (16)— Note 23 

1. (’81) 3 Mad 342 (344, 345) (FB), Collector 

of Tanjore v. Ramasamier. 

[See also (’23) 10 AIR 1923 P C 217 (222) : 82 
lud Cas 879 (PC), Srinath Ray v. Partap 
Tldai Nath. (Patta is granted by the Za- 
mintlar as a title-deed to the tenant.)] 


S2 (16) — Note 24 

1. See (’23) 10 AIR 1923 PC 217 (222) : 

Ind Cas 879 (PC), Srinath Ray v. Partap 
Udai Nath. (“.«4 Kabuliyat predicates a 
patta. A patta is granted by the Zamindar 
^ a U£tlo to the tenant. The Kabuliyat, as 
its name implies, is a more acknowlodgmont, 
an engagement by the tenant to carry out 
the terms of the patta.”) 

2. (’05) 8 Oudh Cas 197 (198) (DB), Bhopal 
V. Chhatar Singh. 

(’88) 1888 Bom P J 41 (DB), Patel Vahalabhai 
Jorabhai v. Sayyad Mussamiya. 

3. (’47) 34 AIR 1947 Oudh 43 (43) ; 21 Luede 
575 : 227 Ind Cos 94 (DB), Suiti Devi v. . 
Benarsi Das. 

S2 (16) — Note 25 

1. ’81) 3 Mad 342 (345) ^FB), collector of 

Tanjore v. Ramasami*- 
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by virtue of the special provisions of cl. (b) an undertaking by the lessee or other 
person who takes up the land is expressly included within the detinitioii of a "lease " 
for the purpose of this Act. In this respect, this sub-section resembles S. 2 (7) of 
the Registration Act. 

The undertaking must be in ^^Titing and must be to cultivate, occupy, or ]>ay 
or deliver rent for immovable property. The word "undertaking ’ means an accept- 
ed undertaking so as to give to the tenant a right or interest in the land and not an 
undertaking to take up the land if the owner should at some future time desire it.^ 
In such a case there is only an offer to take up the land. Thus, a mere petition ask- 
ing for a lease is not an undertaking within this clause and is not a lease. ^ 

Hence, a doxd darkhost, if it amounts to nothing more than proposal by a tenant 
to pay a certain rent for a certain land, does not amount to a lease or an agreement 
to lease. But if it is accepted in writing by the landlord, it is a different matter 
because it woi#d then amount to a complete offer by the tenant and an acceptance 
by the landlord ol the terms of the proposed lease. ^ 


By an instrument the party executing it agreed to take land for ten years rent 
tree and to surrender it at the end of that term, but if he ovcrheld, to pay Rs. 100 
per annum in respect of land so long as he overheld. Tt was held that the instrumeni 
was a lease. ^ A document purporting to be a contract to cultivate land on payment 
of a share of the produce commonly referred to as a "barge lease ’ is a lease. ^ Heeds 
executed either on behalf of local bodies or by contractors in respect of markets, 
slaughter houses, cart stands or other immovable property belonging to local bodies 
are leases falling under S. 2 (16).® 


A document executed by a lessee covenanted that he would take certain premises 
from the lessor, make certain alterations in the premises at his own cost, pay a certain 
amount a month as rent and the period of occupation was fixed as five years and it 
was provided that if he did vacate the premises within five j'ears he would be liable for 
the rent of five years. It was held that the document was a lease as well as an 


S2 (16)— Note 26 

1. ( 79) 3 Bom 21 (22) (DB), Apu liudgnvda 
V. ^arhari Annajce. 

(’40) 27 AIK 1940 Mad 379 (382) : ILK (1940) 
Mad 487 : 188 I C 136 (FB), ^ivcu/aitga v. 
Feriaaami Pillai. (Undortaking by tho te- 
nant to accept a patta if a patta bo drawn 
up in accordance w'ith certain terms is merely 
au offer by tlie tenant and not a completed 
agreement. It doc>8 not tlioreforo require 
stamping.) 

2. (’47) 34 AIK 1947 Oudh 43 (43) : 21 Luck 
675 ; 227 Ind Cas 94, Suiti Devi v. Benarsi 
Das. (Ix'BStw holding over writing a letter 
to lessor informing that he agreed ♦© continue 
the l«jaso for a period of thr(*e years provided 
a formal lease is executed on old terms. 

— Held on condructiou of document tfiat it 
was noitlior qabuliat nor agroeinont but letter 
offering to take lease on certain terms 
(’70) 14 Suth WK 178 (179) (DB), Mt. Bhama 
Keehee v. Mt. Raj Kiaaur. 

(’72) 17 Suth WK 509 (510) (DB), Bibee 
Mcfieroonieaa v. Abdul Qunee. 

(’70) 14 SUTH \V K 334 (335) (DB), Ohoonee 
Murulur v. Chundee hall Dus. 

Also see Note 33. 


3. (’81) 7 Cal 708 (709) : 10 Cal L R 127 (FB), 
Maharaja Liichmissur Singh v. Mt. Dakho. 
(Held tfmt tho douls in question contained 
only a poilion of tho terms upon whi(rh tho 
new loaso or sottlcmont was to be grant- 
ed and \vero neither leases nor agivomonts 
for leasos within tho moaning of tho Regis- 
tration Act.) 

(’81) 7 Cal 717 (718) (DB), Lall Jha v. Negroo. 
[See also (’72) 17 Suth WK 509 (509) (DB), 
Bibee Meheroonissa v. Abdul Qunee. (A 
dowl-darkhast is only a preliminary to a 
leas*} and is adniissiblo to show what had 
been tho negotiation botwoon tho parties. 
If no variation of tho proposals containotl in 
it can bo shown, tho rate of rout must bo 
taken to 1 k‘ tliat mentioiu'd in it.) 

(1H25) 107 EK 879 (880) : 3 B & C 665 (667, 
668), Drant v. Brown. (A proposal in writ- 
ing to take a loase whicli is accepted orally 
doos not ro(|uiro stamp.)] 

4. (’80) 1880 Bom P J 331, VUhoji Somaji v. 
Tukaram Qangaji. 

5. (’31) Bong SM Vol I p. 74. 

6. (’33) Mad S M p. 112 (Citing, G. O. No. 230 
L. & M., 20th January 1930 : B. P. Mis., 149,. 
lOtli .January 1939.) 
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stamped with the higher duty a 

acrre^^en^ s[<med^hv^ynfhTi^ ^vriting ’ m cl. (b) contemplate as much a composit 
the lessee onfv Henof- f lessor and lessee as an unilateral agreement signed b; 
which is not a rnnnff^ ’ ^ undertaking on the part of the lessee in writinj 

writino- which not + a lease and the undertaking on the part of the lessee u 

or deliver rent for lease and the undertaking is to occupy or pai 

fact that the lessor ^ property, the document would be a lease and the men 

take it outside tlie scope of daLe° document and has signed it would nol 

or pay rent i^ covered by cl. (b) as containing an undertaking to oceup) 

27. Agreement to take land.— See Note 26. ^ 

rent is uTiting to pay or deliver 

section. Such an undertllT-^*^''! <i<jfinition of a ‘lease” under cl. (bj^ of this sub- 

Act. (See AIR Porrun ^ lease under S. iDo of the Transfer of Property 

S. 105 Notf 9 ) on the Transfer of Property Act, :Jrd (1950) Edn., 

R. . - i ^ purpoL ot'stamp d^Uy^ 

occupation. Such^com^nen^nt'^^ term does not include compensation for use and 
is not in the character of a ^ payable where the occupation is permissive but 

been demised by wav of n Ip '* ^ person to whom an interest in the land has 

P«, A... 3,7, Sl't'd;'*!: .it'Hotofof"’”"'*™ o' 

in the strict sen^mentionld7b^v7 'lE^n “7 

use and occupation will therefore bP agreement to pay compensation for 

as such wiU be a “lease” within thp ^ “rent” under cl. (h) and 

The agreen^ent to Jay ‘ W” 1st be"‘r"r 
Where no right to possession is grantedSnit o^nlv .^movable property” 
rent note” will not be a “leaseS^ ^ ^ light to graze cattle, a 

See also Note 24. 


Henc( 

so-caUe' 


1 All 724 (725) - 185 

Als^ 

*874 fiis^Inct ^&,s’o74 ^FB)* /i’f' ' ? 

cr^urLr - ^=4 

A1i‘^ 874\ U5 Ind^C^ 674^(Fm 

Also see Note 4. 

S2 (16) — Note 28 

(Letter wntteu by tenant to land ord con ' 
le^T hold to^ 

( 45) 32 AIR 1945 Nag 178 (179) - Tl r /i o i - \ 

mat Lodgmy. (A rent note executed a 


tenant is covered by the definition of lease t 
S. 2 (1C) (b) of the Stamp Act.) 

[-See ( 69) 5 Bom H C R (AC) 9:1 (94) (P^j 
Moro Vithal V. Tukaram. IBhade Kkat i 
lease.)] 

2. (’26) 13 air 1926 Pat 487 ( 489 ) : 91 

nd Cas 374 (DB), Barneahwar Singh v. Kdot 
Ah. 

(•S^ee (’30) 17 AIR 1930 Bom 165 (166): 
126 Ind Cos 872 (DB), Sherif Dadumiyap 
Emperor. (In this case, it was hoUl * 
the occupier was a “tenant” and • 
luero lice^isee^ though tho words U3t*<i 
the document were ' Compensation for 
and occupation.” Tho caso was not 
under tho Stamp Act— But the 
shows that a rigid construction of 
like “damages for use and occupation » 
rent,'* etc,, used by parties is not ne 
sary iu appraising the true nature of 

transactions.)] •# 

3- (’89) 13 Bom 87 (89), In Horma*,' 

Irani. 
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See also Note 24. 

29. Mucbalka. — See Note 28. 


30. CouDterpart of lease. — Counterpart’* means the corresponding part or 
duplicate. When the several parts of an indenture are interchaiiE^eably executed 
by the several parties, that part or copy which is executed bv tlie grantor is 
usually called the original and the rest are counterparts. ^ So, when a lease-deed 
is executed by the lessor, the lessee may execute a counterpart of the 
lease, undertaking to cultivate, occupy, pay or deliver rent in respect of the 
property. Such a document would be an ‘ undertaking to cultivate,” etc., im- 
movable property, and as such would have been covered by the words of 

cl. (b) and have been a “lease” for the purpose of this Act. But a counterpart of a 
lease has been expressly excluded from the definition of a lease under cl. (b) and so, 
such a document is not a lease for the purpose of this Act. An instrument contain- 
ing an undertaking to cultivate etc., immovable property will be a lease under cl, 
(b) only if it is not a counterpart of a lease. 

The reason why counterparts have been excluded is that counterparts are 
separately provided for where the original document has been properly stamped. ^ 
See Art. 25. 

A counterpart of a lease is a lease for the purpose of the Registration Act.=^ See 
S. 2 (7) of that Act. 


31. Marupattam. — A marupattam is a counterpart of a lease executed by a 
tenant promising certain rent.^ Hence, such a document is not a lease as a counter- 
part of a lease has been specifically excluded from the definition under this sub- 
section (see clause (b) and Note 30). 

It was held by a Full Bench in Qovindan Nambudri v. Ottathayid Moidin^ that 
unarupat must be stamped both as a counterpart and as a mortgage. This view was, 
however, not followed in a subsequent Full Bench case. In re Secretary to the Commis- 
sioner of Salt Abkari and Separate Revenue^ Madras^ and it would seem that a maru- 
pattam is only liable to be stamped as a counterpart of a lease, and there are no two 
distinct matters comprised in such documents, within the meaning of S. 5. 


32. “Tolls of any description.” — -Any instrument by which tolls of any 
description are let, is a “lease” for the purpose of this Act. The term “lease” includes 
only an instrument by which tolls are “let” and there are no words by which a writing 
by the toll-contractor is sought to be included under the term “lease. According 
to Wharton’s Law Lexicon, “Toll has two significations : (l)a liberty to buy and sell 


Section 2 (16) — Note 30 

1. Wharton’s Law Lexicon. 

[But see (’33) Mad S M p. 109, (Citing, B. P. 
9U9-lt., Mis., 2lBt July 1909 — Deed exe- 
cuted by tenant called ‘lease’ and that 
executed by landlord, counU^rpart.)] 

2. (’33) 20 AIR 1933 All 735 (739) 55 All 

874 : 145 Ind Cas 874 (FB), In re Burmah 
Shell Oil Storage and Distributing Co., Ltd., 
of India. 

3. (’69) 5 Bom H C R (AC) 92 (94), Moro 
Vitfuil V. Tukaram. {Bhade Khat is an agree- 
ment between a lessee and a lessor in the 
nature of a counterpart of a loose and must 
bo treated as a lease for the purpose of the 
Registration Act.) 


Section 2(16) — Note 31 

1. (’18) 5 AIR 1918 Mad 504 (505) : 41 Mad 
469 : 42 Ind Cas 943 (FB), Qovindam Nam- 
budri V. OtUithayial Moidin. (Moore’s Mala- 
bar Law referred to.) 

Also see Art. 25 Note I. 

2. (’18) 5 AIR 1918 Mad 504 (505) : 41 Mad 

469 : 42 Ind Cas 943 (FB). 

3. (’20) 7 AIR 1920 Mad 225 (225) : 43 Mad 
365:56 Ind Ca.s 154 (FB). 

Section 2 (16 ) — Note 32 

1. (’33) Mad SM p. Ill (112). (Citing, 

B. Ps. 357-R., Mis., 4th December 1928 ; 
77-R., Mis., 22nd February 1928 — If there 
was a duly stamped lease signed by the 
President, then the writing executed by the 

2S A 10. 
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ronLl a tollTs a T'Ti for passage.” According to the Co«ci.e Oxford Die 

rendered ” Annthp ^fi ^^ ™“rket, public road, etc., or for service 

clerecl. Another definition is : A tax paid for some liberty, particularly for the 

ov7r ali^rdee^ a bridge or on a highway.” ^ Thus, the teax paid for passage 

faT® or fo the Hch? highway^ or for selling in a market tr 

lair or loi the right of fishuig in a river’ is a ■‘toll.”® 

Toll does not include • Octroi”'’ or customs duty as such duty is paid on goods 

wa\ <fo'™ °r territory) and not for the privilege of using any high- 

vaj or ivaterway or selling in a market or other similar privilege or liberty. ^ ^ 

petitfo^n aS®fnv signifying granting of application for lease.-A mere 

FeasTtherc n w/ v. ‘"'“IT ’"‘‘i “s *1 foase. * In order to constitute a 

mended to s f application for a lease, 

fo! F 1 ' signify that the application is granted. For example, if the application 

Sstruml'’nt‘rv‘‘‘'?rh the lessor by siting the word “granted” in the margin, the 

oralb "nd imt in wrAing""’ “PPl-tion would not be a lease if it is accepted 

34. Duty payable.— See Sch. I, Art. 35. 


toll-contractor would constitute counter- 
part of a lease, chargeable with the maximum 
duty of Re. 1-8-0 under Art. 21 of Sch. 1-A 
ol the Stamp Act. In the absence of a duly 
stainp€)d instrument of lease signed by the 
President, the -writing signed by the contrac- 
tor would neither be a ‘lease’ nor “counter 
part of a lease" within the meaning of the 
Stamp Act, but would, if attested, be a bond 
order S. 2 (5) and subject to the paj'nient 
of stamp under Art. 13 of Sch. I-A of the 
Stamp Act ; and if unattested, would be an 
“agreonumt” liable to be stamped under Art. 
4 (c) of Sch. I-A of the Stamp Act.) 

2. Financial Commissioner's circular No. 35, 

dated 13-8-1883, cited in (1<>34) Punjab 
Stamp Manual, Part 1-B, Ch. 3, para. 2 (xi) p. 
3 (3). ^ 

3. ( 88) 15 Cal 259 (263 (DB), Ram Pitarn 
«SAa/i V. Shoobal Chunder. 

4. (’83) 1883 Bom PJ 11, Deputy Collector 
Rohri V. Dennial ^Valad Chelaratn. 

(’33) Mad S M p. 106. (Citing B. P. 2501, 
28th August, 1885.) 

5. (’80) 2 Mad 104 (105) (DB), Goodrich v. 
Fenfconna. 

(’69) 2 Beng L R (A Cr) 17 (21) : 11 Suth W R 
26 (DB), In the matter of the petition of 
Banka Behari Qhose. 


6. (’08) 31 Mad 54 (58) : 17 Mad L Jour 537, 
President Taluk Board v. Lakshminarauana. 

7. (’24) 11 AIR 1924 Cal 562 (566) : 51 Cal 
110 : 81 Ind Cas 501 (DB), ^idnapur Zamin- 
dary Co. v. Trailokya A’atA Haider. 

(’33) Mad SM p. 112. (Citing, B. P. Mis. 
231, 8th August 1932 ; B. P. 45, Press, 27th 
April 1940.) 

8. Financial Commissioner’s circular No. 35 
dated 13-8-1883. cited in 
Stamp Manual, Part I-B, 

(xi) p. 3 (3). 


(1934) Punjab 
Ch. 3, para. 2 


9. financial Commissioner's circular No. 35, 
dated 13-8-1883, cited in (1934) Punjab 
Stamp Manual, Partl-B, Ch. 3, para 2 (xi) 
p. 3 (3). 

S2 (16)— Note 33 

1. ( 70) 14 Suth \V R 178 (179) (DB), Choonee 

Mundur v. Chundee Ball Das. 

('^) 14 Sutli \VR 334 (335) (DB), Choonee 
Mundur v. Chundee Lai. 

(707) : 10 Cal LR 121 (FB), 
Syed Sufdar x. Amzad Ali. (It was observed 
that this view is cosistont with 14 Suth R 
178 and 14 Suth W R 509 because in those 
cases the application of the tenant was not 
accepted in writing. It was a mere proposal 
which was accepted if at all orally.) 

Also see Note 26. 

^.^0 «'“» (’»0) IV Cal 54S (556), Boyd v. 
Ji.ret(j. (Certain correspondence passed bet- 
ween .4 and B relating to a lease of a plot 
m the occupation of A which contained an 
agrt^ement tor a lease for one year with on 
option for renewal for another year. The 
terms in which the option was given wore as 
loUows R in one letter wrote “So 
expect you will give me the option of renewal 
lor another year. ’ To which A replied “you 
may have the option of retaining it for another 
, pursuance of an agreement B had 
a draft lease prepared embodj’ing the terms 
agreed upon which he sent to A for approval 
^d which was in due course returned by 
him approved". Held th&t the correspond, 
ence must be stamped.) 

3. (’72) 17 Suth W R 509 (510) (DB), Bibi 

V. Abdool Gunee. 

( 4o) 32 AIR 1945 Mad 138 (139) IBR (1945) 
Mad 539 (FB), Ths Prince of Arcot Endow- 
mentf Trichinopoly v. Aruixachalam, 
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*{16A)-^L “marketable security”] means a security of such a description as to be 

capable of being sold in any stock market in ‘^[the Provinces] 

-Marketable security. • Kingdom. 

a. This sub-section was inserted by S. 2 of the Indian Stamp (Ainendinent) Act, 1904 
(XV of 1904). 



b. Substituted for “Briti 

sh India" by I. 0. 




Synopsis 


1. 

History of sub-section. 

4. 

Promissory note and marketable security — 
Distinction. 

2. 

“Marketable security.” 

5. 

Debenture — Meaning of. See Seh. I, 



Art. 27. 

3. 

Illustrative cases. 

6. 

Duty payable. 


1. History of sub-section. — This sub-section was introdticed by S. 2 of the 
Indian Stamp (Amendment) Act, 1904 (XV of 1904). This definition of “market- 
able security” is on the same lines as that contained in S. 122 of the English Statnp 
Act, 1891 (54 & 55 Vic., c. 39). This definition was required because of the insertion 
by the same amending Aet of the new S. 23-A., which was introduced to make 
special provisions in respect of mortgages of marketable securities.^ 

2. “Marketable security.” — The expression “marketable security” was judi- 
cially explained by Lord Shand in Texas Land and Cattle Co. v. Commissioners of 
Inlaml Bevenue'^ as meaning “securities of such a description as to be capable, accord- 
ing to the use and practice of stock markets, of being there sold and bought.” It 
will be seen that the definition contained in this sub-section is substantially the same 
as this explanation. 

The words “of such a description” in the definition are important, the intention 
being, on the one hand, to include a security of such a description as to be capable, 
according to the use and practice of stock markets, of being there bought and sold, 
although there may in fact be no market for the particular security in question, and, 
on the other hand, not to include a security which is not of that description, although 
having some value, it is in fact capable of being sold.® 

In Speyer Brothers v. Inland, Bevenue Commissioners^ while explaining this term 
Cozens-Hardy L. J., observed : 

“That definition (of marketable security) involves an issue of fact. The 
question is not merely whether the security has in one case been so dealt with, 
but whether it is, in the fair sense of the word, a security of such a description 
as to be capable of being sold in any stock market in the United Kingdom.’, 

A marketable security does not necessarily involve hj-pothecation of property 
as security for the debt for which it is issued.** 


•fCF. (1870) 33 & 34 Viet. C. 97— S. 2 (10); (1891) 54 & 55 Viet. C. 39— S. 22 (1), para. 9.] 


Section 2 (16A) — Note 1. 

1. See Report of the Select Committee, dated 
20th October 1904. 

S 2 (1«A)— Note 2 

1. (1888) 16 R (Court of Session) Cas 4th 
Series 69 : 26 S C L R 49. (Quoted with 
approval in (1895) 2 Q B 698, Brown Shipley 
tO Co. V. Commre. oj Inland Revenue.) 

2. Halsbury’s Laws of England, Vol. 24, 
para. 1660, page 728. 


[See also (1888) 16 R (Court of Session) Cas 
4th Series 69 : 26 S C L R 49, Texas Land dv 
Cattle Co. V. Inland Revenue Commis- 
sioners. 

(1895) 2 Q B 698 (601) : 64 L J M C 241 : 73 
L T 377, Brown Shipley ds Co. v. Inland 
Revenue Commissioners.] 

3. (1907) 1 KB 246 (256). 

4. (1907) 1 KB 246 (253, 254), Speyer Bro. 
thers V. Commissioners of Inland Revenue- 
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The definition includes not only Indian but also, British, Colonial and foreign 
securities. But they must be such as to be capable of being bought and sold in any 
stock market in British India or the United Kingdom. 

As examples of marketable securities may be mentioned debentures sliare 
warrants, share certificates, etc. ' 


3. Illustrative cases. — Bonds of a foreign company payable to bearer were 

executed by the company abroad and delivered abroad to a foreign trustee for the 

bond holders. The bonds were exjjressed not to be valid for any purpose unless 

authenticated by the certificate of the trustee. Some of the bonds were sent to 

England and the trustee having come to England there certified them to the persons 

entitled to them. When the question arose with regard to one of these bonds, it 

was held that at the time it first reached London, it was not a marketable security. 

It required a particular signature and it became a marketable security when the 
certificate was signed.^ 

For other instances of what are marketable securities, see the undermentioned 
cases. ^ 


4. Promissory note and marketable security— Distinction.— The essential 

feature of a piomissory note is that it must simply be a promise to pay a certain sum 
of money to another. The inclusion of any other matter in the instrument which 
will affect its dominant character as an instrument brought into existence wholly 
and solely for the purpose of conveying a single promise, (that promise, bein" to pay 
money) will take the instrument out of the category of a promissory note. Such a 
complex document, however, may be a marketable security. ‘ 


Section 2 (ICA) — Note 3 

1. (1898) 1898 App Cas 565 (568, 569) : 67 
L. J Q B 856 : 79 L T 227 : 47 W K (Eng) 210, 
Mevelstoke v. Comrnrs. of Inland Revenue. 
(^Baring v. Commisaionera of Inland Revenue^ 
(1898) 1 Q B 78, offirmod.) 

2. (1911) 2KB 1001 (1006) : 81 L J K B 75 ; 
105 L T 482, Deddington Steaniahip Co. Ltd. 
V. Conimre. of Inland Revenue. (A company 
issued a dobonturo bond for £1000 and in- 
tenist. Tho dobonturo was ono of a series 
protected by a trust-deed. It purported to 
create a charge upon 3 ships btdonging to 
tho company. These ships had provdously 
been mortgaged. Tho trust-deed contained 
covenants for payinont of principal and in- 
terest and provisions for the maintenance 
and realisation of tho security usual in trust 
deeds. In this case it was conceded that the 
debentures were marketable securities.) 

(1900) 83 LT 714 (716, 716) : 17 TLR 99, 
Noakes v. Comrnrs. of Inland Revenue. (A 
cortiheato for 4 por cent, debenture stock of a 
foreign railway certified that tho appellant 
was the owner of a certain amount of such 
stock, and there was endorsed on such certi- 
ficate a form of transfer signed by tho ap- 
pellant, tho name of tho transferee being loft 
in blank. It was admitted that such certi- 
ficates with tho transfer in blank therein 
wore by usage treated as sufficient for the 
purpose of eSbeting a sale in tho stock mar- 
kets of the United Kingdom of tho stock 
referred to therein; but such stock was really 


transferable only in tho books of tho railway 
company upon production of such certificate. 
Held that the certificate as endorsed was a'^ 
markotablo security within S. 4 (1) of tho 
Finance Act, 1899.) 

(1900) 1 QB 217 (219, 222) ; 69 L J Q B 66 : 
81 L T 625 : 48 \V R (Eng) 198, Knights Deep 
Ltd. V. Commra. of Inland Revenue. (A 
foreign limited company (from South Africa) 
issued a series of <lobonturos for £100 each, 
rodcomablo at par by annual drawings on 
and after July 1, 1902. Each debenture 

contained a stipulation that tho company 
might, at any time after July 1, 1900, on 
giving 6 months’ previous notice in writing 
to the registered holder, rodoom tho deben- 
ture at 103, which sum, at the expiration of 6 
months, should become payable as if tho 
eamo wore tho amount of tho principal money 
thereby secured. Those debentures were 
issued by a foreign company and wore capable 
sold in a stock market in tho United 
Kingdom. It was admitted that these de- 
bentures came under tho heading of “market- 
able securities”). 

Section 2 (16 A) — Note 4 

l.*(1907) 1 KB 246 (252, 253), Speyer Bro- 
thers V. Commra. of Inland Revenue. (Trea- 
sury notes of foreign Government described 
as gold coupon treasury notes held to be 
marketable securities and not promissory 
notes. (1906), 1 K B 318 reversed— Affirmed 
in (1908) App Cas 92.) 
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See also S. 2 (22) Note 14. 

5. Debenture— Meaning of.— See Sch. I, Art. 27. 

6. Duty payable. — There is no special provision in this Act dealing with the 
duty payable on “marketable securities” as such, as there is under the English Stamp 
Act. Some of the Articles in the Schedule dealing with the subject are Art. 19 (cer- 
tificate of share, stock etc.). Art. 27 (debenture) and Art. 59 (share warrants). The 
duty payable in each case will depend on the nature of the instrument. 


*(17) “mortgage-deed” includes every instrument whereby, for the purpose of 

“Mortcnge-deed ” money advanced, or to be advanced, by way of loan, 

® ® or an existing or future debt, or the performance of an engagement, 

one person transfers, or creates, to, or in favour of, another, a right over or in respect 
of specified property : 


Synopsis 


1. Legislative changes. 

2. Scope of deflnition. 

3. Construction of instrument to see if it is 

mortgage-deed. 

4. Document must be one whereby a right 
is created in regard to certain property. 

5. Mortgage by deposit of title-deeds. 

6. Agreement to execute a mortgage. 

7. Compromise Petition. 

8. Instrument varying terms of earlier mort- 
gage. 

8a. Sub-mortgage. 

9. Lease or mortgage. 

10. “Future debt.*' 

11. “Performance of an engagement.” 

12. “Right over or in respect of property.” 

13. Covenant against alienation. 


13a. “Propety.” 

14. “Specified property.” 

15. Mortgage of future property. 

16. Mortgage of crop. 

17. Deed of further charge. 

18. Mortgage and sale with clause for repur- 

I chase. 

19. Mortgage and trust. 

20. Kanom. 

21. Marupattam. 

22. Mortgage combined with another instru- 

I ment. 

I 23. Covenants in mortgage-deed. 

; 24. Compromise decree. 

25. Security bond. 

26. Stamp afiixed whether determines valua- 

tion for the purpose of registration. 


1. Lagislative changes.— The Act XVIII of 1869, S. 3 (18) dehned a mortgage- 
deed as “including every instrument evidencing a pledge of property to secure re- 
payment of money.” 


The definition in Act I of 1879 (S. 3 (13)) is the same as the present except that 
the words “in respect of” are new. 


The Act XVIII of 1869 contained a definition of “property” which confined it 
to “property being in British India.” Hence, it was held that a mortgage of property 
which at the time of execution of the document was outside British India but which 
was subsequently brought into India was not a “mortgage-deed” under the Act.' 
The definition of “property” has been omitted in the later Acts. 

*[1879— S. 3 (13) ; 1869— S. 3 (18). Cf. : (1870) 33 & 34 Viet., c. 97— S. 105 ; (1891) 
54 & 55 Viet., c. 39— S. 86.] 

(1895) 2 Q B 598 (600, 601) : 64 L J M C 241 : Section 2 (17)— Note 1 

73 L T 377 : Brown Shipley Co. v. Commrs. 

oj Inland Revenue. (Inatrumont by whicli (”^'^) 2 Cal .58 (87, 88) : 1 Ind Jur 337 (DB), 
company promiaoa payment and also con- Moran v. Mittu Bibee. 

tracts that tho holder will bo entitled to the Also see S. 2 (10) Note 5, S. 3 Not© 18 and 
security of certain trust funds.) Art. 41 Note 2. 
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2. Scope of definition, riie definition in this clause is wirier than the definition 
of a ‘'mortgage” in S. 58 of the Transfer of Property Actd It includes charges 
and mortgages of movable property. Further, the woitIs "which may give rise to a 
pecmniary liability which occur after the words "performance of an encraf^ement’' 
in S. o 8 of the Fransfer of Property Act. do not occur here. 

For purposes of this Act, it is this definition and not that in the Transfer of Pro- 
perty Act that is to be adopted. - 

3. Construction of instrument to see if it is mortgage-deed. — An instrument, 
in order to amount to a mortgage-deed need not be described as a mortgage-deed^ 
nor IS any particular form of words necessary for the purpose.^ If the instrument 
read as a whole shows an intention to hypothecate the property for the purpose of 
security, it constitutes a mortgage-deed.® 


4. Document must be one whereby a right is created, in regard to certain 
property— In order to constitute a “mortgage-deed.” the document itself must create 
■ 8 ^ 0 ® right. Thus, a mere memorandum of a mortgage transaction entered 

m the mortgagee s books is not a mortgage-deed. ^ Similarly, a mere agreement 
to give security, which is not itself the security-deed is not a mortgage-deed.® Thus, 
iim^chalka executed by an excise licensee, stated tliat the licensee agreed to the terms 
of the licence. One of the terms was that for the security of the due perfor inance of 
the conditions of the contract the licensee shall deposit with the Collector in cash, 
Government notes or stock notes, a sum equal to three months* rental. It was held 
that neither the licence nor the mutchalka itself created any interest in the deposit 


S 2 (17)— Note 2 

1. ( 95) 20 Bom 408 (417) (FB), Datto DuiihC' 
shwar v. Vithu. 

(’91) 1891 Bom P .1 284 (DB). Gopimith v. 
BaUram. (Tho document need not creato 
an intorost in immoveable property as 
under S. 58, T. P. Act.) ^ 

2. (1900) 27 Cal 587 (592) : 4 Cal W N 524 
(DB), Queen-Empress v. Debendra Krishna. 

S 2 (17) — Note 3 

1. (’98) 21 Mad 358 (360) (FB). Reference 

under Stamp Actp S. 46. (Document described 
as a loaso hold usufructuary mortgage.) 

\\ K 82 (FB), Rajkoomar Ramgopal Narayan 
V. Ram Duit Chcnvdhry. (Document 
by a borrower in favour of crcflitor not to 
alienato his property till tho debt was paid 
off and if a transfer was made it would be in- 
valid and doomed to be for the purpose of 
evading payment — Held^ mortgage.) 

3. (’31) 18 AIR 1931 Cal 732 (733) : 134 Ind 

Cas 1269 (SB), Verajlal v. Secy, of State, 

(Word used was “pledge”— ffeW, document 
was a mortgage.) 

(’67) 2 Agra HCR 124 (124) (DB). Martin 
V. Pursram. (Where money is admitted 
to be borrowed and intorost is agreed upon 
and tho deed also contains a provision by 
which tho debtor agrees not to alienate corteun 
property till the debt is paid, tho deed suffi- 
ciently indicates an intention to pledge the 
property.) 


(’14) 1 .A.IR 1914 All 187 (189): 36 All 201 
22 Imi Cas 973 (DB). Jwahir Mai v. Rani 
Indomati. (Tho more fact that tho word 
mortgage has not been used or there is no 
clause giving right of sale to the mortgagot) 
is not surticient to take tho deed out of tho 
category of mortgage — The document was 
hold to be a mortgage — Case under S. 58 
T. P. Act.) 

S2 (17) — Note 4 

1. (’38) 25 AIR 1938 Lah 460 (460) : 177 Ind 
Cas 469, Dasaundha Singh v. Malhi Singh. 

(’83) 1883 Pun Re No. 31 (Cr) page 78 (79) (DB), 
The Empress v. Mayanial. 

2. See (1899), 1 Q B 361 (366): 68 LJQB 
218 : 79 L T 556 : 47 W R (Eng) 381, United 
Realizatxon Co. v. Commrs. of Inland Revenue. 
(But an instrument may itself create a charge 
although it provides for the execution of a 
more formal deed.) 

[5ee also (1900) 23 Mad 207 (209), Reference 
under Stamp Act, S. 46. (X company 
admitted that it owed certain sum to i' 
company and agreed that on execution of 
the document they would hand over certain 
debentures which together with the deben- 
tures already issued to the 1’ company 
were to be held as security for the debt. 

It was cont^udt?d that this was not a trons- 
for but only an agreement to transfer — 
Held, that the agreement was to transfer 
the debentures on execution of the docu- 
ment and was therefore, in effect, an actual 
transfer.)] 
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in favour of the Government and hence neither of tlie documents amounted to a 
mortgage-deed. ® 

Where a promissory note is endorsed and delivered by A to a bank as a security 
for the cash credit which the bank has agreed to give to B, a third person, the instru- 
ment between A and the bank, whereby the rights of the bank in regard to the pro- 
missory note are limited in the manner provided in the document, is not a mortgage- 
deed. The reason is that such an instrument does not create any right in favour of 
the bank in regard to the promissory note. On the other iiand, tlie document 
curtails the rights of the bank in regard to the promissory note wliich would have 
otherwise passed to it absolutely by the endorsement and delivery.^ 

5. Mortgage by deposit of title-deeds. — A mortgage by deposit of title-deeds 
does not require any wTitten instrument. A memorandum of the deposit subse~ 
quently made is not a mortgage-deed as it is not the document by which the mort- 
gage is created. ‘ (See Note 4.) But where the document is contemporaneous with 
the delivery of the title deeds and in fact constitutes the bargain between the parties, 
it is a mortgage-deed. There is a special Article, namely Art. 6 in Sch. I, applicable 
to such documents. But this does not prevent the document from being a yyiortgage^ 
deed.^ 


6. Agreement to execute a mortgage. — A mere agreement to execute a mort- 
gage is not a mortgage-deed. See Note 4. 

7. Compromise petition. — A petition of compromise made to the Court will 
be a “mortgage-deed” where it creates a right in any property as described in this 
clause. 

8. Instrument varying terms of earlier mortgap. — An instrument merely 
varying the terms of an earlier mortgage and not creating a new mortgage is not a 
mortgage-deed. Thus, an instrument extending the j)eriod of redemption of a mort- 
gage need not be stamped as a mortgage-deed^ even though the time for redemption 
of the mortgage has expired at the time of the making of such in-struinent.*^ So also 
an instrument enhancing the rate of interest payable on a mortgage is not chargeable 
as a mortgage-deed.® But where the document besides altering the terms of the 


3. (’91) 15 Mad 134 (135) (FB), Reference 
under Stamp Act, S. 46. 

Also 800 Art. 5 Note 3. 

4. (’33) 20 AIR 1933 Rang 31 (32) : 11 Rang 
145: 142 Ind Cas 761 (FB), In re Imperial 
Bank of India. 

S2 (17) — -Note 5 

1. (’32) 19 A I R 1932 Sind 73 (75) : 26 Sind 
L R 29 : 139 Ind Cas 95, Tyabali A. Mandvi- 
walla V. Parpatibai. 

2. (’37) ILR (1937) 2 Cal 486 (492), In the 
matter of Karnla Ranjan Ray. 

(’91) 1891 Bom P J 284, Oopintdh v. Baleram. 
(That an instrument evidencing an agreement 
to socuro the repayment of a loan made upon 
tho deposit of title-deed is included in the 
definition of a “mortgage deed” is clear from 
tho terms of Art. 44, (Act 1 of 1879) namely, 
“not being an agreement relating to deposit 
of title-deeds.”) 

S2 (17) — Note 7 

1. (’80) 2 All 481 (485) (DB), Surju Prasad 

V. Bh/nnani Shahi. 


(’83) 1883 All W N 93 (96) (FB). Rup Chand v. 

Thakur Dial. 

Also see Art. 5 Note 12. 

S 2 (17) — Note 8 

1. See (’99) I Bom LR 7 (10) (FB). Refer- 
ence under Stamp Act. S. 46. (Property 
mortgaged — Further adv'anco ma<ie on the 
security of the same property by a fresh 
mortgago-dood which extended the period 
of redemption of tho old mortage — Tho now 
mortgage-deed should bo stamped only in 
respect of the amount of tho new loan ad- 

2. (’25) 12 AIR 1925 All 501 (502) : 47 All 
310: 86 Ind Cas 1027 (FB), l7i the matter of 
Rameshwar Prasad. (An agreement whereby, 
in consideration of enhanced rate of interest 
mortgagee agrees to extend period of mort- 
gage, is not a fresh mortgage and is charge- 
able as an agreement under Sch. I Art. 5 (c) 
as amended by U. P. Stamp (Amendment) 
Act of 1923.) 

3. (’25) 12 \IR 1925 All .501 (502) : 47 All 
310 : 86 I. C. 1027 (FB), In the matter of 
Rameshwar Prasad. 

Also see Art. 5 Note 3. 
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mortg^L^would^'le^ ptrsoninf SeT of i^^terest. also provides that the 

M 5=? 

portion of Uto c‘^^ThrirnnT‘f“®®' a certain land to B and B sub-mortgages a 
transfer ° transaction is a fresh mortgage and not merely a 

desoribed^afaleL™°*^*^(See^e''3f°‘'c^n^^^^^^ a mortgage-deed although it is 

described as a mortgage defd ^ The ^ubltTc^’ f 

securityorthe property in regLdtTa deft !n ^'-^ed to create a 

g.g. dJ«i, Thf uU‘L“„Sri“ c.:r ‘ 

propSrof '?■“ kj-pp*!***- c-'l-i- 

lease, the document ts performance of his covenants under the 

(See also Notes on S 2(16) and A 1 R Conrn? °age-deed and comes under S. 6.* 

Act, 3rd (1950) Edn., ^ 58 NotfsG ankt 1^5 N^H?" °f P-perty 

“future debt. ”*Wherf the an^nua[re^'t T mortgage may be in regard to a 

was secured by an instrument i‘t was held thatf payable by the mortgagor, 

debt” and thJ instrument wlf 

the PerformafcroTan'engIgemfft^fu™*MthTpa^enT®rf^t^ 

delivery of c ertain articfes^uch as st^v! ^a^ss” the periodical 

^'Emp.Vor'^ ^ R 213 (215), Abdullah v. 

S 2 (17) — Note 8a 

(Citing, B. P. 3*4 

oist January (1882.) 

S 2 (17) — Note 9 

1. (’98) 21 Mad 358 (360) (FB), Beference 
under Stamp Act, S. 46. 

2. (’84) 7 Mad 203 (206) (FB). Reference 
under Stamp Act, S. 46. 

(17): 15 Suth 

U K 331 (DB), Ishan Chamira v. Sujan Bibee. 

(A c^cuniont stated that on receipt of Rs. 99 
by JC ho mortgaged certain land to Y which 
ho was to hold for six years. Held, that this 

was not a looso but a moro usufnictuarv 
mortgage.) ^ 

t 23 Ind App 158 
(FU), R^al Indigo Company v. Ragluibur 
Das. (Held that tho zar-i-peshgi leases in 
question wore not more contracts for tho 
cultivation of lands but constituted real and 
valuablo security to the tenant for the prin- 
cipal sums which he had advanced and interest 
thoroon. The tenant’s possession under 
them was m part at least not that of culti- 
vators only but that of creditors operatincr re- 

paymont of tho debt duo to them by means 
ot the security.) 


(’75) 8 Mad HCR 31 (36) (DB), Mashooh 
Arneen Suzzada v. Afarem Reddy. (In con- 
sideration of certain sum duo to X, Y wont 
m possession of certain land, which, it was 
agreed, ho was to hold for 55 years at a certain 
rent out of which a part was to bo paid to X 
dAhf^ part was to go in liquidation of certain 

f • Vi would bo wiped 

mit m 55 years. Before tho oxpiry of this 

brought. Held 

nn 11 tranBaction was a mortgage which 
could bo rodeemod.) ® ® 

(57): 1894 All W N 204 
(^tS), Reference under Act 1 of 1879 Indiark 
amp (Deed under which certain 

lands had been leased to the lessees for 8 
years and tho lessees ha<l hypothecated 
certain property of their own for tL purpose 
of seeming the payment of the agreL rent 
m cash and tho performance of the under- 
a mg Under tho leaso to deliver certain 
c^t-loads of straw and grass, held to cons- 
titute a mortgage-deed.) 

Also see S. 2 (16) Note 8 and S. 6 Note 7. 

t /’ft-4 ® 2(17 ) — Note 10 

(57): 1894 All W N 
4 (FB), Reference under Act 1 of 1879 
Indtan Stamp Act. 

. „ S 2 (17)— Note 11 

(9-^) 17 All 55 (57): 1894 All W N 204 

H^f^ence under Act 1 of 1879 Indian 
iStomp Act. 
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12. “Right over or in respect of properly.” Under S. 58 of the Transfer of 

Property Act, a mortgage is the transfer of an interest in specific immovable property. 
But under this clause, such transfer of an interest in property is not necessary. The 
creation of any right over or in respect of specified property for the purpose of 
security is enough although no interest in property is created thereby.^ 

13, Covenant against alienation. — An instrument whereby a borrower merely 
undertakes not to aUenate his property till the loan is repaid, merely imposes a 
restriction on the borrower ; it does not create any right over or in respect of the 
property in favour of the lender and so is not a raortgage-deedd unless there are 
special terms indicating that a mortgage was intended.^ 

See also A. 1. R. Commentaries on the Transfer of Property Act, 3rd (1950) 
Edn., section 58, Note 4. 


13a. “Property.” — The term “property” is nowhere defined in this Act. But it 
appears to have been used in its widest and most generic legal sense. It embraces 
both movable and immovable property. An actionable claim is movable property.^ 
It has been held that money is not movable property and therefore a document 
whereby a specific sum has been offered as security will not be a mortga«e-deed 
within this clause.® 


For a fuller discussion of the topic, A. I. R. Commentaries on the Transfer of 
Property Act 3rd (1950) Edn., S. 5 Note 5 may be consulted. 

14. “Specified property.” — A mortgage-deed, as defined in this clause, transfers 
or creates rights in respect of specified property. No general rule can be laid down as 
to what description is sufficient to make the property “specified property” within 
the meaning of this clause. The question has to be decided with reference to the 
terms of the instrument and particular circumstances that lead up to and surround 
the making of the instrument.^ See the undermentioned illustrative cases.® 


s 2 {17 )— Note 12 

1. (’91) 1891 Born PJ 284 (DB), Uopinath 

V. Baleram. 

S 2 (17) — Note 13 

1. (’80) 2 All 449 (450) (DB), Bhupal v. Jag 
Ram. 

t (’17) 4 AIR 1917 All 4 (6) : 39 All 244 : 39 
Incl Caa 18 (FB), Mohanlal v. Indomati. 
(’81) 7 Cal 19G (199): 8 Cal LR 454 (DB), 
Naji Bulla v. Nasir Mistri. 

(’78) 3 Cal 336 (338) : 1 Cal LR 91 (DB), 
Qunoo Sin/jh v. Latajai Hussain. 

2. (’70) 5 Bong L R 264 (272) : 13 Suth W R 
82 (FB), Rajkumar Ram Qopal Narayan 
Singh v. Ramdutt Chowdhry. 

(’78) 3 Cal 336 (338) : 1 Cal L R 91 (DB), 
Gunoo Singh v. Lalafat Husain. 

S 2 (17)— Note 13a 

1. (45) 32 AIR 1945 Lah 69 (73), ILR (1946) 
Lah 185 (SB), Miran Baksh v. Emperor. 

2. (’45) 32 AIR 1945 Lah 69 (73) ILR (1946) 
Lah 185 (SB), Miran Baksh v. Emperor. 

<’47) 34 AIR 1947 All 190 (191); ILR (1947) 
All 7 : 231 Ind Cos 142 (FB). Rishidere Sondhi 
V. Dhampur, Sugar Mills. [Tho correct 
position in such a case, is, it is submitted, 
that there is no “specified” property in respect 
of which tho right is created — Ed.) 


S2 (17)— Note 14 

1. (’90) 12 All 175 (178, 179) : 1890 All \V N 
60 (DB), Shadi Lai v. Thukxir Das. (Tho 
property was described as “zaiuindari apni” 
(our zamindari). Held that tho words were 
sufficiently certain, or at any rate wore capable 
of being made certain by tho proof of tho 
mortgagors being, at tho date of tho mort- 
gago-dood, tho o\vnor8 of a specific zamindari 
interest.) 

2. (’31) 18 AIR 1931 Cal 732 (733) : 134 
Ind Cas 1269 (SB), Verajlal Muljee v. Secy, of 
State. (Deed stating result of partnership 
account — Party under obligation to pay 
agreeing to hold movable and immovable 
property montionetl in his title-deed on behalf 
of other party — Held that tho property was 
ascertained or ascortainablo on reference 
to tho title-deeds, mention of which was made 
in tho deed.— Honco, tho mortgage attached 
to specified property — Transaction was mort- 
gage.) 

(’84) 7 Mad 209 (210) (FB), Reference under 
Stamp Actf Section 46. (Contract by con- 
tractor with tho oxocutivo engineer — Sti- 
pulation that payment should bo made from 
timo to time to tho contractor and tho en- 
gineer might retain 10% on tho value of the 
work done to cover compensation for default 
on tho part of tho contractor and tis security 
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It is not necessary that the property be described by metes and bounds or by 
name, but the words of the instrument must be sufificient to indicate clearly what 
property is referred to.^ Where the words indicating the property are not certain 
but are capable of being made certain the maxim cerium est quod cerium reddipotest 
(that is certain which is capable of being made certain) would apply. ^ 

See also A. I. R. Commentaries on the Transfer of Property Act, 3rd (1950) 
Edn., S. 58 Note 9. i J ^ \ > 


15. Mortgage of future property. — Under this clause, a mortgage-deed is an 
instrument by which a person creates or transfers in fayour of another a right in 
specified property. It is not clear whether the word "property’* is meant to cover 
existing property as well as future property. However, Art. 41 indicates that this 
Act contemplates a mortgage of future property also. That article speaks of mort- 
gage of a crop '^whether the croj) is or is not in existence at the time of the mortgage.** 

^^In a recent case^ it has, however, been held by a Special Bench of the Lahore 


for tho prop>or porformanco of the contract — 
Held that this was not chargeable as a mort- 
gage but as agreement.) 

(1888) 13 App Cas 523 (536) : 58 L J Q B 75 : 

LT 162: 37 \V R (Eng) 513, Edward 
Tailby Ojjicial Iteceiver. (Assignment of 
all tho book-ilobts duo and owing or which 
might during tho continuance of tho security 
become duo and owing to tho mortgagor, 
held not vague on account of tho debts not 
being limited to book-dobts in any particular 
business. It covered all book-dobts ev'on in 
business started after tho assignmont.) 

( 77) 1 All 275 (276) (DB), Deojit v. Pitambar. 
(Deed after stating that tho parties were 
residents of certain places used tho words 
"and we hypothecate as security for tho 
amount our property with all tho rights and 
interests” — Description held vague.) 

(’88) U Mad 216 (217) (FB), Reference under 
Stamp Act, S. 46. (An agreement among 
certain cotton press companies to make over 
certain surplus receipts from their respective 
presses to a trustee, to be held by him till 
they amount to Rs. 50,000 as security for 
due maintenance and observance of the 
conditions of tho agreement — Held that the 
fund was not specified property.) 

(’81) 3 Mad 35 (36. 37) (DB), Bheri Dorayya 
V. Muddipatu Ramayya. (A promise by a 
debtor to pay the debt out of his property 
or on indefinite order of tho Court for satis- 
faction of adecre6 out of tho assets of a de- 
ceased person does not create charge.) 

(’86) 8 All 486 (489) : 1886 All W N 216 (DB) 
Biehen Dayal v. Udit Narain. (The docu- 
ment specified certain property as belonging 
to obligors and contained tho following 
provision : — "Our right and property in the 
aforesaid taluka Rajapur shall remain pledg- 
ed and hypothecated for the debt.” — Held 
that the terms were sufficiently clear to con- 
stitute a valid hj’pothecation.) 


(1899) 81 LT 354 (355), Re Finn~Kelcey : Tys(m 
V. Kelcey. (" I hereby charge all my real and 
personal estate whatsoever and wheresoever 
and of what nature and kind soever the 
same may bo and con.sist Held that there 
was no vagueness in tho description of tho 
property which was ascertainable.) 

(’81) 7 Cal 196 (199): 8 Cal LR 454 (DB), 
N ajibidla Malta v. Nushir MiMri. (Where a 
debtor bound himself "not to alienate pro- 
perty of himself” held, no lien was created.) 

3. ('87) 9 All 158 (164): 1887 All WN 15 
(DB), Ramsidh Pande v. Balgobind. ("To 
secure this money, I pledge voluntarily and 
willingly my wealth and property in favour 
of the said banker. Whatever property, etc., 
belonging to mo be found by tho soid banker, 
all should bo available, to the said 
banker.” — Words held sufl[i<*iently clear.) 

(’45) 32 AIR 1945 Lah 69 (74) ILR (1946) 
Lah 185 (SB), Miran Baknh v. Emperor. 

(Whether or not the description of a property 
giv'on in a docximent is sufficient to specify it 
is a question of fact in each case.) 

4. (’87) 9 All 158 (164): 1887 All W N 15 
(DB), Ram.sidh Pande v. Balgovind. 

(’86) 5 All 11 (14): 1882 All W N 1.59 (DB). 
Khanhid Lai v. Mohammad Husain Khan. 
(Tho words used w'cre : "As. . . .Government 
has kindly granted zamindari vnllage-s to mo 
in perpetuity, therefore I have.,.. fixed on 
annual allowance....” — Held, property 

granted by Government was ascertainable.) 

(’45) 32 AIR 1945 Lah 69 (74) ILR (1946) 
Lah 185 (SB), Miran Baksh v. Emperor. 
(Mortgage of amounts due under contracts, 
to the executants from Government, lield 
capable of being made certain. 

S 2 (17)— XoTE 15 

1. (’45) 32 AIR 1945 Lah 69 (71) ILR (1946) 

Lah 185 (SB), yiiran Baksh v. Emperor. 
(Mortgage of right to receive amounts duo 
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High Court that the property to which the deed relates must be in existence at 
the time w’hen the instrument is executed. 

See the undermentioned cases. ^ 


16. Mortgage of crop. — Schedule I, Article 40 prescribes the stamp-duty for 
mortgage-deeds not being certain instruments therein mentioned wliich include a 
mortgage of a crop. Article 41 is the article which provides for duty for the mort- 
gage of a croi?.^ 


17. Deed of further charge. — Property whicli has been made security for a 
debt may again be made security fora further advance made by the mortgagee to the 

' mortgagor.^ In such a case the instrument creating the further charge is a mort- 
gage-deed and chargeable ^vith stamp duty only in respect of the amount of the new 
advance.^ There is a specific article, namely Art. 32, wliich deals with deeds of 
further charge. 

18. Mortgage and sale with clause for re-purchase. — In mortgages by condi- 
tional sale and English mortgages the transfer is only by way of security. Hence, 
such instruments are only mortgage-deeds for purpose of stamp duty, although they 
may appear to comprise a sale subject to conditions. (See A. 1. R. Commentaries 
on the Transfer of Property Act, 3rd (1950) Edn., S. 58, Note 33.) But where the 
instrument amounts to a sale with a clause for re-purchase it is chargeable as a 
conveyance (Art. 23) and not as a mortgage-deed.) 


’ 19. Mortgage and trust. — Where by a document a person declares a trust of 

certain property in favour of his creditor for the purpose of securing the debts due to 
such creditor the document will be a mortgage-deed and liable to stamp duty as 
such.^ In the undermentioned case^ an instrument described as a 'trust-deed for 
securing mortgage debentures,” gave the trustees a right to have the trust property 
vested in them to be held bv them as trustees for the debenture holders and as se- 
curity for the amount to be advanced on the debentures, and also the usual rights of 
entry, possession and management. It was held that the deed created rights over 
the property in favour of the trustees and hence was a mortgage-deed. 


under the contract at tlie time it is executed 
is “mortgage deed” under tho Stamp Act. 
But mortgage of amounts that miyht fall due 
in future does not fall within tho ambit of 
mortgago-doed. ) 

2. tiee (1899 81 L T 354 (355), Re. Finn- 
Kelcey ; Tyson v. Kclcey, (A general charge 
over all the property of the transferor even 

though osKuinod to consist of tho future 
property that may, subsequent to the trans- 
action, come into existence is not invalid for 
vagueness as regards tho future property — 
No question of stamp.) 

(1888) 13 App Cas 623 (536) : 58 L J Q B 75 
00 LT 162:37 W R (Eng) 513, Edward 
Tailby v. Official Receiver. (Tho assigiunent 
of all the book-debts tluo and owing or which 
might during tho continuance of tho security 
become due an<l owing to the mortgagor was 
held to bo valid — No question of stamp.) 

S 2 (17)— Note 16 

1. (‘41) 28 AIR 1941 All 243 (246) : I L R 

(1941) All 471 ; 195 Ind Cas 791 (FB), L. H. 
Euyar Factory PUibhit v. Moti. (Sugar 
crops for one year wore mortgaged in this 
case.) 


S 2 (17)— Note 17 

1. (’30) 17 AIR 1930 All 136 (138): 52 All 
281 : 124 Ind Cas 733 (FB), Lalln Sinyh v. 
Ram Nandan. 

2. (’99) 1 Bom LR 7 (10) (FB), Reference 
Under Stamp Act, S. 46. (When ])roporty 
is onco mortgaged and a further advance is 
ma<lo on the security of tho same property 
by a fresh mortgage-deed which extends the 
period of redemption of tho original mort- 
gage, tho new mortgage-deed should be 
stamped only in respect of tho amount of 
new loan advanced.) 

S 2 (17)— Note 19 

1. (’16), 3 AIR 1916 Ma<l 374 (376) : 38 Mad 
646:21 Ind Cos 876 (FB), Secretary to the 
Commissioner of Salt, Abkari and Separate 
Revenue, Madras v. Orr and Bank of Madras. 
(Trust-deed in favour of Bank to secure 
advances by Bank.) 

Also see S. 6 Note 7 and Art. 64 Note 2. 

2. (’07) 4 Low Bur R«j1 2 (5) (FB), In re 
Stamp Act. 
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20. Kanom. — A Kanom is chargeable as a mortgage.^ 

21. Marupattam. — See Note 31 on S. 2 (J6.) 

22. Mortgage combined with another instrument.— See the undermentioned 

cases m which a mortgage was combined with a leaseiand a bond.^ See also Notes 
on Ss. 5 and 6. 


23. Covenants in mortgage-deed. — Where a mortgage-deed includes also a 
covenant whereby the mortgagor undertakes to do something which he is, under the 
law bound as a mortgagor to do. the instrument is chargeable only as a mortgage- 
aeed I he inclusion of such covenant does not have the effect of making any addi- 
twnal stamp duty payable^ So also, the inclusion in a mortgage-deed of a clause 

which is incidental to all mortgage-deeds, does not make the document chargeable 
otherwise than as a mortgage-deed. ^ 


24. Compromise decree.— In Sharanbasappa v. Sanganhasappa^ it w'as held that 
a compromise decree creating a charge w'as not a mortgage-deed within the meaning 
US c ause* In that case the suit was for a money decree and the terms of the 
compromise were that a certain sum was to be paid by the defendant to the plaintiff 

f+ charged on immovable property which was not the subject- 

matter ot the suit. It was clear that an order to such effect could be made only by 


S 2 (17) — Note 20 

^Vr (FB), Rejerenc 

Under Stamp Act. 


S 2 (17) — Note 22 

1. (’82) 8 Cal 254 (259) : 10 Cal L R 33 (SB)» 
X paHe Hill. (In consideration of a former 

loan being allowed to continue and of an 
additional loan made by A'. Y granted a 
lease of certain property to X for 20 years 
upon terms which secured to X tho repay- 
ment of tho whole amount witii interest by 
yearly instalments and at tho same time 
^curod to K a substantial share in tho usu- 
jruct of the property. It was hold that tho 
fbo consideration for the lease and 
the lease tho consideration for tho loan and 
that neither part of tlio arrangement was 
complete without tho other.) 

2. (’87) 9 All 585 (.588) : 1887 All WN 190 
(FB), In the matter of Oajraj Sinyh. (Deed 
executed by X stating that X had borrowed 
certain sum as earnest money, that A was to 
supply rab (unrefined sugar liquor) at certain 
rate in, certain quantity anti tho effects of 
breach of contract — Land hypothecated — 
Held that this was a combination of a mort- 
gage deed and a bond chargeable wth highest 
of the two duties.) 

(’36) 23 AIR 1936 All 481 (483) : 58 All 1083: 
163 Ind Cos 614 (SB), In re Board of Revenue- 
(A document contained a stipulation that a 
party who had received money from tho other 
party hod mortgaged his sugarcane crop 
standing in certain field. There was another 
stipulation that the executant would supply 
the aforesaid crop exclusively to the other 


party — Document hoUl mortgage and a 
bond.) 

Also SCO S. 2 (5) Noto 13, S. 6 Note 7 and Art 
15 Note 6. 

S 2 (17) — Note 23 

1. (’85) 9 Bom 435 (437) (SB), Damodar 
Qangadhar v. Vamanrav Lakshman. (\Vhero 
a mortgage bond contains stipulations under 
which tho mortgagor engages to repay tho 
mortgagee any costs ho may incur in suits 
brought against him by tho mortgagor’s 
co-sharers and also any debts charged upon 
tho mortgage property which tho mortgagee 
may pay, the stipulations do not create any 
fresh obligation, and require no additional 
stamp duty.) 

Also SCO S. 2 (5) Note 12, S. 5 Note 5 and Art. 
34 Note 3. 

2. ( 88) 11 ilad 39 (40) (FB), Reference under 
Stamp Act. (An agreement entered into by 
tho^ Secretary of State and a salt contractor 
recited that the contractor has deposited 
certain promissory notes to secure tho due 
fulfilment of the contract and provided that 
tho promissory notes should bo returned on 
the due fulfilment of the contract. Held 
that the agreement was a mortgage and the 
indemnity clause being incidental to all 
mortgago-deeds was not liable to separate 
duty.) 

Also see S. 5 Note 5 and Art. 5 Note 3. 

S 2 (17) — Note 24 

1. (’35) 22 AIR 1935 Bom 256 (257) : 59 

Bom 469: 156 Ind Cas 960 (SB). 

Also see S. 29 Note 7 and Art. 40 Note 2a. 
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^nsent of the parties. Beaumont C. J. who delivered the judgment of the Special 

“An Act imposing taxation always has to be construed strictly, that is to 
say, the C^o^vn has to show that the tax in question is imposed upon a fair cons- 
truction of the language used ; and having regard to the fact that the Schedule 
does not expressly refer to any decree of Court except a decree for partition 
and to the fact that the definition of ‘mortgage-deed’ does not in terms clearly 
include a consent decree creating a charge, coupled with the fact that S 29 
seems to indicate that such a consent decree was not intended to be included 

in such definition, I think we must hold that decrees of this nature are not 
hable to stamp duty.” 

25. Security Bond. — See Notes on Art. 57. 

26. Stamp affixed whether determines valuation for the purpose of registration — 

Section 14 of the Registration Act, XVI of 1864, provided that the value of the 
right, title, or interest in any immovable property created, declared, transferred or 
extmguished by any instrument shall be taken to be the value indicated by the stamp 
affixed thereto or impressed thereon under the Stamp Act (X of 1862). That section 
it was held m the undermentioned case,^ contemplated only cases where there was 
no fixed or definite value of the interest stated in the deed. ‘Hence where in a mort- 
gage-deed the amount of mortgage-money was definitely stated the fact that a stamp 
ot a particular denomination was affixed was irrelevant for decidim/ whether the 
deed was compulsorily registrable or not. ® 


i( 


Paper.’* 


*(18) “paper” includes vellum, parchment or any other 
material on which an instrument may be written : 


Synopsis 


1 . 

2 . 

3. 


“Paper.” 

“Includes.” 8ee S. 2 (Uonoral), Note •> 
“Vellum.” 


4. “Parchment.” 

5. “Instrument.” See Notes o.'t S. 2 (14) 

6. “May be written.” 


■•’’—The sub-sectiou is intended to make it clear that for the purposes 
word paper is used in a special sense as including not only what is 


1. “Paper 
of this Act, the 

ordinarily understood as ^paper’^ in common parlance but also anythin/ else on 
which an ui^^trument may be ivritten. The sub-seetion itself mentions certtin exam- 
pics of such material, iiamely vellum and parchment. As instances of other kinds 
ot material which may be used for writing documents may be mentioned palm leaves 
on which documents were usually written in this country,^ copper plates etc 
Lven stone slabs may be used for the purpose of recording instruments and 'when 
they are so used they will bo “paper” within the meaning of this Act. 

But in spite of this extensive meaning of the word “paper” it may be necessary 
to en^oss a document only on paper m the ordinary sense of the term in order to 

stamped under this Act. The rules as to stamping (See S. 10 and 
Notes thereon) may necessita te that the document must be engrossed only on paper 

*[1879— S. 3 (14) : 1869— S. 3 (21) ; 1862— S. 56. Cf. (1870) 33 & 34 Viet.. ^ 97_s 2 
(2) ; (1891) 54 & 55 Viet. C. 39— S. 122 (1), para 2.1 


S 2 (17) — Note 26 

L R 14 (19): 15 Suth 

W R 331 (DB), lahan Chandra v. Sujan 
Bibee. 


Section 2 (18) — Note 1 
1. See also (’14) 1 AIR 1914 Low Bur 219 
(219, 220) : 7 Low Bur Rul 77:22 Ind Gas 
75 (FB), In re C/iet Po. (Thoio was a univer- 
sal custom in Uppor Burma to writo formal 
documents on palm loaf or parabaik.) 
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in the ordinary sense and not in the extended sense. Thus, where an instruinent is 
required to be on paper on which stamps are engraved or embossed, the Stamp law 
cannot be complied with by having the document engraved on a copper plate. 

But the Stamp Rules contain special provision for getting instruments written 
on parchment impressed with the proper stamp by duly constituted authorities (See 
Stamp Rules, 1925, R. 10 and App. Ill thereto.) Compare also Bengal Regulation 
I of 1814, (under which it was provided that persons desirous of having any instru- 
ment executed on vellum, parchment, or any other material instead of paper, or 
taur 2 )attah were entitled ta have the same stamped on paying the established duty. 

2. "‘iTicliuIes .’* — See S. 2 (General), Note 2. 

3. “Vellum.” — Vellum is a fine kind of parchment made of calf’s skin. 

4. “Parchment.” — Parchment is the skin of a sheep or goat prepared for 
writing on. 

5. “ Instrument.*’ — See Notes on S. 2 (14). 

6. “May be written.” — Expressions referring to “writing” shall be construed 
as including references to printing, lithography, photography and other modes of 
reijresenting or reproducing words in a visible form. See S. 3 (58) of the General 
Clauses Act, 1897. 


• Policy of insurance.” *( 19 ) “policy Of insurance” includes— 


(a) any instrument by which one person, in consideration of a premium> 

engages to indemnify another against loss, damage or liability arising 
from an unknown or contingent event ; 

(b) a life-policy and any policy insuring any person against accident or sickness, 

and any other personal insurance ; » [* *] 

a[* * * * * *2 

a. Sub-clause (c) and the word “and” prefixed thereto v.'ore repealed by S. 2 of the 
Indian Stamp (Amendment) Act, 1900 (V of 1900). The repealed sub-clause (c) 
was as follows ; 

“(c) any ^vriting evidencing the renewal of. for the purpose of keeping in force, a 
policy of fire insurance in respect of whicli, and of the previous renewal whereof (if 
any), there has not already been paid the stamp duty which would have been chargeable 
if the policy had originally been granted for a longer term tlmn si.x months.” 


Synopsis 


1. Legislative changes. 

2. “Policy of insurance.” 

3. “Life-policy. ’’“Clause (b). 

4. “Accident insurance.” 

5. “Marine insurance.” 


6. Cattle insurance. 

7. Insurance against liability under Em- 
ployer’s Liability Act. See Note 4. 

8. Insurance and indemnity — Distinction. 

9. Policy of insurance and promissory note 
— Distinction. 


1. Legislative changes. — In the Acts of 1860 and 1862 there was no definition 
of “policy of insurance.” Policies of insurance were, however, liable to stamp duty 
•under those Acts.^ 


•[1879— S. 3 (15) paras. 1 and 2 ; 1869— S. 3 (23). Cf. (1870) 33 & 34 Viet.. C. 97— S. 

117 (1) ; (1891) 54 & 55 Viet., C. 39- Ss, 91. 93.] 


Sf*ction 2 (19 ) — Note 1 

1. See Arts. 43 and 44 of Act XXXVI of 1860, and Arts. 55 and 56 of Act X of 1862. 
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A definition of 'policy of insurance” was first introduced in Act XVIII of 1809.2 
This contained only one clause which corresponded in its terms to cl. (a) of this 
sub-section. A “policy on life” was expressly excluded from the definition. There 
was no provision for levying stamp duty on a life-policy under this Act. 

Subsequently the definition was extended by Act I of 1879 so as to include i 
life-pohcy.3 It was further extended by Act I of 1888 by a<^ding a clause regardimr 
the renewal of a policy of fire insurance. Two more paragraphs were added to tliis 
definition by S. 1 of Act VI of 1894, and it was made to include a policy of sea- 
insurance. 

Finally the definition was amended by the present Act so as to make it cover 
policies of every description including policies insuring against accident or sickness ^ 
The definition as to sea-policy was separated as sub-section (20). 

Sub-clause (c) of this definition relating to renewal of fire insurance was 
repealed by S. 2 of the Indian Stamp (Amendment) Act, 190G (V of 190(5). 

2. “Policy of insurance.”— A “poUcy of insurance” has been defined in this 
sub-section as “including” certain instruments. But this sub-section does not 
state what is a “policy of insurance.” 

A policy of insurance may be defined as the formal document embodyin*^ a 
contract of insurance.^ ® 

This sub-section has been made wide enougli to include all kinds of insurance 
In this respect, it resembles the definition given in S. 91 of the English Stamp Act 
of 1891^ which defines a policy of insurance as including every whereby any 

contract of insurance is made or agreed to be made or is evidenced. ° ^ 

The sub-section contains two clauses in which it specifies the documents which 
are stated to be ■'included” in the expression "policy of insurance.” 

Clause (a) deals with insurance against the loss, damage or liability which the 
assured may sustain from an unknown or contingent event. Clause (b) deals with 
the policies of life insurance and insurance against risks to the person, such as acci- 
dents, sickness, etc. Both clauses together are wide enough to cover all kinds of 
policies of insurance. 

Clause (a) defines the nature of the right and obligation created by the instru- 
ments covered by the clause. But cl. (b) does not define what is meant by a life- 
policy or a policy of insurance against accident, sickness, etc. The definition given 
in cl. (a) sums up the essential elements of a contract of insurance in the class of 
cases contemplated by the clause, namely, insurance against loss, damage etc. 
arising from unknown or contingent events. ^ ^ 

Thus, Smith in his book on 3Iercaniile Law defines “Insurance” as ; 

“A contract by which a person. Company, or Society, in consideration of a 

gross sum or of a periodial payment, undertakes to pay a larger sum on the 

happening of a particular event. The consideration is termed the premium or 

2 
8 
4 


1 


. Soo S. 3 (23) of Act XVIII of 1869. 

. See S. 3 (15) of Act I of 1879. 

. So© StatoiDont of ObjoctB and Reasons, 
p. 63. 

S 2 (19)— Note 2 

. (’44) 31 AIR 1944 Sind 98 (102) : ILR 

(1943) Kar 491 : 213 Ind Cas 151, Ahmed 
iS’W. V. Qrindlay Co. (1925) 1925 App 


Cas 639 (642) : 94 LJKB 712:133 LT 
151, Foraikringaaktiedelskabet National {of 
Copen Hagen) v. Attorney-Qeneral. (Per 
Viecoimt Cave, L.C. — “Apart from the 
special rules relating to marine insurance, 
there ia no magic in the word ‘policj'.’ In 
substance the expression seCrns to cov’cr a 
contract of insurance.”) 
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premiums, the party entering into the undertaking the assurer or insurer ; the 
party for whose benefit it is entered into the assured or insured ; the happening 
of the event the risk ; and the instrument containing the contract the policy.” 

Similarly, Channell, J. in Prudential Insurance Co. v. Inland Revenue Commis- 
sioners'^ observed as follows : 

"Where you insure a ship or a house you cannot insure that the ship shall 
not be lost or the house burnt, but what you do insure is that a sum of money 
shall be paid upon the happening of a certain event. That I think is the first 
recjuirement in a contract of insurance. It must be a contract whereby for 
some consideration, usually but not necessarily for periodical payments called 
premiums, you secure to yourself some benefit, usually but not necessarily, the 
payment of a sum of money, upon the happening of some event. Then the 
next thing that is necessary is that the ev'ent should be one which involves 
some amount of uncertainty The remaining essential is that., the in- 

surance must be against something. The insurance is to provide for the pay- 
ment of a sum of money to meet a loss or detriment which will or may be suff- 
ered upon the happening of the event. 

A contract of insurance, then, must be a contract for the payment of a 
sum of money, or for some corresponding benefit such as the rebuilding of a 
house or the repairing of a ship, to become due on the liappening of an event, 
which event must have some amount of uncertainty about it, and must be of a 
character more or less adverse to the interest of the person effecting the insur- 
ance.” 

The assured is required to have an insurable interest in the thing insured, be- 
cause otherwise he would not be interested in the preservation of tlie thing insured. 
It is this factor that distinguishes a contract of insurance from a wagering^ contract.^ 

• 

^ 3. “Life-policy” — Clause (b), — As said already in Note 2, the expression 

Tife-pohcy is not defined in this Act. It is conceived it means the same as a ‘‘policy 
of life insurance. In S. 98 of the English Stamp Act, 1891, a “policy of life insur- 
ance is defined as meaning “a policy of insurance upon any life or lives or upon any 
event or contingency relating to or dexiending upon any life or lives except a xiolicy 
of insurance against accident.”^ 

In Halsbury’s Laws of Englwnd “fife insurance” is defined as a contract by which 
the insui-er agrees upon the death of the person whose life is insured (commonly 
called the fife insured) to pay a given sum in consideration of the payment by or on 

behalf of the assured, during the continuance of his life, of certain sums called pre- 
miums. ^ 

Channell, J. in Prudential Irisuratice Company v. Inland Revenue Commissiemers^ 
described a contract of life insurance to be one by which persons entitle their execu- 
tors to receive a sum of money for distribution among their family in the event of 
their death. 


2. (1904) 2 K B 658 (663, 664) : 73 L J K B 
734:01 LT 520:53 \V R (Eng) 108. 

3. (1904) 2 KB 658 (603) : 73 L J K B 734 : 
91 ET 620:63 W R (Eng) 108, Prudential 
Insurance Co. v. Inland Revenue Commission 
ners. (A contract which would otherwise be 
a more wager may become an insurance by 
reason of the assured having an interest in 
the subject-matter.) 


S 2 (19) — Note 3 

1. 54 and 55 Vic. Ch. 39, Section 98. 

2. See Halsbury’s Laws oj England, Vol. 17, 
para. 1085, page 543. 

3. (1904) 2 KB 658 (665): 73 LJKB 734 : 
91 LT 520 : 53 WR (Eng) 108. 
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Endowment policy. 

In case of life policies it is sometimes provided that the sum assured shall be 
payable either upon the assured reaching a certain age or upon death, whichever 
first happens. In some cases a larger sum is made payable in the former event. But 
this difference is immaterial and in either case it is a policy of life insurance. Be- 
cause, the contract depends on the life of the assured or on an event which depends 
on the life of the assured. 

Thus, where by an instrument it was contracted that, in consideration of the 
payment by a person of a weekly premium, a sum certain was to be paid to him on 
his attaining the age of 65, or, in the event of his dying under that age, a smaller 
sum was to be paid to his executors, it was held that the contract in question, taken 
as a whole, was clearly a contract of life insurance within the meaning of the Stamp 
Act.** In that case Channell, J. was strongly of opinion that even if the endowment 
portion of the policy had stood alone and if the contract had purported to be nothing 
more than a provision against old age, it would have still been a policy of life 
insurance. 

Examples of life-policies. 

The certificate of membership of a Provident Society purporting to insure the 
life of the member, making the sum assured payable to a third person named therein 
on the death of the member has been held to be a policy of life insurance chargeable 
under Art. 47 (d) of Sch. I.® 

An Entrance Certificate granted under the rules of a certain “Uncovenanted 
Service Family Pension Fund’* was held to be a life-policy within S. 3 (15) of the 
Stamp Act of 1879. The reason given was that by the contract which was evidenced 
by the document, the person to whom the certificate was issued in consideration of a 
money payment, secured an income after his death for a time to another person 
subject to certain contingencies.® 

4. “Accident insurance.*’ — Under cl. (b), a policy of insurance against “acci- 
dent” is included witliin the definition of a ** policy of insurance” for the purposes 
of this Act. The Act does not define what is meant by insurance against 
accident. 

“Policy of insurance against accident,” as defined in S. 98 of the English Stamp 
Act, 1891, means 

“a policy of insurance for any payment agreed to be made upon the death 
of any person only from accident or violence or otherwise tlian from a natural 
cause, or as compensation for personal injury and includes any notice or ad- 
vertisement in a newspaper or other publication which purports to insure tlie 
payment of money upon the death of or injury to the holder or bearer of the 
newspaper or publication containing the notice only from accident or violence 
or otherwise than from a natural cause. 


Where an insurance company by a policy granted to employers of labour agreed 
to pay, for and on behalf of the employers, such sums as they should become Uable 
to pay under the Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), the Workmen’s 
Compensation Act, 1897 (60 & 61 Viet. c. 37), or by the common law, in respect of 


4.*(1904) 2 KB 6r)8 (064, 065) : 73 LJKB 

745:91 L T 620:63 \VR (Eng) 108, Pru- 
dential Insurance Co. v. Inland Revenue 
Commissioner a. 

6. (1901) 25 Bom 370 (377) : 3 Bom LR 43, 


In re the Himat Provident Society Dimited 
6. (’92) 19 Cal 499 (503) (DB), Reference 

under Stamp Act, 1879, S. 46. 

S 2 (19)— Note 4 

1. 54 and 55 Vic. Ch. 39, Soc. 98. 


2 SA. II. 
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^ any workman in their employ, it was held that the instrument 
WM m truth and substa,nce a contract of mdemnity and not “a policy of insurance 
agamst accident withm the meaning of S. 98 of the English Stamp Act, 1891. 

^ case the payment was not a payment agreed to be made upon the 
sma? in^inrv ^ than from a natural cause, or as compensation for per- 

for r agreed to be made as indemnity against claims 

assured was answerable. 2 Such a policy wUl be 

HabUitt a7q?L sub-section, which expressly includes insurance against any 

liability arising from an unkno^vn or contingent event. ^ 

in S \ policy of sea-insurance is expressly defined 

n S. 2 (20), cl. (a) of this sub-section is wide enough to cover marine insurance. 

6. Cattle insurance. — A policy on the lives of cattle was held to be a policy of 

aTcYttl^ w7re*^‘“ Stamp Act, 1815 (55 Geo. Ill, Ch. 1^84) 

interest ”i S P'^oper y and ^e Act applied to insurance upon “any property or 
interest. Such a policy will be covered by cl. (a) of this sub-section. 

7. Insurance against liabUity under Employers’ Liability Act.— See Note 4. 

8. Insurance and indemnity— Distinction.— The essence of a contract of in- 
ThTfpJt** to compensate for the ioss sustained by a person in a certain contingency. 

IS present m certain classes of insurance. These are the classes referred 

Tf u*?® contract is to “indemnify” against loss or damage- 
a^mS ^ amount of loss, though the amomit 

But m life-insurance and the forms of personal insurance referred to in cl (b) 

<1 fixed sum IS payable. The reason is that the loss, etc., due to death or bodily L- 

hTd^er^nmyd conSrf 

T to the d^efinition of “contract of indemnity” given in S 124 of the 

Indian Contract Act, the loss occasioned must have been caused by the of 

the promisor himself or by the conduct of any other person. Aecordina to definb 
tion therefore, no contract of insurance would be a contract of indemnity as such 
contract, d at all, indemnifies only against loss arising from any event, and imt against 

other^erson” * assured by the conduct of the insurer or by the conduct o^f any 

9. Policy of insurancG and promissory note DUtinr'ftAn a 

insurance, though it guarantees the payment of a certain sum of money Ts not^ 
piomissory note ^ its object is not to merely convey such a nrr»mi«o k r 

a contract containing several stipulations of Tcompl^x natme.^ ° 

See Notes on S. 2 (22). 


2. (1899) 1 QB 353 (359) : 68 LJQB 143 • 79 

LI 731 : 47 \VR (Eng) 396. Lancashire 
Itxsurance Co. v. Inlatid Revenue Commis- 
sioners. 


S 2 (19)— Note 6 

1. (1849) 4 Ex 65 (76) : 18 LJ Ex 395 : 13 

LT (OS) 385 : 154 ER 1127, Attorney General 
V. Cleobury. 


4 o -CT t 1.® “(19) — Note 8 

1. bee Halsbury’s Laws of England, Vol. 15.. 

para, 870, page 445. (The contract of 
marine msurance and of fire insurance is a 
contract of intlemnity, but the contract of 
iiie insurance and of re-insurance is not.) 
^ , S 2 (19)— Notes 

1. (1888) 57 LJQB 630 (631) : 21 QBI> 

352 : 36 WR (Eng) 833, Mortgage Insurance 
Corporation v. Inland Revenue Commissioners. 
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*(20) “policy of sea-insurance’* or “sea policy” 


(a) means any insurance made upon any ship or vessel (whether for marine 

or inland navigation), or upon the machinery, tackle or furniture of any 
(ship or vessel, or upon any goods, merchandise or property of any) 
description whatever on board of any ship or vessel, or upon the freight 

of, or any other interest which may be lawfully insured in, or relating to 
any ship or vessel ; and 

(b) includes any insurance of goods, merchandise or property for any transit 

which includes, not only a sea risk within the meaning of clause (a) 
but also any other risk incidental to the transit insured from the com- 
mencement of the transit to the ultimate destination covered by the 
insurance : j ‘-uo 


, any person, in consideration of any sum of money paid or to be paid for 

additional freight or otherwise, agrees to take upon himself any risk attending goods 

merchandise or property of any description whatever while on board of any shin or 

vessel, or enpges to indemnify the owner of any such goods, merchandise or property 

from any risk, loss or damage, such agreement or engagement shall be deemed to be a. 
contract for sea-insurance : u wo a. 

Synopsis 


1. Legislative changes. 

2. “Policy of sea-insurance, “ “sea-policy“ 

and “contract for sea-insurance.” 


3. “Ship.” 

4. “Vessel.” 


Ui 


“nni;V. Legislative changes.-The Acts of 1860 and \SG2 contained no definiiwyi 

policy of insurance or policy of sea-insurance.” But separate provisions were 
made for duty in respect of such policies. ^ ^ iovimoiis were 


The Act of 1869 contained a definition of policy of insurance. This was in 
general terms and was wide enough to include a policy of sca-insurauce A life- 
policy was expressly excluded from the definition. 


payable, there was no separate provision in regard to sea- 
insuiance. Ihere was a general provision relating to all policies of insurance. 

fir>.t ^ ^ defined a policy of insurance did not at 

first contain any specific mention of policies of sea-insurance. But the definition of 

uZfrlZf «ea- 

insurance. Ihe duty payable was separately provided for in respect of a policy of 


Then, two paragraphs were added by Act VI of 1894 whereby it was expressly 
provided that a “policy of insurance” included a policy of sea-insurance. The above 
paragraphs also defined the expressions “policy of sea-insurance” and “contract for 
sea-insurance. The definition was on the same lines as in the sub-section 


In the Act of 1899, the express provision that a“policy of insurance” shall in- 
clude a policy of sea- insurance has been omitted. But in other respects, the two 
paragraphs introduced by Act VI of 1894 have been retained. They have, however 

— ^ — > 

*[1879— S. 3 (15) paras. 3 and 4 as added by Act VI of 1894, Cf. (1891) 54 & 55 Viet C 

39— S. 92.] ’ * 


Soction 2 (20) — Note 1 
1. See Articlee 43 and 44 of Act XXXVI 


of 1860, and Articles 65 and 50 of Act X of 
18 G 2 * . 
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been given a separate number instead of being kept as part of the definition of 
^‘policy of insurance/* The words mthin brackets, “whether for marine or inland 
navigation’* in cl. (a) are new. 

The definition of “policy of insurance’* has undergone some change in this Act. 
!But it is wide enough to include a policy of sea-insurance. The definition contained 
in the sub-section is only a more specific description of such a policy. 

2. “Policy of sea-insurance,” “sea-policy” and “contract for sea-insurance.” 

Scope of sub-section. 

This sub-section contains a definition of these three expressions. 

Clauses (a) and (b) state the meaning of the expressions “policy of sea- insurance** 
and “sea-policy.” The two expressions are treated as synonymous. 

The last paragraph of the sub-section explains what is meant by a “contract for 
sea- insurance.” 

Clauses (a) and (b) state that the expressions “policy of sea-insurance’’ and 
*‘sea-policy” refer to insurance of certain kinds. It is obvious that the two clauses 
contemplate that the insurance referred to by them is embodied in a policy of insur- 
ance though they do not expressly say this. In other words, the two clauses mean 
that a policy of sea-insurance or a sea-policy must be understood as a policy con- 
taining an insurance of the type mentioned in the clauses. 

The last paragraph does not refer to any 'policy' of insmance. It only refers to 
a. contract for sea-insurance. If such a contract is expressed in a policy there would 
be a policy of sea-insurance or sea-policy. It will, therefore, be seen that a contract 
for sea-insurance is not indentical with a policy of sea-insurance.^ Thus, according 
to the definition, there can be an oral contract for sea-insurance. But a policy of 
•sea-insurance necessarily means an instrumcTit in writing. 

Policy of sea-insttrance or sea-Policy. 

This means a policy of insurance as defined in sub-sec. (19) (a) of this section and 
containing a contract of insurance of any of the kinds specified in els. (a) and (b) of 
this sub-section. Clause (a) refers to the insurance of ships or vessels as well as to 
insurance of goods carried by them. Clause (b) gives an extended meaning to “sea- 
insurance” in regard to goods and property carried so as to cover not only the risk 
while on board the ship or vessel but throughout the transit &om its commencement 
to the ultimate destination covered by the insurance. 

The definition expressly includes insurance not only for marine but also for 
inland navigation. In this respect “sea-insurance” as defined here is wider than 
“marine insurance” as defined imder S. 1 of the English Marine Insurance Act, 1906. 
.(See below). 

Contract for sea-insuranoe. 

This is defined, as already said, in the last paragraph of this sub-section. This 
definition refers only to the insmance of goods and property conveyed and does not 
include the insurance of ships and vessels. But a contract for the insmance of ships 
and vessels also will be a contract for sea-insurance. The definition does not suggest 
-the contrary though it does not expressly include such a contract. 

S 2 (20) — Note 2 

1. (’03) 30 Cal 565 (575) (DB), Reference under the Stamp Act, 1899. 
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The paragraph falls into two divisions. The first refers to an agreement to take 
upon oneself the risk attending on the goods shipped while the second refers to an 
engagement to indemnify the owner of the property against risk, loss or damage. 
The first part refers obviously to the risk undertaken by the shipowner himself while 
the second part is general.* 

A contract of marine insurance is defined in S. 1 of the English Marine Insurance 
Act, 1906, (6 Edw. VII, c. 41), as “a contract whereby the insurer undertakes to 
indemnify the assured, in manner and to the extent thereby agreed, against marine 
losses, that is to say, the losses incident to marine adventure.”* It will be seen that 
this definition is wider than the definition of a contract for sea-insurance contained 
in the last paragraph of this sub-section in that it is not confined to insurance of goods 
and property carried but is wdde enough to include the insurance of the ships and ves- 
sels themselves. The definition in the English Act is wide enough to include all the 
kinds of insurance referred to in cl. (a) except that cl. (a) applies not only to marme 
but also to inland navigation whereas the English definition referred to above 
applies only to marine adventure. 

Contract lor sea-insurance and policy of sea-insurance or sea-policy — Distinction Tests. 

It has already been pointed out above that the expressions policy of sea-insurance 
(or sea-policy) and contract for sea-insurance are not co-extensive in their meanings 
although a policy of sea-insurance necessarily impUes a contract of sea-insurance. 

Under S. 7, a contract for sea-insurance (except in cases covered by S. 506 of the 
Merchant Shipping Act, 1894), is not vaUd unless it is expressed in a “sea-policy.” 
Under the English law also a contract of sea-insurance not expressed in a sea-pohcy 
is not valid. 


Section 7 mentions some essential requisites for the validity of a sea-policy. 
But the section does not state *what is a policy of sea-insurance any more than this 
sub-section. Hence, the word ‘poficy’ must be taken in the sense of the definition 
given in sub-s. (19) (a) — viz., as covering any instrument containing matter of the 
nature therein described. In other words, there is no particular form which the ins- 
trument must fulfil before it can be considered a policy of sea-insurance.* Thus, an 


2. See (’03) 30 Cul 565 (575) (D B), Rejereiux 
under tfie Stamp Act, 1899. (Note. — Tho 
shipowner’s contract may be contained in 
the bill of lading — In such a case it need not 
bo stamped as a policy of insurance — See 
S. 7 and Merchant Shipping, Act. 1894, S. 
506.) 

3. See Halsbury’s Laws oj England, Vol. 17, 
para. 671, pages 335, 336. 

4. (’25) 12 AIK 1925 PC 83 (84) : 52 Cal 

408:52 Ind App 126: 86 l.C. 645 (PC). 

SurajmuU Nagorernull v. Triton Insurance 
Co. (Tho enactment of S. 7 is prohibitory — 
It is not confined to affording a party a pro- 
tection, of which ho may avail himself or 
not os ho pleases — It is not framed solely 
for tho protection of tho revenue and to bo 
enforced solely at tho instance of the rovonue 
onicia(B, nor is the proliibition limited to 
cases for which a penalty is exigible — The 
expression of an agreement for sea insurance, 
othorwiso than in a policy, is a thing for- 
bidden in tho public interest, and tho statutory 
insistence on a policy is no mere collateral 


requirement or proscription of the proper 
way of making such an agrooinoiit.) 

5. (’44) 31 AIK 1944 Sind 98 (102, 103): 
ILK (1943) Kar 491:213 l.C. 151, Ahtn^ 
Sluih V. Orindlay. (’95) 19 Bom 130 (132, 
133) : 1894 Bom PJ 11 (PB), In re Marine 
Insurance Certificate. 

(’23) 10 AIK 1923 Bom 142 (144) : 67 Ind 
Cas 965 (DB), Tricarnbji Damhji do Co. v. 

Verji Kanji. ^ 

(1871) 6 QB 674 (685) : 41 LJQB 33 : 2u 
LT 490, Jonides v. Pacific Insurance Co. 
(Affirmed in (1872) 7 Q B 517.) 

6. (’44) 31 AIR 1944 Sind 98 (1^2. 103) : 

ILK (1943) Kar 491:213 l.C. 151. Ahnu^ 
Shah V. Orindlay. (Where a “Cortifacato 
of Insurance” contains tho entire con roc 
of insurance including terms covering war 
risks and risks from strikes, riots and ci\i 
coxninotionsy anil tho torrns clearly rna o 

out a contract of sea insurance containing 
all that is necessary in a val id contract o 
sea insurance, tho certificate must bo hold 
to bo a marine and war insurance policy- 
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the entire contract of 

of Insurance. ”*3 uisurance although it may be described as a“Certificate 

But there must be an instrumont A»^ i 

At the ti An oral contract will not be sufficient.’ 

necessarily be a jL)o/4ro/reaTn,surMce‘'ffi"ev'^^c 

must be a self-contained document the dominnnf t to be such a policy it 

ment of indemnity of the kind desoHhpr* ‘ of which is to express an agree- 

whereby, the ebip^ping co^Tn/for o/ 

risks attending goods while on bLrd of a shiro^vt J' "P°" 
although It contains a contract of sea-insurance^ T poncy of sea-insurance 

purpose of a bill of lading is to express Tcomr^^f r reason ,s that the dominant 
contract of insurance. ^ • P ss a contract of conveyance by water and not a 

invalid for nor'belng exprelsed^ffi*^ a'^rio/iht contractor insurance is not 

covered by S. 006 of tL.M'^rXntShipp^iSLfl^^^^^^^^^^ 

regarded in ^pracH^’ as" WndTng‘'‘^contracts”'* engagements to issue a policy, although 
merely in the nature of ‘f -^ 0 ":^^ "o7 ^ 

availablfas result ^h'™" !LurLCrn°b 

of S. 7, this dLs no^t applvl^oTcre^^TsctS^^^ 

all the ter^’Si'a^contractVf'^e/\nTu^^^^ was held that a document which contained 
contemplated the issue of a fopmal sea-insurance although it 

document of msur^ nce later on and was in form a 

as a martne '’““‘“y 

. “ «• i. f. contract^) P°>‘cy uiuior 

‘TMFBl^r '=*0 (>32. 133): 1894 Bon. PJ 

(A do^um<"nr CerlificaU. 

in«.nnZ,?i a >" 6.0 slip or 

montions^X “Lm^^or 

■ sum lor which the assuror 

declares the name of the ship, the voyage 

• provides for losses 

^mg paid on its production in conformity 
certain conditions in the possession of 

+ h« which expressly guarantees 

xno payment of losses and claims settled 
under it and which, on the face of it, does 
not contemplate the noc-essity of any other 
document of a more formal character being 
passed to the assured, is an instrument wliich 
requires to bo stainpcd as a policy under 
. 15, S. 3 of the Stamp Act, (1 of 1879). 

1925* PC 83 (84) : 52 Cal 
408 : o- Ind App 126 ; 86 Ind Cas 545 (PC). 

V. Triton Insurance 

^ quotation of premium accepted 

orally — No policy.) ^ 

(DB), ife/ere«« 
under the Stamp Act, 1899. 

Bom 130(132) : 1894 Bom, P J n 

(fU), In re uVarine Insurance Co. 


‘ i? T '744 ‘i,? w n : 67 L J Q B 777 : 78 
rJ ^*■‘ = *6 WR (Eng) 661, Uo,n<, Marino 

affi^od^) ^mieh. (1898) 1 QB 829 

LJKB 236:103 
BaOoIto' <^^f^fors%kruuj3 Aktieaelskabet v. 

^LT^49®0 (685): 41 LJQB 33:25 

*(18661 ^16 ^ 1 ^? o'. Insurance Co. 

i!t 8(^0 (319): 2 HL 296 : 16 

(Per Wiies! j')^ ^^*^**«"*» 

S‘cl^'L“t colIatorS“pur^o^s, 

AflS^rngTl^/lTG ®‘®- 

^ara England, Vol 17, 

in nractipn^^^ (^'b® insurance slip is 

standWof^K^*'^ according to the under 

the com 1 ♦ in marine insurance, 

contract fixing the 

neither ® ‘nsurance and the premium, and 

othr.f can without the assent of the 

withrt from tho terms agreed on 

without a breach of faith.) 

^67 T (143, 144)* 

67 Ind Cas 965 (DB). 
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covering letter. The decision proceeds on the ground that the question is one of 
substance and not of form. In In re Marine Insurance Certificate^^ also a document 
which provided for its being exchanged for a stamped policy was held to be a policy 
of sea-insurance. 

See also S. 7, Notes 2 and 6. 

3. “Ship.'*’ — This has been defined as follows in S. 3 (51) of the General Clauses 
Act, 1897: “ ‘Ship’ shall include every description of vessel used in navigation not 
exclusively propelled by oars.” Thus a “ship” is included in a “vessel.” But a 
“vessel” need not be a “ship.” 

4. “Vessel.** — -This was defined in S. 3 (20) of the Act of 1879 as follows : “ ‘Ves- 
sel’ means anything made for the com eyance by water of human beings or property.** 
This definition has now been omitted. The word has been defined in the General 
Clauses Act, 1897, S. 3 (56) as follows : “ ‘Vessel’ shall include any ship or boat or 
any other description of vessel used in navigation.” 


tk 


*(21) “power-of-attorney** includes any instrument (not chargeable with a fee 
T. . „ under the law relating to court-fees for the time being in force) 

Power-of-attorey. - - - . ... 


person executing it 


empowering a specified person to act for and in the name of the 


1. Legislative chaages. 

2. Power-of-attorney. 

3. Non-liability to court-fee. 


Synopsis. 

4. Vakalatnama or mukhtearnama.— See 
Note 3. 

5. Power-of-attorney and proxy. 


ft 

1. Legislative changes. — ^There was no corresponding definition of the term 
^‘power'of attorney,” in the Acts of 1860 and 1862. Section 3 (24) of the Act of 1869 
defined the expression as including every instrument (except a proxy) empower- 
ing a person to act in the stead of the person executing it. The de&iition as given in 

S. 3 (16) of the Act of 1879 provided that a “ * power-of-attorney’ means any instru- 
ment (not chargeable with a fee under the law relating to court-fees for the time being 
in force) empowering a specified person to act in the stead of the person executing it.” 

This definition was amended in this Act in two ways ; 

(a) The word “means” was replaced by the word “includes.” 

(b) The words “in the stead of” towards the end of the definition were replaced 

by “for and in the name of.” 

As to the effect of the amendment see Note 2. 

2. Power-of-attorney. — The term “power-of-attorney” has been defined in 
Stroud’s Judicial Dictionary as an authority whereby one is set in turne, stead or 
place of another to act for him.^ Wharton's Law Lexicon the expression is defined 
as follows : 


“A writing usually, but not always necessarily, under seal authorising 
another person, who is called the attorney of the person appointing him, to do 
any lawful act in the stead of another, as to give seisin of lands, receive debts or 
sue a third person.” 


*[1879— S. 3 (16) ; 1869— S. 3 (24).] 

11. (’95) 19 Bom 130 (132): 1894 Bom PJ 11 (FB). 

Section 2 (21) — Note 2 

1. See (’37) 24 AIR 1937 Nag 05 (06) : ILR (1937) Nag 494 : 169 Ind Caa 117, Baindeo 
Tilokcftand v. Lalu Nat?u». 
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“in. the stead of” another seems to be the essence of these 

the s eTof T W T r “‘I nlso used the words “in 

the stead of. These words have now been changed into “for and in the name of.” 

The words “m the stead of” mean “as a substitute for.” So the ordinarv 

to ciaLe s ^i^ definition in 

fol sucTa newer t include a power to act forandinthenameofanother- 

anotber ” ^ ^ ^ substitute for or “in the stead of 

finition “includes” in this clause does not mean that the object of the de- 

Thmicrh n enlarge the ordmary meaning of the expression “power-of-attorney ” 

^Zfon thTmeLln^ T “includes” in a definition clause is intended 

Stamp Act. 

follows® “Poter i” S. 3 (16) of the Stamp Act of 1879 read as 

the llw' rcKtrj Z instrument (not chargeable with a fee under 

the law relating to court fees for the time being in force) empowerine a sneci- 

of the Act o°f T869 r^a*" U ^“P dc&iition L S. 3 (24) 

fveent a nro^ ' ‘“'t°>-noy includes every instrument 

except a proxy empowering a person to act in the stead of tlie person eiecutintr it 

It will be seen that the material change in the defiiiitior\ in iKo t roc^» *■ a t- ^ * 1 * 
.MiOon „1 ,h= word. .. „ ,h. .po.lflll roio^ tSj ^VowS.VJo 

».d, in order 0 . .h.T.kVrdS.oXK t°;S’^''ZZtS,o^y 

agent.” “ contracts creating the relationship of principal and 


princS”and\SrUlVnVt'Z^tol7T^^^^^^^^^ 

To-r-TLllT Prinoipa"" A 

i"cD Vg rs « s° sTrnSrT' I” S.I y,orgk'.. 

7b 'r„£rT:i;s;‘^ ”"•* '■'■ “• “'>• *-> ^ 
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Walker v. Coltman, J., observed as follows : “Where one is authorised 

in writing, on behalf of another, and in his name, to do an act, that is an appoint- 
ment of an attorney within the meaning of the Stamp Act.“ 


Illustrations. 


(1) A writes a letter to his brother, B, authorising him to sell their joint 

property. The letter is sufficient authority to B to sell A's interest in 
the property. But the letter is not a power-of •attorney.'^ 

(2) A wrote a letter to B requesting him to send him a certain sum of money 

as a loan with C; the bearer of the letter and directing B to take C's 
acknowledgment for the money. It was held that though the letter 
conferred on C an autliority to receive the money it was not a power- 
of-attornay as it did not authorise C to sign the receipt in A’s name.^ 

(3) In V. a letter of authority was in the following terms : “I 

authorise you to endorse my name to three bills of exchange now in 
your possession and which endorsements I undeitake shall be binding 
upon me ; and I undertake to pay you the amount of the several bills as 
they respectively become due, should they not be duly honoured when 
mature." It was held that the letter was chargeable with stamp duty as 
a power-of-attorney and not as an agreement. The additional clauses 
regarding the payment of the bills, etc., did no more than state what the 
executant was otherwise bound to do under the law and there was also 
no provision as to consideration. It will be noted in the above case that 
the letter expressly empowers the agent to endorse the writer's name on 
the bills of exchange. 

See also the undermentioned case.^* 


The following cases decided with reference to the previous Acts illustrate what 
was considered to be a pow'er-of-attorney under those Acts : 


1. An instrument authorising a person to receive on behalf of another such 
sums of money as would become due in the course of execution of a contract of 
work is chargeable with stamp duty as a power-of-attorney and not as an assignment.® 

2. A authorised Bby an instrument to recover, by suit or otherwise a certain 
sum of money from C. The instrument also directed that B should, after deducting 
therefrom the amount of money due to himself and also the expenses incurred in 
making the recovery, hand over the surplus amount to A. It was held that the 
instrument operated as a power-of-attomey and not as an assignment.® 


la. (1846) 135 ER 1178 (1181); 69 RR 625; 
15 L J C P 174 : 7 L T (OS) 86. {Queen v. 
Kelk, (1840) 113 ER 924; 12 Ad & El 559, 
roliod on.) 

2. (’26) 13 AIR 1926 Lah 229 (229) ; 92 

Ind Cas 990, Kala Kixan v. Naihu Khan. 

8. (’01) 3 Bom LR 697 (698) (SB), Tribho- 

wan V. PaTulurang. (Note. — It may bo 
doubted whether tho direction to B to take 
O'b acknowledgment for tho money is autho- 
rity to O to givo such acknowledgment.) 

4. (1846) 135 ER 1178 (1180, 1181): 15 

L J C P 174 : 69 R R 625 ; 7 L T (OS) 86. 
[Queen v. Kelk, (1840) 113 ER 924: 12 Ad 
& El 559, roliod on.) 

4a. (’45) 32 AIR 1945 Lah 69 (75) ILR (1946) 
Lah 185 (SB), Miran Baksh v. Emperor. 


(Document described aa powor-of-attomey 
executed by Government contractor in 
favour of bank — Bank agreeing to finance 
contracts — Exe'cutant vesting bank with 
power to collect his dues and to repay itself — 
Document held was a power-of-attomcy, a 
mortgage deed and an agreement and re- 
quired to be stamped as such under S. 6.) 

6. (’79) 3 Bom 49 (51) (DB), Bhagvandaa 

Kishordas v. Abdul Husein Mahorned AH. 
(Stamp chargeable under Sch. II Art. 32 
of tho Act of 1869.) 

6. (’70) 7 Bora HCR (AC) 10 (17) (DB), 

Pestanji Mancharji v. Joseph Matcfiett. 
(Instrument is properly stamped under Art. 
43 of Sch. A of Act of 1862.) 
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3. Several persons jointly’ interested in a certain sum of money executed a 
document whereby a person was authorised to receive payment of the money from 

an ofecer ho had been dkected to refund the money. It was Iield that the document 
should be stam^Dcd as a power-of-attorne\’.^ 


4. A document executed by a number of mirasidars of a village, authorising 
the person in whose favour it was executed to recover for tiiem Swakmtrams and other 
continual income appertaining to their rights and distribute among them their res- 
peclive sliares of the profits was held to be a power-of -attorney.® 


A power-of-attorney may bo executed jointly by a number of persons.® Simi- 

y> po\\ er-of -attorney may be executed in favour of one person or in favour of 

two or more persons.^® 


A power-oi-attorney in regard to a single transaction is known as a special 
power-of-attorney. A power-of attorney authorising the agent to act generally or 
in more than one transaction is known as a general power-of-attorney. The stamp 
duty payable is different in each case. (See Art. 48.) 

A power-of-attorney will not cease to be one merely because it authorises the 
agent to remunerate himself from the moneys he is asked to collect. 

The following forms are usually adopted for powers-of-attorney. The use of the 
words 111 my name and on my behalf” may be noted. 

General power-of-attorney. 

Know all men by these presents that I, AB do hereby appoint EF 

*,■. “y attorney “in my name and on my behalf” to do all or any of the 

tlungs hereinafter mentioned, that is to say 


Special power-of-attorney_(for a Court case). 

Know all men that I, AB being a defendant in a civil suit No* 

• * ; ponding in the Court of do appoint EF 

attorney in my name and on my behalf to do all or any of the following acts or 
things in connection with the said suit ; that is to say 

3. Non-liability to court-fee. — This clause expressly excludes a document 
chargeable with court-fee from the defimtiou of a power-of-attorney for the purposes 
of this Act. Hence, vakalatnamas and mukhtearnamas which are liable to court-fee 
under Sch.II, Art. 10 of the Court-fees Act will not be powers-of-attorney for the 
purpose of the Stamp Act.^ But for this exclusion, they will be “ powers-of-attor- 

7. (’86) 9 Mad 358 (359) (FB), Reference 

under Stamp Act, S. 46. (As tho document 
authorised the person to do a single act it 
should bo stamped under Sch. I Art. 50 (b) 
of Act of 1879.) 

3, ( 92) 15 Mad 386 (389) (FB), Reference 

under^ Stamp Act, S. 46. (The document 
in this case exprt'ssly referred to tho signing 
ef documents, ploa<lings, etc., and was en- 
titled a “general power-of-attorney” — Tho 
Sub-Begistrar had impounded the document 
as being liable to stamp duty as an instru- 
laent of trust — Tho High Court held it was 
a power-of-attorney.) 

«. (’86) 9 Mad 358 (359) (FB), Reference 

under Stamp Act, S. 46. 

<’92) 15 Mad 386 (389) (FB). Reference under 
Stamp Act, S. 46. 


10. See Art. 48. 

11. (’16) 3 AIR 1916 Mad 601 ( 603 ) : 38 
Mad 134 : 18 Ind Cas 135 (DB), VeiJcatra- 
nuxna Aiyar v. Narasinga Raw. (A power- 
of-attomey executed in favour of a person 
authorising him to present applications for 
execution of decree, to realise amounts due 
to tho docroe-holder, to compromise the claim 
and to do all other acts relating to the exe- 
cution of tho decree is a general and not 
special power-of-attorney.) 

12. (’70) 7 Bom HCR (AC) 10 (17) (DB). 
Pestanji JMancharji v. Joseph ^atcJvett. 

S2 (21)— Note 3 

1. (’12) 15 Ind Cos 122 (123) (FB) (Lah), 

Qanpat v. Prem Singh. 

(’ll) 33 All 487 (489): 9 Ind Cas 617 (FB). 
Permanand v. Sat Pershad. 
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ney and so will be liable both to stamp duty under this Act and also to court-fee 
under the Court-fees Act. With a view to save such documeuls from this double 
liiibility thcj have been excluded from the deftiiitioii of ^^po\vor*of •attorney^' under 
tlxis Act.^ But, except for the purpose of the liability to stamp duty a vakalatnama 
IS a pmver-of-attorney,andis effective for any purposes for which a ‘‘power-of-attor- 
ney" is required under the law.i*> 

A power-of-attornoy must bo stamped under this Act if it is not chargeable witlx 
court-fee.^’hus, a vakalatama to conduct a case in a Presidency Small Cause Court 
not being chargeable with court -fee by virtue of Ss. 3 and b of the Court-fees Act, 
will come under this clause and is chargeable under Sell. 1, Art. 48 (b) of this Act.^ 
Similarly, it is conceived that a power-of-attornoy to institute or defend a suit exe- 
cuted by an officer, warrant officer, non-commissioned officer or private of Her 
Majesty's army not in civil employmert which is exempt from court-fee under S. 10 
H) of the Court fties Act would be chergeable with stamp duty under this Act. 

There is a dilTerence of opinion as to whether a mukhtoarnama or vakalatnama 
executed in favour of a person who is not a certificated mukhtear or pleader should be 
stamped under this Act or the Court-fees Act. According to a Full Bench decision 
of the Allahabad High Court^ the documents referred to in Sch. II, Art. 10 of the 
Court-fees Act are restricted to documents given to and presented by duly certifi- 
cated mukhtears or pleaders under the Legal Practitioners Act and theiefore a 
mukhtearnama in favour of a person who is not a certificated mukhtear falls 
within the definition under this clause and is chargeable with a stamp duty under 
this Act. A contrary view has, however, been taken in the undermentioned Full 
Bench decision of the Punjab Chief Court. ^ 

A vakalatnama containing a stipu lation that the jileader is not bound to 
appear and act if his fees are not paid in advance has been held to be chargeable 
under Sen. II, Art. 10 of the Court-fees Act. Such vakalatnama need not be 
stamped in addition as an agreement under this Act.® 

In the undermentioned case® a vakalatnama authorised a certain pleader to 
apply tor copies of certain papers from the Collector’s record. It was held that the 
making of the application tor copies must be regarded as conducting a “case” and 
theretore the vakalatnama was leviable with duty under Sch. II, Art. 10 of the Court- 
tee Act and not under this Act. 


^ who has been authorised under a vakalatnama, stamped under the 

Court-fees Act, to conduct a case including a power to receive money or document 


< 33) Mad S M p. 136. (Citing, 15 P 3337, 9th 
Docombor 1885.) 

(’33) Mnd S M p. 136 (136). (Citing, B P 
3235, 25th Novoiubor 1885.) 

la. (’37) 24 AIR 1937 Nag 65 (66) : ILR 
(1937) Nag 494:169 Ind Coa 117, Humdeo 
Tilokchand v. Lalu Natha. 

16 (’37) 24 AIR 1937 Nag 65 (66) : ILR 
(1937) Nag 494:169 Ind Caa 117, Ramdeo 
Tilokchand v. Lalu Natha. 

ISee also (’34) 21 AIR 1934 Bom 299 (302, 
303) : 58 Bom 597 : 151 Ind Coa 709 (DB), 
Hormusji K. Bhal>ha v. Nana Appa. (An 
advocate acting for hie client under a vaka- 
lutnain^i doc*8 all hia work in the name of his 
client.)] 

2. (’34) 21 AIR 1934 Bom 299 (302, 303): 

68 Bom 597: 151 Ind Coa 709 (DB), Hor- 
mueji K, Bhabha v. Nana Appa. 


Also see Art. 48 Note 3. 

3. ('ll) 33 All 487 (489) : 9 Ind Caa 617 
(FB), Permanand v. Bat Persad. 

4. (’12) 15 Ind Cns 122 (124) (FB) (Lah)» 
Qanpat v. Prem Singh. (Dissenting 33 All 
487 : 9 I. C. 617 (FB). 

5. (’36) 23 AIR 1936 Cal 814 (815) : ILR 
(1937) 1 Cal 461 : 167 Ind Ctia 202 (DB), 
Radha Oobimla Sen v. Rum Brahma Mondal. 

Also see Art. 5, Note 3. 

6. (’80) 9 Mad 146 (148) (FB), Reference 
under Stamp Act, S. 46. (A ‘‘ca.so” as con- 
templated by Art. 10, Sch. II of tho Court- 
foes Act need not necessarily mean suit or 
judicial prociHiding but would include any 
petition to a court or ollicer.) 

Also aeo S. 3 Note 9. 
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for his client in the course of a case or as a consequence of a decree or order of a Court 
in such case can receive them without a separate power-of-attorney stamped imder 
this Act.’ 

Under Sch. II, Art. 10 of the Court-fees Act, the authority must be to condtict 
a case. Otherwise, there will be no liability to pay court-fees. Thus, a document 
executed by certain raiyats, authorising a person to receive certain sums which had 
been ordered to be refunded to the raiyats was held not liable to court-fees but liable 
to stamp duty as a power-of-attorney. 

A sunnud which authorises a gomastha to collect rents generally and sue for 
them, is a power -oj -attorney to be stamped as such. Payment of court-fee as on a 
mukhlearnama is not enough.® 

4. Vakalatnama or mukhtearnama. — See Note 3. 

5. Power-of-attorney and proxy. — There is no definition of the term “proxy’* 
in this Act. According to the dictionary meaning it means a writing authorising a 
person to vote on behalf of another, A proxy is therefore a particular kind of power- 
of-attorney. This is also apparent from the fact that the Legislature has specifi- 
cally excluded a proxy from being chargeable as power-of-attomey under Art. 48 
of the Act. Article 52 of this Act provides for the duty payable on such instrument. 

In R. V. Kelk^ certain proprietors signed a note in writing thereby authorising 
certain persons to act for them in the nomination and appointment of a commissioner. 
The instrument contained no direction to vote for any particular person. It was 
held that the instrument required a stamp as a letter of attorney. 


Promisssory note.” 


♦(22) “Promissory note” means a promissory note as 
defined by the Negotiable Instruments Act, 1881 ; 
it also includes a note promising the payment of any sum of money out of any 
particular fund which may or may not be available, or upon any condition or con- 
tingency which may or may not be performed or happen : 


Synopsis 


1. Previous Acts. 

2. English law. 

3. Essentials of a promissory note. 

4. Undertaking to pay. 

6. Express promise to pay. Soo Note 4. 

6. Acknowledgment of liability not sufficient. 

See Note 4. 

7. Unconditional undertaking. 

8. Promise to pay at convenience. 

9. Promise to pay out of a particular fund. 

10. Distinction between promissory note and 

other instruments in which there is a 
promise to pay money. 


*[1869— S. 3 (25), Cf. (1870) 33 & 34 Viet. c. 


7. (’78) 3 Cal 767 (768) (SB), Anonymous. 

[5e€ however (’33) Mad S M p. 139 (139). 
(Citing, B. P. 1365-R. Mis. 12th November 
1914 — Vakalatnama to claim refund of fine 
stamped under Art. 10 (a), Sch. II of the 
Court-fees Act, when produced as authority 
for payment, requires general stamp under 
Art. 48 (c) of this Act as a “power-of-attor- 
ney.”)] 


11. Intention to make promissory cote. 

See Note 10. 

12. Test of negotiability. See Note 10. 

13. Agreement and promissory note. 

14. Debentures, marketable security, etc. 

15. Indemnity note. 

16. Collateral agreement for postponement 

of payment. See Note 10. 

17. Demand promissory notes. 

18. Bank note. 

19. Currency notes. 

20. Request for loan. 

21. Deposit of title deeds as collateral securfiy- 


97— S. 49 ; (1891) 54 &55 Viet. c. 39— S. 33.] 


8. (’86) 9 Mad 358 (359) (FB), Reference 
under Stump Act, S. 46. 

9. (’68) 1 Bong L R (FB) 55 (58) : 10 Suth 
W R 39 (FB), Raghu Nandan Thakur v. 
Ram Charan Kapali. (Stamp under Art- 
43, Sch. A of the Stamp Act (X of 1862). 

S 2 (21) — Notk 5 

1. (1840) 113 E R 924 (927) : 9 L J Q B 362- 
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22. Memoranda of sale and purchase. See 
Note 10, 

23. Entry In creditor’s booh. See Notes 4 
and 28. 

24. Insurance policy. See Note 10. 

25. Receipts. See Note 10. 

26. Certain sum of money. 

27. Stipulation for payment of interest. 

28. Specification of payee. 

29. Promissory note in favour of community. 

See Note 28 

1. Previous Acts. 

1. The Act of 1879 did not contain any definition of a promissory note. 

d, 

2. The Act of 1869 (S. 3 (26)) contained a definition to the effect that a promis- 
sory note “includes every instrument whereby the maker engages absolutely to pay 
a. specified sum of money to another at a time therein limited or on demand or at 
sight.” 

Thus, the Act of 1869 also stressed the unconditional or absolute nature of the 
promise to pay money. There was no exception to this rule. The exceptions have 
been imported by the present Act. (See second paragraph of this sub-section.) 
They are based upon the English Stamp Acts of 1870 and 1891. 

2. English law. — The corresponding section in the English Stamp Act of 1891 
is S. 33 which was a reproduction of S. 49 of the Stamp Act of 1870. The second 
paragraph of the sub-section corresponds to the second sub-section of the above 
sections. 

But in the first sub-section, the English Stamp Act does not adopt the definition 
in the Bills of Exchange Act of 1882, (45 & 46 Viet. c. 61), S. 83, as this clause adopts 
the definition in the Negotiable Instruments Act. The definition in the English 
•Stamp Act is very much wider than that in the Bills of Exchange Act. It includes 
^*any document or writing (except a bank note) containing a promise to pay any sum 
■of money.” Section 83 of the English Bills of Exchange Act is in similar terms to 
<8. 4 of the Negotiable Instruments Act. 

3. Essentials of a promissory note. — This sub-section adopts the definition 
•of a promissory note contained in S. 4 of the Negotiable Instruments Act.^ The 
second paragraph of the sub-section widens, for the purpose of this Act, this defini- 
tion so as to include certain instruments which would not be promissory notes under 
the Negotiable Instruments Act.^ These refer to instruments containing a promise 
to pay money out of a particular fund or on a certain contingency. But except 
for this, the essentials of a promissory note are the same for the purpose of both 
the Acts. 

The definition in S. 4 of the Negotiable Instruments Act is as follows : 

“A promissory note is an instrument in writing (not being a bank note or a 
currency note) containing an unconditional undertaking, signed by the maker. 

Section 2 (22) — Note 3 defect of the English Stamp Act in ignoring 

the definition in the Bills of Exchange Act, 
1. (’36) 23 AIR 1936 PC 171 (173) : 17 Lah 1882, and enacting a definition of its own.) 

657 : 63 Ind App 279 : 162 Ind Cos 454 (PC), (’47) 34 AIR 1947 Nag 145 (149) : ILR (1946) 

Md. Akbar Khan v. Attar Singh. (The Nag 796 :226 Ind Caa 668 (DB), Pachkodi 
Indian Stomp Act does not suffer from the Qulab v. Krishnaji. 


30. Attested promissory note. See Notes on 
Section 2 (5). 

31. Promissory note and bill ot exchange. 
See Notes, on S 2 (2). 

32. Bond and promissory note. See Notes on 
Section 2 (5). 

33. Stamp duty payable. See Sch. 1, Art. 49. 

34. Promissory note not duly stamped — 
Effect. See S. 35 and Notes thereon. 

35. Suit on original cause ot action. See 
S. 35 and Notes there*, n. 
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3 


sum of money only to, or to the order of, a certain person 
or to the bearer of the instrument.” ^ 

Thus, the essential elements in a promisssory note are : 

1. It must contain an agreement for the payment of money. (See Note 10.)- 

The agreement must amount to an undertaking or promise. (See Note 4.) 

provisions of the second paragraph of this sub-section, the 
undertakmg must be unconditional. (See Note 7.) 

payment of money and money only. (See- 

The sum paj'able must be certain. (See Note 26.) 

The instrument must be signed by the maker of the instrument. 

The money must be payable to or to the order of a certain person or to the 
bearer of the instrument. (See Note 28.) ^ 

and ^ bank-note or currency note. (See Notes 18 


5 

G 


8 


4, Undertaking to pay. 

Introductory. 

Act wWch^s^adonted^b V ^ promissory note in S. 4 of the Negotiable Instruments 
is an instrnmpnt^ryinJ'yj;« ■ ^ ^^se,the central point in a promissory note is that it 

pamwaSi oTthis^I^srnHn ‘o pay money to another.' The second 

the Negotiable Tnstnime r " a has the effect of widening the dehnition given in 
a^eet'o? the LfinffLn do- not Ject this 

Express promise to pay. 

meaJ\hlt"an “containing an undertaking to pay” 

In some decision-f^it nec^sary to constitute a promissory note- 

is necessary ^ Thus in o ^ave been considered that an express promise to pay 
thir^e oueJnn ^^^^^ V. Bava Moideen Sahib,^ it was observed 

thf words used an^ t^ r r *n®*f"“ont is a promissory note should be judged by 
undertaldneto ^ instrument must contain in words an unconditional 

the i^trumint ^ “ono.^ and it is not enough that the substantial effect of 

when^he PHw p “ake the executant liable to pay a sum of money. But 

the_question in Moham- 


S2 (22) — Note 4 

!• (’33) 20 AIR 1933 Mad 306 (307) : 142 

Ind Caa 121 (DB), Venkataratnam v. But- 
chayya. 

[See (’82) 9 Cal 127 (129) (DB), Brojo Qobind 
Shaha V. Qoluek Chunder Shaha. (An 
account in a hathchiUay showing advances 
of money made to, and part payment 
made by the defendant, the whole amount 
being in tho handwriting of and signed by 
the defendant, is admissible in evidence 
without being stamped as it does not amount 
to a promissory note.)] 


(’98) 22 Bom 986 (988) (DB), Qovitid 
OoTpol V. Balwantrao Hari. (Document 
headed Khata or account, mentioning receipt 
of money and rate of interest and stating 
™®tie an agrromont for five months” 
® promissory note.) 

(13) 36 Mad 370 (372) : 12 Ind Caa 542 (DB), 
K.aruihappa Rmcthan v. Bava yioideen Sahib- 

T^3) 36 Mad 370 (372) : 12 Ind Cas 642 
'^®)* (Held that the documont in thi^ 
case fulfilled this requirerDent.) 

4* (*36) 23 AIR 1936 PC 171 (174): 17 Lab 

6o7 : 63 Ind App 279 : 162 Ind Cas 464 (PC). 
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“It is indeed doubtful^ whether a document can properly be styled a promis- 
sory note which does not contain an undertaking to pay, not merely an under- 
taking which has to be inferred from the words used.” 

Their Lordships preferred to decide the question in the case before them on the 
broad ground that a document of the type which they had to consider was not and 
could not be intended to be regarded as a negotiable instrument. 

But the observations of their Lordships indicate their strong inclination in 
favour of the view that except in the case of documents in the pa^rticular form of 
words used in illustration (b) of S. 4 of the Negotiable Instruments Act, an express 
promise to pay would be necessary for a promissory note. This illustration has been 
considered in this Note under the sub-heading “acknowledgment of liabilitv 
coupled with words importing promise to pay,” below. 

In the case noted below,® the Sind Judicial Commissioner’s Court held that an 
entry in the plaintiff’s account, mentioning a certain sum followed by the words 

“agreed to be paid with interest ” was not an acknowledgment of an existin^r 

hability but a promise to pay. It is doubtful whether this decision would be correct 
now after Mohammad Akbar Khan's case. 

But the promise to pay may be expressed in any words. So long as the words 
used themselves express the promise, it is immaterial what form is used.^ 

But, as wUl be seen in Note 10 a promise to pay, even though express and free 
from any element of uncertainty will not be sufficient to create a promissory note 
unless it is the dominant, primary feature of the instrument.® ^ * 


6. Tho italics are ours — Authors. 

6. (’IG) 3 AIR 19IG Sind G6 (68) : 9 Sind 
Ij R 150 : 32 Ind Cas 582 (L)R), Ramsing v. 
Parumal. (Pratt J. C. hold, that the words 
amounted to a promise to pay. Boyd A.J.C. 
considered that they wore urubij^ious and 
capable of meaning an agr«M.nn(mt then bcjing 
entercid into or one already concluded and 
only being noted down, and hence suiTound- 
ing circumstances might bo considered in 
interpreting tho document. These showed 
it to be a promise not already made but 
being made at that time.) 

7. (’14) 1 AIR 1914 Mad 657 (658) : 38 Mud 

660 : 21 Ind Cas 864 (DB), Muthu Sastrigal 
V. Visvanatha Pandara. (“Varthamanam 
. . , .1 shall in two weeks’ time on returning 
this sum of Rs with interest at 

got back this letter” — Held, promissory 
note.) 

(’35). 22 AIR 1935 Mad 23 (23) : 58 Mad 261 : 
165 Ind Cas 184 (DB), Chockalingam v. 
Palaniappa (Definite promise to pay 
though in tho participal form is enough, 
(®* 8-) “ Paying the principal and in- 

terest as per above I shall take back the letter” 
— This is promissory note.) 

[iSee (1850) 137 ER 1015 (1017) : 19 LJC 
P 305: 16 LT (OS) 91, Allen v. Sea Fire 
and lAJe Aisuranee Co. (Words “credit 
in cash” hold to moan “pay.”)] 


also (’17) 4 AIR 1917 Ma<i 460 (461): 
34 Ind Cas 417 (DB), Clkokhalingam Chetty 
^ . Annamalai Chetty. (A *chit’ containing 
promise to pay Imld to bo a promissorv 
note.)] 

8.^ (’23) 71 Ind Cas 968 (969) (Pesh), Sikcnidur 
Shah V. Bluii Ramcharul Sant Rant. 
( "-According to our agix’cmont I wovdd 
request you to get tlio execution file con- 
signed to record room. As agreed, I will 

pay up tho remaining Rs. 1,400 without 

hesitation if God wills.”— if e/rf, this was 
not a proimssory note — It mortdy contained 
a proposal that the oral agreement bo acted 
on but it was not a document embodying 
that agreement.) 

(’83) 1883 All WN 127 (127) (DB), Banda 
Husain v. Yawar Husain. (Entry in cix>- 
ditor’s book:— “Out of Rs. 22-3-0 duo to 
SBH by my late elder brother AHK I have 
paid Re. 1 ; balance will be paid by instal- 
ments.” — Held, this wa.s nothing more than 
an acknowledgment of a debt.) 

(’36) 23 AIR 1936 PC 171 (174) ; 17 Lah 
657 : 63 Ind App 279 : 162 Ind Cas 454 (PC), 
Md. Akbar Khan v. Attar Singh. (Deposit 
receipt with promise to pay at certain time.) 

•(’33) 20 AIR 1933 Mad 306 (308) : 142 Imi 
Cas 121 (DB), Venkataratnarn v. Butchayya. 
(Promise to pay X* in a certain event or to 
deposit in Court in another event — This is. 
not a promise to pay.) 
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Acknowledgment of liability, 

A mert acknowledgment of liability is not sufficient to constitute a promissory 
note.® Although in Mohammad Akbar KharCs case above cited, the Privy Council 
have refrained from giving a categorical answer to the broad question whether an 
express promise to pay will always be indispensable for a promissory note, they have 
made it plain that a mere ackriowledgmeni of liability is not sufficient for the purpose. 
Said their Lordships 

“It is plain that the implied promise to pay arising from an acknowledge- 
ment of a debt will not suffice, for the third illustration^^ indicates that an 
I. O. U. is not a promissory note, though of the implied promise to pay there 
can be no doubt.” 


Thus, as pointed out by the Privy Council, illustration (c) under S. 4 of the 
Negotiable Instruments Act itself shows that mere I. O. U. notes are not promissory 
notes.^* 

The fact that an instrument w'hich merely contains an acknowledgment of a 
debt includes also a promise to pay interest will not convert it into a promissory note.^® 
Acknowledment of liability coupled with words importing promise to pay. 

Illustration (b) under S. 4 of the Negotiable Instruments Act is as follows : 
“I acknowledge myself to be indebted to B in Rs. 1,000 to be paid on demand, for 
value received.” 


The concluding note which follows the illustrations under the section says 
that the instrument in the above terms is a promissory note. 

Mohammad Akbar Khan's already referred to, the Privy Council consi- 
der^ the effect of this illustration. Their Lordships first expressed their doubt whether 
an implied promise to pay would be sufficient for a promissory note. Then, they 
pointed out that the implied promise to pay arising from the acknowledgment of a 


d.*(’98) 21 Mad 49 (50) : 7 Mad L Jour 291 
Tirupathi Qoundan v. Hamct Rtddx. 
(Debtor signed and delivered a document 
to creditor as follows : — “Account executed 

on, . . .by . . . .to amount which I 

liave this day received from you in cash is 
Rs. 700. This sum I am bound to pay you. 
Therefore adding to this sum interest at 8 
annas p. c. p. m. I am liable to pay .” — Heldt 
not a promissory note.) 

(’39) 43 Cal W N 330 (331), Lakshmi Narayan 
V. Nand Ki^hore. 

(’41) 28 AIR 1941 All 158 (161) ; I L R (1941) 
All 264 ; 195 I.C. 60 (DB), Sttshil Chander 
V. Wali Ullah. 

(’36) 23 AIR 1936 PC 171 (174) : 17 Lah 
557 : 63 Ind App 279 : 162 Ind Cas 454 (PC), 
Md. Akbar Khan v. Attar Singh. 

(1863) 143 ER 489 (489) : 14 CB (NS) 370 
(371), Cory v. Davis. (“ I. J. D. have this 
day borrowed of.J. C. £300 at£4p.c. payable 
yearly ” — HeXdy not liable to stamp as pro- 
missory note.) 

(’34) 21 AIR 1934 Mad 220 (221) : 148 Ind 
Cas 759, Vaidirujdiui Clisttiar v. Thirumalai 
JReddyar. 

IDut see (’16) 3 AIR 1916 Bom 214 (214): 

33 Ind Cas 366, Pratabchand Qulabchand 
V. Pursholamdas Alalji. (22 Bom 986 : 21 
Mad 49 dissented from.)] 


10. (’36) 23 AIR 1936 PC 171 (174): 17 
Lah 557 : 63 Ind App 279 : 162 Ind Cas 
454 (PC), Md. Akbar Kfian v. Attar Singh. 

11. The third illustration under S. 4 of the 
Negotiable Instruments Act, 1881. 

12. (1844) 153 E R 90 (90) : 13 L J Ex 358 : 
3 L T (OS) 222, Melanotte v. Teasdale. 

(’28) 15 AIR 1928 Sind 89 (89) : 107 Ind 
213, CJtetumal Btdchand v. Noorbhoy Jafferji. 
(Promissory note is “security” while I.O.U. 
is not a “security” but merely evidence of 
a debt.) 

(1795) 170 ER 407 (408): 1 Esp 426 (427), 
Fisher v. Leslie. (I. O. U. is neither pro- 
misory nor receipt.) 

13. (’39) 43 Cal W N 330 (331), Lakshmi 
Narayan v. Nand Kishore. (Promise to 
pay interest not sufficient to imply promise 
to pay principal.) 

(’98) 22 Bom 986 (987) (DB), Govind Qopal v- 
BalwarUrao Hari. 

(’31) 18 AIR 1931 All 302 (303) : 131 
Cas 135 (DB), Baton Singh v. Pirbhu Day<d. 
(Mere fact that instrument is described in 
the body as promissory note is not 

sufficient.) 

(1844) 153 ER 90 (90) : 13 LJ Ex 358 :3 
L T (OS) 222, Melanotte *v. Teasdale. 
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■debt would not be sufficient for this purpose and that this was sliown by the third 
illustration under the section. Then, referring to the s^.cond illustration (which is 
-quoted above), their Lordships proceeded as follows : 

‘The second illustration, however, seems to show that the express words ‘I 
promise* or T undertake’ are unnecessary The form of words is taken from an 
early English case, reported in Selw^’s N. P. 11th Edition, P. 401, fromScacc. 
M. I. Geo. II MSS.,“ where, according to the learned author the Court stated 
that the words *to be paid’ in the document there sued on amounted to a pro- 
mise to pay, observing that the same words in a lease would amount to a cove- 
nant to pay rent. It does not appear to form a useful general illustration except 
in the case of a document in that particular form of words.” 

Thus, it would seem that even after Mohammad Akbar Khan's case, an acknow- 
ledgment of a debt followed by the words “to be paid” etc., i.e., in the form given in 
illustration (b) under S. 4 of the Negotiable Instruments Act would be a good pro- 
missory note. But it is extremely doubtful whether documents not in the particular 
-form of words given in illustration (b) would be promissory notes in the absence of 
express words of promise. Thus, the documents in question in the cases noted bclow^* 
will not be promissory notes. The case noted bclow^c may be taken as covered by 

illustration (b). The undermentioned decisions'^ cannot be treated as good law 
now in India. 

Oasbornev. Dutton. Solwyn’s N. P. 11th "Khata" (or account) “clalocl . . . .to G from 

Edn. page 401 from Scacc. M. L. Goo II MSS. B,”— Then on dobit sklo those words" Ks. . 

145 (149, 150) have boon rocoivod; for thorn intorost at 

n^R (1946) Nag 796 ; 226 Ind Gas 568 (DB), having made an agreomont for five inontiie" 

yachkodi Qulab v, Ixrishficiji. (A clocuiuoiit Heldf not a j>romi8sory note*) 

provided as follows: "For making your (’05) 27 All 84 (86) : J All L Jour 483 (DB) 

I will como on dato Udit Vjnidhja v. Bhawani Din. ("Account 

22-11-1936 to your place and will givo (make of B. D. K., K. K. and B. K. 8-2-1901 

tho paymont.) — Held not a promissory note intorest 1 p. c. p. m. ^?aya6;e 3-5-1901 Rs 500 

but an acknowlodgmont of liabihty with a borrowed from U. U. for sugar factory ” 

—No promise to ropay—Held, this was ra-re 
( 7o) 23 buth W li 403 (404), terrier {Mrs. A) momorandum or noto drawn up botwoon tho 

V. Ham Kalpa Ghoee. (Received from Mom parties as to a transaction which liad just been 

Sanob tho sum of Go. s Rs. 40 and I give settled bt>tweon th<’m which might perhaps 

mtorost for ono month, two rupees.’’ — Not amount to acknowlodgmont but was not 

a promissory noto.) promissory noto.) 

( 88) 15 Gal 150 (161, 152) (DB), Murari [But see (’81) 3 All 581 (584) : 1881 411 W N 

Mohun Roy v. Khatter Nath Midlik. (“This 40 (FB), Kanhaya Lul v. Stowell. (Instru- 

documont, a handnote, is executed by mo mont which ran : "Duo to K, cloth mor- 

ior tho purpose of purchasing a ghor. I take c-hant Rs. 200 only to be paid next January 

from you Rs./— 7. I will pay interest on tho 1878’’ — Held, it was a promissoi’y note- 

sum at half-anna per rupee per inensom. Ca.so und(»r Act of 1869 )] 

Having received tho Rs. 7 in cash, this hand 16. (1725) 88 ER 258 (259) : 8 Mod Rop 

noto is oxocutod.” — Held, that tho document 362 (364), Morice v. Lee. ("I do acknow- 

woa not a promissory noto nor a bond but lodge mysolf indebted to A in hundred pounds 

an agreement to pay.) to bo paid on demand for value, ^ocoi^•od’’ 

( 06) 8 Bom L R 644 (646) (DB), Chandra- Held, promissory note.) 

prasad v. Varajlal. (Defendant signed a 17. (’02) 1902 Pun Re No. 14 p. 51 (52): 

khata made up after taking accounts — Irt. 1902 Pun LR No. 3 (FB), Gurditta Mai v. 

ran as follows: “Rs, 291 were found duo on Dhanna Sinyh. ("Rupees 37 which reinaia 

account of tho previous khata having been duo to bo paid, to bo paid to Gurditta. 

made up. For tho same this khata is passed. According to this receipt, thirty seven rupees. 

Iho same (i.o., tho moneys) are payable by to be paid in two or three days. To be paid 

me. I am to pay tho same whenever you by i:)hanna Singh, Bazas, 10th Poh Sambat 

may make a demand therefor.” — Held, 1954. Written by Das Mai, Wadhawa, at 

that the kluUa was not a promissory note tho dictation of Dhanna Singh, Stamp affixed 

within the N. I. Act but that it would bo a ....Signed by Dhanna Singh with his own 

promise within S. 25 (3), Contract Act.) pen ” — Held, that document was a 

{ 98) 22 Bom 986 (987) (DB), Qooind Qopal promissory noto as defined in S. 2 (22) of tho 

V. BalwarUrao Hart. (Document headed Stamp Act and not a bond.) 

2 SA 12 
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In Pratabchand Gulabchaiid v. Purshotamda^ Beaman, J., of the Bombay" 

High Court observed as follows ; 

“Ordinarily where a person acknowledges to have received a definite sum 
of money on a certain date for a certain term, there can be no reasonable doubt 
but that what he means is that on the expiration of that term he is willing to 
repay the money on demand.’* 

On this view, the learned Judge was strongly inclined to think that an implied 
promise to pay arising from such words as “I am liable to pay” is sufficient to cons- 
titute a promissory note. The above view, it is submitted, must now be definitely 
treated as not good law after Mohammad Akbar Khan's case. 

I 

As already seen, an acknowledgment of liability coupled with a promise to pay 
hvterest is not a promissory note. 

But where, coupled with an acknowledgment of liability, there is an express pro- 
mise to pay the money the instrument will be a promissory note provided that the 
dominant object of the note is to embody such promise and not the acknowledgment. 
The instruments in question in the undermentioned cases^® which were held to be 
promissory notes may be regarded as covered by this principle. 

fe 25 ^^’here an account is closed and a certain sum is found due by one party to 
another and the amount is not paid immediately, it is often the practice in this country 
for the debtor to give the creditor an instrument referring to the account and con- 
taining an undertaking to pay the sum found due with interest. Such an instru- 
ment is a promissory note. The reference to the account and the acknowledgment 
of liability contained in such an instrument does not detract from its character as a 
promissory note.®® 


(’07) 9 Bom LR 1034 (1038), R. D. Sethna v. 

Mahotned Shirazi. (“Sum of Rs is 

payable by mo and is to bo paid on demand” 
— Held, promissory note — Casbome v. Dutton, 
reported in Solwyn’s N. P. 11th Edn., p. 401, 
from Scacc. M. I. Goo. II Mss., relied on.) 

(1836) 150 E R 675 (675) : 6 L J Ex 6 , Brooks 
V. Elkitxs. (11-10-1831, I.O.U. £20 to be 
paid on the 22nd instant, \V. B.”) 

(’81) 3 All 581 584) : 1881 All \V N 49 (FB)» 
Kanhaya Lai v. Stowell. (“Agra, 14th Nov- 
ember 1877. Duo to K, cloth merchant, 
the sum of Rs. 200 only to bo paid next 
January 1878” — Held, Per Spanker, J., it 
was a promissory note.) 

18. (’16) 3 AIR 1916 Bom 214 (214): 33 
Ind Cas 366 (367). 

19. (’35) 22 AIR 1935 All 410 (411): 154 
Ind Cas 517, Lakhmi Das v. Lakho Ram. 

(’37) 24 AIR 1937 All 101 (104) : 166 Ind Cas 
919 (DB), Mt. Bibbo v. Qokaran Singh. 
(Renewed promissory note.) 

(’30) 17 AIR 1930 Mad 485 (485) : 124 Ind 
Cas 63, Rakhappan Ambalam v. Suppiah 
Amhalam. (Do.) 

(’76) 7 N W P H C R 124 (125) (DB), Makbul 
Ahmed v. Mt. Iflikharunnissa Begum. (“Be it 
known Rs. 976 are due to you by mo— I pro- 
mise to pay you this sum in two months. .. . 
At the time of payment this note is to he 
returned to me” — Held, promissory note.) 


*(’13) 36 Mad 370 (372) : 12 Ind Cas 542 (DB)» 
Karuthappa Rowthan v. Bava Moideen Sahib> 

(“Promissory note executed on in 

favour of . . . .by . . . . In the matter of the 
purchase of piece goods by me from your 
shop on this day, the sum found due by me 

as per patty (list) is Rs. 600 which 

sum I promise to you or to your order on 
demand with interest IJp.c. To this effect.” 
— HeUi, promissory note.) 

(’01) 3 Bom L R 839 (841) (FB), Mathurbhai 
Hirabhai v. Dalpat Damodar. 

(’41) 28 AIR 1941 All 158 (161):ILR (1941) 
All 264 : 195 Ind Cas 60 (DB). Sushil Chander 
V. Wali Ullah. (“We therefore acknowledge 

to promise to pay on demand Rs. with 

interest at 2 p. c. p. m.” — Held, promissory 
note.) 

(’14) 1 AIR 1914 Mad 667 (658) : 38 Mad 
660 : 21 Ind Cos 864 (DB), Muthu Sastrigal 
V. Vi^wanatha Pandara. (Varthamnam — 

“Amoimt of cash borrowed of you by mo 
is Rs. 350. I shall, in two weeks, time, re- 
turning this sum of Rs. 350/— with interest 
thereon at 1 p.c.p.ro. get back this letter.”-^ 
Held, it is clearly an Tonconditionol undertak- 
ing on the face of the document to repay 
borrowed money and so a promissory note.) 

20. (’41) 28 AIR 1941 All 168 (162):ILR 

(1941) All 264: 195 Ind Cas 60 (DB). Sushd 
Chander v. Wali Ullah. 

(’87) 1887 Bom P. J. 296 (DB). Abdul Husett* 
V. Kasam. 
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Promise in writing to pay time-barred debt. 

Under S. 25 (3) of the Contract Act, a promise in AVTiting to pay a time-barred 
debt is valid and enforceable. A mere acknowledgment of the debt will not, however, 
be sufficient for this purpose although it implies a promise. 

In this respect, there is similarity between the requirement of S. 25 (3J of the 
Contract Act and that under this sub-section. But what is sufficient for the purpose 
of S. 25 (3) of the Contract Act will not necessarily be sufficient for the purpose of a 
promissory note. In other words, an instrument may coiitain a promise to pay a 
certain sum of money within the meaning of 8. 25 (3) of the Contract Act and yet 
not amount to a promissory -note. The undermentioned case^^ contains an instance 
of the kind. In that case, it was held tliat as tliere was no intention to make a pro- 
missory note, the instrument was not a promissory note although it contained a pro- 
mise to pay within the meaning of S. 25 (3) of the Contract Act and not merely an 
acknowledgment. It was held that the instrument was an agreement liable to stamp 
duty under Art. 5. For a similar instance, see the case noted below .22 

It is clear that an instrument ynay amount to a promissory note as well as como 
under S. 25 (3) of the Contract Act. See also Art. 5, Note 10. 

5. Express promise to pay. — See Xoto 4. 

6. Acknowledgment of liability not suHlcient. — Seo Not© 4. 

7. Unconditional undertaking.— Under S. I of the Negotiable Instruments 
Act, m order to constitute a promissory note, an instrument must contain an un- 
conditional undertaking to pay money. 

But for the purjioso of this Act, this sub-section adopts an enlarged definition 
of the word promissory note. Under the second paragrapli of tliis clause, the un- 
conditional character of the undertaking to pay is not an indispensable element 
m a promissory note for the purpose of this Act.* 

The second paragraph provides that for the purpose of this Act a promissory 
note will include, (m addition to what will be embraced within the definition in the 
Negotiable Instruments Act) (1) a note promising the payment of a sum of money 
out of a specified fund which may or may not he available, and (2) a note promising the 

payment of a sum of money upon any condition or contingency which may or may 
not he performed or happen. 

The provision is new and is based on S. 49 (2) of the English Stamp Act 1870 
(33 and 34 Viet. C. 97) and S. 33 (2) of the English Stamp Act, 1891 (54 and 55* Viet. 
Ch. 39) wliich contain exactly similar provisions. 

Ihus, a promise which is not unconditional but which is dependent on the avail- 
ability of a particular fund or the fulfilment of a certain condition is sufficient for 
the purpose of a promissory note under this Act. 

But subject to the above provision, the promise in a promissory note must bo 

unconditional both for the purpose of this Act and the Negotiable Instruments 
Act. 


21. (’23) 10 AIR 1923 Cal 659 (662) : 79 
Ind Caa 77 (DB), Praaanna Kumar v. 
Panaulla. Also aoo 8. 2 (5) Not© 8 and Art. 6 
Not© 16. 

23, (’06) 8 Bom L R 644 (646) (DB), CAandra- 

prasad v. Varajlal, 


S 2 (22) — Note 7 

1. (’41) 28 AIR 1941 AU 168 (160) : ILR 

(1941) AU 264 : 195 Ind Cos 60 (DB), Sushil 
Chander v. Wali Ullah. (Promiso to pay 
on a contingency is not a promissory noto 
under N. I. Act, but is one under this Act.X 
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The case of Venkataratnam v. liuichayya’ affords an instance of a document 
■which was held to contain a conditional promise to pay but which did not come within 
the extended definition contained in this clause. In that case, the promise was to 
pay a certain sum of money to A with this condition that if the Court directed the 
amount to be deposited in Court, it should be so deposited. Reilly, J. held that 
this amounted to a promise to pay to A unless the Court directed the amount to be 
deposited in Court. According to the learned Judge, this was not a promise to pay 
upon a contingency which may or may not happen within the meaning of this 
clause. 

The reasoning of the learned Judge seems to be faulty. His argument is that 
such a promise did not amount, grammatically, to pay if something happened or 
did not happen. This, it is submitted with respect, is not correct. The word “unless" 
means according to the Concise Oxford Dictionary, “if not". Hence, a promise to 
pay unless something happens does not seem to be anything but a promise to pay if 
something does not happen. 

But, his Lordship’s view that the extended definition does not cover the case 
can be supported on another ground. The expression “upon a contingency" in the 
second paragraph of this clause seems to refer in the context, to the happening of 
the contingency and not to its not happening. A promise to pav, therefore, if a 
certain contingency does not happen does not seem to he within the contemplation 
of the provision. Reference may also be made in this connection to the case of 
Mortgage Insurance Corporation Ltd. v. Commissioners of Inland Revenve.^^ In 
that case, there was a policy of insurance which guaranteed the payment of a certain 
sum at a certain date. The policy further provided that if the assured desired to 
surrender the policy in the meanwhile, the company would pay him a surrender 
value to be determined according to the company’s tables that might be in force for 
the time being. It was held that the document was not a promissory note as it did 
not contain a promise to pay a definite sum of money within the meaning of sub-s. 
(1) of S. 49 of the English btamp Act of 18i0 — the word “contain" in the section 
meaning “consist of" and not merely “include". (See Note 10.) The instrument was 
not treated as a promise to pay money on a certain contingency (viz. the assured 
not surrendering the policy before the time fixed for payment), within sub-s. (2) 
of the section which corresponded to the second paragraph of this section. 

Thus, even the enlarged definition under this sub-section is not w'ide enough to 
include promises which are not unconditional, in every case. Unless the tertr^ of 
the second pargraph are satisfied, a conditional promise will not be sufficient for a pro- 
missory note even for the purpose of this Act. 

In Yeo v. Daxve,^ at the conclusion of the negotiations for the grant of a lease, 
one of the parties executed the following instrument in favour of the other ; “I 
promise to pay Y, on his signing the lease' of the Castle Inn, the sum of £150." The 
question was w’hether this was a promissory note under the English Stamp Act 
1870 (33 and 34, Viet. C. 97). It was held by the majority of the Court (Brett, M.R- 
and Baggallay, L. J.) that the instrument was not a promissory note. But Bowen, 
L. J. held to the contrary. The question turned on S. 49 of the Act, sub-s. (2) of 
which corresponded exactly to the second paragraph of this section The majority 
conceded that the w'ords ot the sub-section were large enough to include such a pro- 
mise as that contained in the instrument before the Court. But they held in view 
o f the facts of the case, that the document w as not irUended to be given or taken as 

(Eng) 833. 

2o.*^(1888) 21 Q B D 352 (355, 356) : 57 L J Q 53 L T 125 (126) : 33 W R (Eng) 
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a promissory note and was only a memorandum of the oral agreement which had 
been entered into previously, Bowen, L. J., held that the Act must be read gramma* 
tically and that S. 49 (2) covered the case. 

The above decision shows that the second paragraph only dispenses with the 
necessity of the promise being unconditional in certain circumstances. It does not 
dispense with the other requisites of a promissory note.®'' 

A note promising the payment of money out of a particuTar furul or upon a 
particular contingency is not a negotiable instrument although it may be a promissory 
note by virtue of the special provision contained in the second paragraph of this 
clause. 


Where the promise is unconditional, then, it is clearly a promissory note and no 
question arises as to whether the terms of the second paragraph are satisfied or not. 

A promise to pay money tlirough a certain person does not make the promise a 
conditional one.'* Similarl}^ the fixing of a time® or place® for payment does nob 
make the promise a conditional one. The statement of the consideration for the 
note does not make it conditional.’ Where a document promising to pay a certain 
sum of money is executed in consideration of the adjustment of a decree and cons- 
titutes a complete adjustment of the decree, the promise does not depend on any 
condition as to stay of execution but is absolute and is sufficient to constitute a 
promissory note.® 

As already said, the provision in the second paragraph is new. The Act of 
1879 did not contain any definition of a promissory note. The definition contained 
in S. 3 (25) of the Act of 1869 required that the engagement to pay money must be 
“absolute” and did not include a conditional ])romise in any case. 

8. Promise to pay at convenience. — A promise to pay “at the convenience” 
of the maker of the note is not an unconditional promise. It cannot, therefore, be a 
promissory note under the Negotiable Instruments Act.* 

Though conditional promises are included in the definition under this clause, it is 
conceived that on the principles discussed in Note 10, a promise to pay at convenience 
will not be a promissory note even for the purposes of this Act. 

9. Promise to pay out of a particular fund. — As seen in Note 7, a promise to 
pay a sum of money out of a particular fund which may oi* may not be available is 


8a. (1888) 21 Q B D 352 (355, 356) : 57 L J Q 

B 030 : 36 W R (Eng) 833, Mortgage Inaur^ 
arice Corporation v. Commissioners of Inlarul 
Revenue. 

Bb. (1888) 21 Q B D 352 (355, 356) : 57 L J Q 
IB 630 : 30 W R (Eng) 833, Mortgage Insur- 
atxce Corporation v. Commissioners of Inland 
Revenue. 

4 . (’20) 7 AIR 1920 Lah 374 (375) : 1919 Pun 

Re No. 148 ; 54 Ind Cos 976, Mela Ram v. 
Brij Lai. (“Moarfat BS” who was plaintiff’s 
agent.) 

6. (’74) 7 Mad H C R 361 (363) (DB), Chtnna 

Perumal Naicker v. Annammal. (“On or 
before a certain date.”) 

[6’ee however (’41) 28 AIR 1941 Nag 1 (2) : 
ILR (1942) Nag 126:192 Ind Caa 613, 
Oanpatdas v. HarivallabU. (Document 
which started with words “I on demand 
promise to pay” subsequently stated tliat 
principal sum with interest would be repaid 


in tliroo years — field that that was not 
unconditional promise to pay.)J 

6. (’02) 4 Bom L R 428 (430) (FB), Deva 
Ratna v. Fakir Adam. 

(’44) 31 AIR 1944 Bom 235 (235), 219 Ind Caa 
272 Bliogwatuias v. Chlmgardal. 

7. (’41) 28 AIR 1941 All 158 (162) : ILR (1941 
All 264 : 195 Ind Caa 60 (DB), Suahil Charuier 
V. Wall Vllah. 

8. (’82) 8 Cal 534 (536) (DB), Nasibum v. 
Preosunker Chose. (Caao under Act of 1869.) 

(’33) Mad S. M. p. 141. (Citing B. P. 75l-R.» 
Mia., 5th Juno 1909.) 

S 2 (22)— Note 8 

1. (’21) 8 AIR 1921 Bom 336 (337), NathoO’ 

bhai Dullabhai v. Himatlal Vaatachand. 

(1798) 31 E R 189 (189) : 4 Vos 372 (372), Ex 
parte Tootell. (Promissory note payable 
when the maker is in good circumstances ia 
not valid as a promissory note.) 
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Pff'P*' •• •uIBci.nt lo ooD.tllott 

is a prLis^eio nai monir® "°A® ^"1 ‘“^truments in which there 

iaSifSi-Hssilg 

Is, then, every instrument which contains a promise to nav *i. 

promissory note? No. The words of S 4 of *0 another a 

Hterally hfterpreted, are wide ^ 00 ^ to Ler eve^? 

tional promise to pay a sum of money to a certain perso^” a Lrt R t^?v° ; 

aWdStf \r“if,rd^rti‘it‘^r::1rth- t^lr ■"terSat^W^.’ird^^ 

would be ridiculous to suppose that they are p^'romislLt uotes’”tu^h ^ 

of Statutory provisions for the nurr^r^co restriction ot the literal meaning 

well-established principles relating to the constoucfion oT^alutes^* 

of I.™’ «Z'.TbZ”Ut ‘s“ ITf ''1 

f bank note) eoXZTrprrr^l^LTT a'^^^^^^^^^^^ 

language used, it is the estabUshed view iii EnLnd thaUhe defini Jn ^ n ° i 7’f 

every instrument which ivill be covered by the apparent teno^ ^if r^ 

would mclude only a limited class of such instrSSs 

correspond to the words**‘'^tatn^°'an under tak ° definition substantially 

Negotiable Instruments Act it wiipK t- fo pay in the definition in the 

above definition in the E^’lish ^ 1 said about the 

Mortgaye Insurance Corporation Limited f. cZLs^ners o/lM°ff '^^^The 
following ^passage is taken from the judgment of Lindley. /. J..‘'i^the abo"e c2? 

VVhat, then, is the meaning of the words in qnh a /i\ < j ^ 4 - 

oonU„n^, . p,o„|., p.y 


S 2 (22)— Note 10 

^o-r of England (1913) Vol. 

-7. pp. 135-136. (Rule of litoral interpreta- 
tion IS not to be followed where it would be 
rep\ingnant to the general purview. “For 
the primary meaning is not always the par- 


liamentary moaning and any construction 
which leads to absurd results should if possi- 
ble be avoided.”) Maxwell, Interpretation of 
Statutes, Fifth Edition, 1912. pages 4 and 
oZo et. seq. 

\ Q B D 362 (366. 367) ; 67 L J Q 

B 630:36 WR (Eng) 833. 



©EFKJrriONS 


[S 2 (22) N 10] 183 


every one vho has had to construe the se^ction that those words cannot receive 
a literal meaning, for, if they did, all sorts of documents as to which it would be 
absurd to suppose that they would be treated for any purpose as promissory 
notes, such as bonds, mortgages, &c., whieh contain a promise to pay, would 
have to be stamped as promissory notes. To make the section intelligible 
some rational limitation must be placed upon the words, but the difficulty is 
to know what Umitation, The section speaks of a document containing a pro- 
mise to pay a sum of money. In my o])inion that means a definite sum of money, 
not a fluctuating or unascertained sum ; and I also think that ‘containing a 
promise to pay’ must mean that that is the substance of the document, the 
whole contents ; it cannot mean containing a promise to pay forming one of a 
number of stipulations. If the instrument is not merely a promise to pay but 
contains a promise to pay in connection mth a number of other stipulations, 
then I think it is not a promissory note within the meaning of this section. Unless 
some restriction of that kind is placed upon the words of S. 49, they would include 
everj^ document containing a promise to pay.” 

The above observations are appliable in their entirety to the words containing an 
undertaking to pay” in S. 4 of the Negotiable Instruments Act. In the same case 
Bowen, L. J. observed as follows 

“Some limitation must be found for the words. In my opinion the true 
interpretation is that they are meant to include documents the contents of which 
consist substantially of a promise to pay a definite sum of money and of nothing 
else.” 

It may also be noted here that sub-s. (2) of S. 49 of the English Stamp Act of 
1870 exactly corresponded to the second paragraph of this clause and provided for 
the inclusion within the meaning of the term “promissory note” instruments promising 
to pay money out of a particular fund or on a certain contingency. It was held by the 
learned Lords in the case discussed above that this provision did not affect the meaning 
to bo attributed to the expression “promissory note” as set out above, namely, that 
it must be an instrument, “which consists of a promise to pay a definite sum of 
money and of nothing else.” 

In Mohammad Akhar Khan v. Attar Singh* the Privy Council in dealing \vith 
the definition under this sub-section adopted a similar interpretation to the one 
adopted in the English decision considered above. In deUvering the judgment of 
the Board, Lord Atkin observed as follows : 

“Their Lordships prefer to decide this point on the broad ground that such 
a document as this is not and could not be intended to be brought within a 
definition relating to documents which are to be negotiable instruments. Such 
documents must come into existence for the purpose only of recording an agree- 
ment to pay money and nothing more, though of course they may state the 
consideration, Receipts and agreements generally are not intended to be ne- 
gotiable, and serious embarrassment would be caused in commerce if the nego- 
tiable net were cast too wide. This document plainly is a receipt for money 
containing the terms on which it is to be repaid.” 

Thus, in order to determine whether an instrument is a promissory note it must 
he seen whether substantially, it only contains a promise to pay a defined sum of 

3. (1888) 21 QBD 362 (358) : 67 LJQB 4. (’ 36) 23 AIR 1936 P C 171 (174) : 17 Lah 
‘630 ; 36 W R (Eng) 833, Mortgage Iixaurance 667 : 63 Ind App 279 ; 162 Ind Cafl 464 
' Oarporation v. Oommiaeioners of Inland (PO). 

Bevenue. Also see Not© 27. 
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money and nothing more. In other words, the word “containing” in S. 4 of the Ne- 
gotiable Instruments Act really means “consisting of” and not “including”. 

An instrument which contains merely a bare promise to pay money will, therefore, 
be clearly a proimssory note in every case. It was observed by Pollock, B., in MorU 
gage Insurance Corporation v. Coinmissioners of Inland Revenue.^ 

“It would be easy .to say that every instrument was necessarily included 
which provides simply and purely for the payment of money, whether it be one 
single payment, or distributed over a period, or to be paid out of a particular 
lund, or upon any condition or contingency.” 

A statement of the consideration for the promise is not detrimental to the cha- 
racter of an instrument as a promissory note.« Such a statement does not affect iU 
essential character as the vehicle of a simple promise to pay. 

1 what is stated is only the consideration or something more and 

w le ler i is such as to affect the essential character of the instrument must be 

determined on the language of each instrument and the fac ts and circumstances of 
the case.®'^ 


The test m each case is to see what is the dominant, substantial effect of the 
mstrument For this purpose, the Court must consider two r,uestions-what is the 
mtention of the parties and what is the instrument in the common acceptation of 
men^^tbusmess or persons among whom it is commonly used.’ 


5. (1888) 20 QBD C4o (651) : 57 L .1 O B 

174 : 58 L T 7G0. 


6. (’36) 23 AIR 1936 PC 171 (174): 17 Lah 

657 : 63 Ind App 279 : 162 Ind Cas 454 (PC) 
Md. Akbar Khan v. Attar Singh. 

[See (’33) Mad S. M. p, 140, 141. (Citine. 

B. P. 1360-R., Mis., 18th June 1903 A 

letter written by A to his physician ran 
as follows : — “Whereas you have boon for 
aboiU (tlio last) five years rendc^ring (your) 
services to us as physician, etc., \vithout 
receiving any foe, a remuneration of Rs. 2,000 
will, within six months from the date of this 
letter, be given to you and this letter re- 
ceived back. Xo this effect this is writton 
and given. Further you will bo sent for 
whenever necessary.” Held, that the letter 
was liable to stamp-duty as a promissory 
note.)] ^ 

0o. (16) 3 AIR 1916 Sind 66 (68) : 9 Sind 

L R 16() : 32 Ind Cos 582 (DB), Harming v. 
Farutnai. (The question whether a docu- 
ment is chargeable as an agroemont under 
A^t. 5(c)or as a promissory note under Art. 49 
of the Stamp Act, depends on the matter 
in the writing in excess of that included in 
the definition. If this excess matter is mere 
surplusage it does not alter the character 
of the document and it is a promissory note.) 

(*37) 24 AIR 1937 All 101 (104) : 166 Ind Cos 
919 (DB), Mt. Biboo v. Qokaran Singh. (The 
main thing to consider is whether the docu- 
ment IS primarily a promissory note which is 
insufficiently stamped though incidentally 
it may amount to a receipt or acknowledir- 
ment of liability.) 


7^ (1887)^20 QBD 645 (651) : 57 LJQB 174: 
5^8 LT 769, Mortgage Insurance Corpn., v. 
Corrunrs. Inlarxd, Rev. 

(’36) 23 AIR 1936 PC 171 (174) : 17 Lah 
6o7 : 63 Ind App 279 : 162 Ind Cos 454 (P C)> 
3/a. Akbar Khan v. Attar Sinyh. (It waA 
hold that tho document before the Board was 
not a promissory note as it was not of 
kind which could bo regarded as a nogoti- 
ablo instrument — Lord Atkin said it would bo 
a Somewhat unusual visitor in tho accus- 
circles of negotiable paper.”) 

( 38) 2o AIR 1938 PC 121 (123) : 32 Sind LR 
462 : 173 Ind Cas 736 (PC), Kararn Chand v. 
Fxrrn Mian Mir Ahmad. 

(1846) 163 ER 745 (768) : 15 LJ Ex 318, Sibre& 
V. Trxpp, (Promissory note is something whicl^ 
the parties intended to be a promissory note*) 
(23) 10 AIR 1923 Cal 659 (662) : 79 Ind Ca» 

Pro^onna Knar v. PanaaUa^ 

(fj) 28 AIR 1941 All 158 (160) ; ILR (1941) 
All 264 : 195 Ind Cos 60 (DB), Sxishil Chander 
B oZi Ullah^ (Primary intention and 
real characteristic of document are to be 
considered.) 

(’33) 20 AIR 1933 Mad 306 *(309) ; 142 Ind 

Verikaiarainam v. Butchayyti^ 
(41) 28 AIR 1941 Nag 1 (2) : ILR (1942)* 
Nag^ 126 : 192 Ind Cas 513, Qanpatdas 
Honvcdlabh. (Mere use of words “I promiflO 
to pay’ does not necessarily make an instru- 
ment a promissory note. It is necessary to 
look into the terms of the document and the- 
surrounding circumstances to see whether 
it was intended to be a promissory note io 
the sense of its being intended to be used as o 
negotiable instrument.) 
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In some decisions® the opinion is expressed that it is immaterial to consider 
whether the instrument comes within the category of a negotiable instrument as 
commonly understood by businessmen. But this view must be treated as not good 
law after the decision of the Privy Council in Mohammad Akbar Khan's case above 
referred to. 

A promissory note is essentially a negotiable document. No doubt, the statute 
expressly recognises as promissory notes some instruments which are not negotiable. 
Thus, a promissory note which is expressly made payable to a certain person only is 
not negotiable. Similarly, under the second paragraph of this definition, a promise 
to pay out of a particular fund or on a particular contingency is sufficient for a pro- 
missory note although the promissory note in such cases will not be negotiable. 
But where a case does not come under any such express statutory exception, negotia- 
bility is the normal feature of a promissory note. Hence, it is quite legitimate, in a 
doubtful case, to consider whether the instrument is such as can be regarded as a 
negotiable instrument.®^ 

At the same time, it must be noted that the tests as to negotiability and inten- 
tion of parties are only for the purpose of determining whether the essential purpose 
of an instrument is to record only a promise to pay and nothing more. These tests 
have no independent value. 

Thus, where an instrument is found to contain only a promise to pay and nothing 
more, it is not further necessary to find if it was intended by the parties to be a pro- 
missory note. In such a case, it is not open to the Court to hold that the instrument 
is not a promssory note because it was not intended to be a promissory note. To do 
80 would amount to reading into the statute words which are not there.® 

In some text-boolvs^® it seems to have been assumed that in order to constitute 
a promissory note, in addition to an instrument being substantially the vehicle of a 
simple promise to pay and nothing more, it is further necessary that it must liave 
been intended by the parties to be a promissory note. For the reason already given, 
this view is not correct. 

Further, it is not correct to speak of the intention of the parties to make a 'pro- 
missory note. It is the function of the Court and not of the parties to say under what 
categorj' a document made by them will fall. The intention of the parties is only 


8. (’02) 4 Bom L R 428 (430) (FB), Deva 
Ratna v. Fakir Adam. (Promise to pay at a 
particular place held to bo promissory note.) 

(’41) 28 AIR 1941 All 158 (160) : ILR (1941) 
All 264 ; 195 Ind Cas 60 (DB), Shushil 
O'mnder v. Walt Ullah. 

(T6) 3 A I R 1916 Sind 60 (68) : 9 Sind L R 
160 : 32 Ind Cos 582 (DB), Ramaing v. Paru- 
mat. (Inatriimont may bo promiBsory note 
although it may not pass current as such 
among merchants — ^Test is not morcantilo 
usage but the terms of the statutory defini- 
tion.) 

8a. See (1907) 1 KB 246 (252), Speyer Bro- 
thers V. Inland Revenue Commissioners. 
(Ordinary sense of promissory note, although 
it does not conclude the matter, is a factor 
to bo considered.) 

9. (1885) 63 LT (NS) 125 (126) : 33 W R 
(^ng) 739, Yeo v. Daiue. (See the dissenting 


judgment of Bowen, L. J. — Case relating to 
promise to pay on a contingency— Brett 
M. R. and Baggallay L. J. hold it was not a 
promissory note — Bowen, L. J., differed.) 
[.Se« also (1900) 69 LJQB 331 (332) : 81 LT 
755, Smith v. Dean,. (Document as it is ami 
not circunistancoB which led up to it must bo 
considered.) 

(1887) 20 Q B D 645 (651) : 57 L J Q B 174 : 68 
LT 769, Mortgage Insurance Corporation v. 
Commissioners of Inland Revenue. (See ob- 
servations of Pollock B. on p. 651.) 

(’10) 8 Ind Cas 352 (352) (Mad), Paramasivan 
Pillai V. Sankaraya Chitravattiar. (Docu- 
nient containing unconditional undertaking 
to pay money is promissory note. It is not 
necessary to further show that tho executant 
intended to make a promissory note.)] 

10. See for instance : Mulla and Pratt’a 
Stamp Act. Fourth Edition (1941), page 
37 ; Bhaehyam's Negotiable Instruments Acl^ 
Seventh Edition (1939), page 35. 
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relevant for the purpose of determining what are the characteristic features of the 
document, hen the characteristic features of the document have been determined 
ith reference to the mtention of the parties the language used by them, mercantile 
an the Court and not for the parties to say uAder what category 

question, if at all, is a to the intention to 'make a document 

rdocnment'' reco^g an agreement ot pay and not as to any intention to 

a document bearing a particular denomination in law. 

“intpn^?n!d> Eughsh decisions on this question of 

o^the sa i nf cinnnTr”" 'deposited with me £ 600 

holdina P®'’ Spanish stock to be repaid on demand.” In 

noidiiig that the instrument was not a promissory note. Pollock C. B. said : 

It is difficult to lay down a rule which shall be applicable to all cases; but 

?! ’^?“® P^'ornissory note means something which the parties 

1 ®® P''°™*ssory note. Wo cannot suppose that the Legislature in- 

tended to preyent partiM from making written contracts relating to the payment 

® appears to me to bo merely an 

of the agreement of the parties in respect of a certain deposit 

consideration of which is stated in the memorandum itself and to 
DC rather an agreement than a promissory note.’* 

nroinise'fo ®®®u instrument in the above case did not contain an express 

nroiffise to OP? It !i®° matter in excess of what might bo regarded as the 

afto wbethp7;t, circuinstances, the question naturaUy fell to be decided 

nromis? ? OP *^® ®ould be treated as containing nothing but a simple 

promise to pay and the reference to the intention of the parties became necessary. 

bein trea?v !^?^® ®®^®,®f Dawe.^^ In that case, defendant and plaintiff 

?ns;I£S= " " « " ~ 

Still it' was held tiv Tl *^® ®cc°ud paragraph of this clause. 

promUsoTrnote Th«?pp’ ' Buggallay, J. that the instrument was not a 

of the cas J it must he considering the facts and circumstances 

a promSorv ?ote Tt ^ t® '^0?““®°* not intended to be given or taken as 

a promissory note. Bowen, L. J., dissented from this view. He ^id : 

ment o?f'^ 1 "’®!,®“^^*' u°.* Reread in to the Act words to the effect that a doou- 

not intPodpd \ K® P''°“u?sory note for the purposes of the Act because it was 
not intended to be a promissory note.” 

mlv\iTbVnote?;i,‘?® ®T®°’ ®®®“® ‘’® t*^® “°''® ®°'-'-e®t I* 

M R.) ?bser?^ ^ ‘^®®“*°U'" ^ord Esher, M. R. (formerly Brett, 

"yen ;■ n ^ ?® “Bowed to say that what I am reported to have said in 

no^ mfpnf "^i,® ® “°F “tending the document to be a promissory 

t? b^ ?aTpn “°^®. that the intention of the parties is an element 

to be taken mto accou nt m considering what is the nature of the document.” 

! 31 8 ' ‘ 153 E R 745 (748) : 15 L J Ex 13. (1888) 21 QBD 352 (355) : 57 LJQBliA! 

36 W R (Eng) 833, Mortgage Insurance 

Corporation v. Commissioners of Inland 


A w* 

’?Eni)?39 123 (126): 33 WR 


Revenue. 
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To suiU'^ip, therefore, in order to amount to a promissory note, an instrument 
must simplj^ contain a promise to pay and nothing else. Where an instrument con- 
tains a hare promise to pay and nothing else, it is obviously a promissory note. But 
■where it contains any additional words, it must be seen what is the dominant purpose 
of the instrument. For this purpose, it is open to the Court to consider what is the 
intention of the parties and whether the instrument ^vill normally be regarded and 
understood as a promissory note by the business community. 

How the instrument is described by the parties themselves is just one of the 
elements to be considered and nothuig more.^^ 


IlhiMrative cases. 


Instruments which are not promissory notes. 

1. An instrument which is mainly a receipt is not a promissory note though it 
may contain a promise to pay.^® 

2. An instrument headed a policy of insurance guaranteed the payment of a 
certain sum on a certain date but further provided that in case the assured should 
"wish to surrender the policy in the meanwhile, the insurance company would pay Mm 
its surrender value according to the tables that might be in force for the time being. 
It was held that the instrument was not a promissory note.^® 


3. An instrument provided for the payment of a certain sum of money to the 
promisee unless the Court directed the amount to be deposited in Court, in which 
case the amount would be deposited in Court. It was held that the instrument was 
not a promissory note.^’ 


1 4 . See (’31) 18 AIR 1931 All 302 (303) : 131 
Ind Cos 135 (DB), Ratan Singh v. Pirbhu 
Dayal. (Ackowledgmont of debt is not pro- 
missory note. More fact that instrument is 
doecribod in tho body of the note as a pro- 
missory note is immaterial.) 

(’13) 3C Mad 370 (372) : 12 Ind Cas 642 (DB). 
Karuthappa Rowthen v. Bava Moideen Sahib 
(Instrument headed promissory note — This 
fact was taken into consideration in holding 
that it was a promissory note. 

(1887) 20 Q B D 646 (651) : 67 L J Q B 174 : 68 
L T 769, Mortgage Insurance Corporation v. 
Commissioners of Inland Revenue. (Tho fact 
that tho instrument was called a ‘policy of 
insurance’ was discarded.) 

15. (’36) 23 AIR 1936 PC 171 (174) ; 17 
Lali 657 : 63 Ind App 279 : 162 Ind Cas 464 
(PC), Mt. Akbar Khan v. Attar Singh. (“This 
receipt is hereby executed by BH for Rs. 
43,900 received from.,,. This amount to bo 
payable after two years. Interest at Rs. 6-4-0 
per cent, per annum to be charged. Dated 
20.... Stamp has boon duly affixed. (Sd.) 

’’ — Held not a promissory note but 

only a receipt for money containing the terms 
on wliich it is to bo repaid.) 

(’38) 26 AIR 1938 P 0 121 (123) : 32 Sind L R 
462 ; 173 Ind Cas 736, Karam Chand v. 
Firm Mian Mir Ahmad. (“Received from 

you this day.... a cheque for Rs The 

amount would be repaid with interest there- 
on at the rate of per cent. Time ten 


months. Tho prin'^ipal amount will be paid 
with interest after ton mouths from this 
date’’ — Held documents wore clearly never 
intended to bo negotiable instriunonts and 
were not promissory notes.) 

(’13) 19 Ind Cas 436 (437) (Lah), Lehna i^ingh 
V. Ahmad Din. (Contract for supply of 
bricks — Defendant signing receipt for bricks 
sent.) 

{See also (’41) 28 AIR 1941 Nag 1 (3) :ILR 
(1942) Nag 126 : 192 Ind Cas 613, Oanpat- 
das V. Harivallabh. (’’On demand I pro- 
mise to pay Mr. H. tho sum of Rs. 960 only 
which I have taken this day as a loan in 
cash . . . .with interest . . . .the whole capital 
08 well as interest will be repaid by three 

years ’’ — Held that tho instrument 

was intended to bo a memo of an already 
concluded oral agreement and not to be a 
promissory note— A I R 1938 P C 121 : 
32 Sind LR 462 (PC), Foil.)! 

Also BOO S. 35 Note 19. 

16. (1888) 21 QBD 352 (356) : 67 LJQB 
630 : 36 W R (Eng) 833, Mortgage Insurant 
Corporation v. Cornmissioners of Inland Reve~ 

tiXlC. 

(1887) 20 QBD 646 (662) : 67 LJQB 174: 
68 L T 769, Mortgage Insurance Corporation 
V. Commissioners of Inland Revenue. 

17. (’33) 20 AIR 1933 Mad 306 (309) : 142 
Ind Cas 121 (DB), Venkataratnam v. BuU 
chayya. 
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. . . .‘:4;iSrff„rp.““r w ■■■f 

x.°Ts h°.”5 ;L‘Se'“.r ".•'.'"“m ‘:.*L r.“ 

i4”4is £'IE F*t 

prc^Z;; „4: .4. si l*”''”’' “'"S notto b. b 

difference rate of is'Ra d^pf ‘ 

fZr^rpro^tded- ‘‘for® rv^tcri'^ 

mere acknowledgments bu^ promissory ‘'nS> ti, at the documents were not 

expre^^i; ovcr^Ll th°sTLt t tf 

,bi„e ..pj, of b„ng . Ltp.Sr"'"'" ‘ ™>'. «' •"»■ 

decisions in the Indian Courts notablv th£r.I« the effect of overruling “some 

which was the decision above referred ^o HenL° nfh Chund v. Jamoona Dosa'^ 
ments which were not exnrPQQiiro r^e « Jdence, other decisions also in which instru- 

regarded as negotiable instrumentsf had to br K® 

treated as having been overruled by the pXv u P''°‘"‘®sory notes must be 

Ellis V. Ellis^^a liven in Note 13 u^ this ^o,meS^^n '^bove case. See also 

payment of hi^ duelTn'^a cerU^n^fme God°wlu 3 7 " assuring the 

vjroa wills 13 not a promissory note.^®'* 

I mu4oLtTrtf2riT\t36To 5mm'pla7eTnd f 

It was held by the Natxpui' Hish Court that it wno 7^^ payment). 

as an acknowledgmen°t of Uability with a proi^ise'^to D(fv°t^***°"^^ 

taking accounts. promise to pay the amount found due on 

Instruments which are promissory notes. 

promissorv note Th^ neid that the instrument was a 

ia„<,raiig°°s„;i:4s'i SowS™ .nie rr' t" »“ 

parties as a promissory note.“ ' “ document was regarded by the 

^cJfv sZt"^ ^•>'» Shai Bam C^nd 

(217). ^ (890). Gow 216 30. (’41) 28 AIR 1941 All 158 ( 160 ) : ILR 

m. (’23) 71 lad C« 968(969) (Posh), 
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2. An instrument ran as follows” I will come and pay the said sum to you 

at your own house in Jalalpore on ” It was held that the instrument was a 

promissory note.®^ 

3. A promissory note payable on demand ought to be stamped as such not- 
withstanding there may be a collateral agreement between the parties that the 
holder will not present it for a given time, or, if paid on demand, that the maker 

ghould be entitled to discount. 

4. A joint and several promissory note contained a clause as follows : “No time 
given to or security taken from, or composition or arrangement entered hito with, 
either party hereto shall prejudice the rights of the holder to proceed against any 
other party,” It was held that the document was a valid promissory note within 

S. 83 of the English Bills of Exchange Act of 1882.23 

For further instances, see Notes 4 and 13. 

11. Intention to make a promissory note— Seo Note 10. 

12 Test of negotiability. — Seo Noto 10. 

13, Agreement and promissory note. — As seen in Note 10 every instrument 
containing an unconditional promise to pay money to another will not necessarily 
be a promissory note. 

Where an instrument containing a promise to pay money to another does not 
amount to a promissory note, the question to what class of instruments it belongs 
for the purpose of the Stamp Act depends on the circumstances of each case. For 
instance, if the instrument is attested by a witness and is not payable to order or 
bearer, it may be a “bond”. (See Notes on S. 2 (5).) Similarly, the instrument may 
be a mere “agreement” for the purpose of this Act, 

In considering whether a document is an “agreement” or a “promissory note” 
for purposes of stamp duty, only the document and not the circumstances connected 
with the matter should be looked at.^ If the document shows upon the face of it 
all the terms of the agreement which has led up to the execution of the instrument 
it will be stampable as an “agreement”. But where it only expresses the obligation 
undertaken by one party to pay a sum of money to another it is only a promissory 
note although such obligation may be only a part of the arrangement between the 
parties. 3 


Instruments which were held to be agreements and not promissory notes. 


The following are instances of instruments which were held to be agreements 
and not promissory notes: 

A document under which the executant undertook to make certain specified 
payments towards the sum due under it and agreed that his failure to do so should 


21. (’44) 31 AIR 1944 Bom 236 (235), 219 

Ind Cas 272, Bhtujwandaa v. Chhcujanlal. 

('02) 4 Bom L R 428 (430) (FB), Deva Eatna 
V. Fakir Adam. 

22. (’70) 5 Bong LR 103 (106): 14 Suth 
W R (O C) 38 (DB), Chunder Kant Mukerji 
V. Kartik Chatter Chaile. 

23. (1903) 1 KB 531 (533) : 72 LJKB 

208:88 LT 62:51 WR (Eng) 374. Kirk- 
wood V. Carroll. (Kirkwood v. (1896) 

1 Q B D 582 Overruled ; Yatea v. Evans, 
(1892) 61 LJQB 446 approved.) 

{See also (1892) 66 L T 532 (633) : 61 L J Q B 
446, Yates v. Evans. (Joint and eoyeral 


promissory note containing clause that 
“time may bo given to either without tho 
consent of tho other and witliout projudico 
to tho right of tho holders to proceed against 
either party notwithstan<ling time given 
to another” — Held that this did not alter 
tho nature of tho instrument a promissory 
note.)] 

Also see S. 6 Note 5. 

S 2— (22)— Note 13 

1. (1900) 69 LJQB 331 (332) : 81 L T 756, 
Smith V. Dean. 

2. (1900) 69 LJQB 331 (332) ; 81 LT 
755, Smith V. Dean. 
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render him liable to forfeit any payments already made and to return a boat which 
ne nad bought from the promisee.^ 

A document which, after reciting the consideration proceeded : “I hereby 

immediate arrangements with regard 

to the balance of £550. * ° 

The above two examples faU under the principle that a document containing a 
promise to pay money as weU as other stipulations is not a promissory note.^ 

The instrument in Prasanna Kumar Pal v, Panaulla Miji^ was held not to be 
a promissory note but an agreement because it was not intended to be a promissory 


A document was in these terms : “I, R. E. do this day bargain and agree with 
W to give hmi £o for a cart for the use of my father and do hereby promise and agree 
to pay him, the said without fail in three weeks from the date hereof ” It was 
held that the document was an agreement and not a promissory note.' It was re- 
marked that ]f the document was held to be a promissory note, every written memo- 
randum for the purchase of goods where payment is stipulated to be made at a future 
date would be a promissory note. 


Instruments which were held to be promissory notes and not agreements. 

A sold to B the lease of a pubhc house. B having failed to obtain from the 
authonties an order for the transfer of the hcence to conduct the public house. A 

r ,r an agreement. Under this agreement, A was to carry on the business 

h^self till next transfer day”. For doing so, B was to pay him £25. A agreed 
that this amount might be paid to him on the day of the transfer of the hcence, provi- 
dcd B gave him a WTitten document promismg to pay the sum on that day. Accord- 
ingly, B gave A the following document : “On the day of transfer of licence I agree 
to pay the sum of £25. It was held that this was a promissory note and not an 
agreement for purposes of stamp duty.® It did not contain all the terms of the a^^ree- 
ment between the parties. The w'ords “on the day of the transfer of the licence” 

time of pajTnent and did not amount to an additional stipulation 
withm the meaning of Mortgage Insurance Company v. Inland Revenue Commissioners.^ 


See also the dissenting judgment of Bowen, L.J., in 
been considered in Note 7.^ * 


Yeo V. Dawe^^ which has 


For fuller 
Note 10. 


discussion of the principles applicable and further iUustrations, see 


14. Debentures, marketable securities, etc. 


1. la Speyer Bros. v. Inland Revenue Commissioners'^ the instruments in ques- 
tion were the treasury notes of a foreign government which were described as gold 


8. (’16) 2 AIK 1915 Low Bur 70 (71) ; 8 Low 

Bur Rul 156 : 28 Ind Gas 300, Katchi Raw 
ther V. Naina Mohained. 

4. (1909) 25 T L R 53 (54), Hodgkins v. Simp- 

son, 

6. (1909) 26 T L R 63 (54), Hodghins v. 
Simpson. 

[See c^o (1909) 25 T L R 497 (497), Balck 
, V. P\cher. {Held the iiistrumont in the case 
was a promise with conditional clauaes 
j added and hence not negotiable and not a 
promissory note.)] 


6. (23) 10 A I R 1923 Cal 659 (662) : 79 Ind 

Gas 77 (DB). Also see Art. -6 Note 7. 

® ^ 889 (890) : Gow 216 (217), 

EUts V. Ellis. 


8. (1900) 69 L J Q B 331 (332) : 81 L T 765, 

Smith V. Bean. 


9. (1888) 21 QBD 352 (355) : 57 LJQ B 
630:36 WR (Eng) 833. 

10. (1885) 63 LT (NS) 125 (126) 

(Eng) 739. ^ 


33 W R 


^ 3 2 (22)— Note 14 

1. (1907) 1 KB 246 (262) : (Affirmed in 1908- 
App Gas 92.) 
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coupon treasury notes. Attached to each instrument were coupons for tlie pay- 
ment of interest periodically. There was a period fixed for the payment of the princi- 
pal but there was a provision for payment on notice before maturity. It was held 
that though the instruments w’ere capable of falling within S. 33 of the English Stamp 
Act of 1891, they were not what a commercial person would understand by a pro- 
missory note and were not such notes for the purpose of the Stamp Act. 

2. An American Railway Company, as security fora temporary loan, issued in 
favour of the lender an instrument which stated that for value received, they promised 
to pay 12 months after date the amount named in it. It also contained a statement 
that it was one of a series and was secured by a deposit of gold bonds which (or a 
sufficient amount of their proceeds) were under an existing trust-deed to be held in 
trust for the benefit of the holder of the instrument. It was held that the document 
was not a mere promissory note ; that it contained a contract that the holder should 
be entitled to the benefit of the security mentioned in it and that it was to bo 
stamped as a marketable security.^ 

3. An instrument issued by a company incorporated under the Joint Stock 
Companies Act purported on the face of it to be a “debenture”. Coupons for pay- 
ment of interest half-yearly were attached to the instrument. Tlie document con- 
tained an engagement on the part of the company to pay the amount of the indenture 
to A B or order on a given day with interest at 5 per cent. It was held that the ins- 
trument was a debenture and not a promissory note for purposes of stamp dut^'. It 
contained a double promise to pay.^ For general principles see Notes 10 and 13. 
For meaning of marketable security see S. 2 (IfiA). For meaning of debenture, see 
imder Sch. I, Art. 27. 


15. Indemnity note. — An instrument ran as follows : — “In consideration of 
your advancing to JNl and H £250 on their joint and several promissory note 1 under- 
take to pay £250 on demand should their note not be met at maturity.” It was held 
that this was not a promissory note within the meaning of S. 33 of the English 
Stamp Act of 1891.' 

It will be noted that this is a conditional promissory note which, it may be argued, 
is covered by the second paragraph of this sub-section. But it cannot be held that the 
sum payable under the note is certain as the promisee will be entitled under the note 
only to such amount as he fails to recover from the principal debtors. This was 
pointed out in the above decision. 


16. Collateral agreement for postponement of payment. — Soo Note 10. 

17. Demand promissory notes. — A promissory note can be made payable on 
demand. A promissory note can also be made payable to bearer. But a promissory 
note made payable to the bearer on demand is illegal and void. 


Such a promissory note was prohibited by the Paper Currency Act. This Act 
has now been repealed by the Reserve Bank of India Act, II of 1934. But under 
S. 31 of that Act, a private person is prohibited from making any promissory note or 
other engagement for the payment of money payable to bearer on demand. This 
makes private persons incompetent under the law to make promissory notes payable to 


2. (1895) 2 Q B 698 (600) : 64 L J M C 241 : 

73 L T 377, Brown Shiply and Co. v. Com- 
misaionera of Inland Revenue. 
ft. (1881) 7 QBD 166 (171): 50 LJQB 
617 : 29 W R (Eng) 610 : 44 L T 378. British 
India Steam Navigation Co. v. Commra. of 


Inland Revenue. 

Also seo S. 6 Not© 7 and i^rt. 27 Note 1. 

S 2 22 — Note 15 

1. (1897) 14 T L R 146 (147), Dickinson v 
Bower. 
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bearer on demand and hence, such promissory notes made by private persons are 
invalid. 

A promissory note payable to bearer on demand is invalid although it is made 
payable in the alternative to a named person or his order or bearer.^ 


Illustratiova, 


(1) A executes a promissory note pa 3 ^able to B on demand. 

(2) A executes a promissory note jja^^able to B or order on demand, 

(.1) A executes a j^romissor^' note pa^'able to B or order or bearer on demand, 

(4) A executes a promi.ssory note pa^-able to B or bearer on demand. 

(5) A execute a promissory note payable to bearer on demand. 

(()) A executes a i)romissory note payable to bearer on a specified date. 

The promissory notes in illustrations 1, 2 and 0 are valid. The promissory 
notes in illustrations 3, 4 and 5 are invalid. 


Ihus, it is the co-existence of the two elements, namely', (i) the note being payable 
to hearer and (ii) its being payable on demand that comes within the prohibition. 

A promisory note made pa\’able "whenever dhani (the owner or lender) may 
demand pa^unent thereof is not pa^'able to bearer and does not come within the 
I^rohibition of the Paper Currency Act referred to above. 

The question whether a promissory' note is payable on demand or not is material 
m connection with the stamp duty payable on the note. Under Art. 4{), the stamp 
duty depends on whether the promissory note is payable on demand or not. A 

promissory note payable on demand ought to be stamped as such, notwthstand- 

mg that there may be a collateral agreement between the parties that the holder 
present it for a given time or that if paid on demand the maker shall be en- 
titled to a discount. Ihe reason is that in applying the Stamp-law, the stamp 

must be paid on what is stated in the instrument and cannot depend on collateral 
evidence. 


18. Bank note.- — A bank note is a bill or note for the payment of money to the 
bearer on demand, issued by a bank.^ Thus, a bank note prima facie fulfils the 
requirenaents of a promissory note as defined by S. 4 of the Negotiable Instruments 
Act, as being an imconditional promise in vTiting to pay money to another. But, 
the above definition expressly excludes a bank note and a currency note. Hence, a 
bank note and a currency note. Hence, a bank note is not a promissory' note. 


Under S. 22 of the Reserve Rank of India Act, 1934, the exclusive right of issuing 
a bank note is conferred on the Reserve Bank of India and under S. 31 of the above 
Act, any other banker person is expressly prohibited from making any promissory 


S 2 (22)— Note 17 

1. ('31) 18 AIR 1931 Cal 791 (791): 58 

Cal 1453 : 135 Ind Cas 288 (DB), H. V. Low 
and Co. Ltd. v. Sudtujnna Kumar. 

(T7) 4 air 1917 Mad 201 (202) : 40 Mad 
585 ; 36 Ind Cas 741 (DB), Chidambaram, 
Chettiar v, Ayyasami Thevan. 

(’28) 15 AIR 1929 All 371 (372) : 50 All 839 : 
115 Ind Cas 630 (SB). In the matter of S. 
25, Paper Currency Act. 


£. (’92) 16 Bom 6S9 (695) (DB), Jetha Parkhu 
V. Ramchandra Vithoba. 

3. (’70) 5 B3ng LR 103 (105) : 14 Suth WR 

(OC) 38, Chandrakant ^ookerjee v. Kartik 
Chandra Chaile. 

[But see (1867) 3 Bom HCR (OO) 9 (11, 12)» 
Eastern Pinaftcial Association {Limited) v. 
Pestatnji Cursetji •SArq/f.J 

S 2 (22)— Note 18 

1. Halsbury's L-jws of EngLaiiU (1907) Yol. 1 
p. 569. 
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note, etc., payable to bearer on demand. Hence, no bank other than the Reserve 
Bank of India can issue bank notes in India. 

As bank notes are expressly excluded from the delinition of a promissory note 
under S. 4 of the Negotiable Instruments Act, they are not liable to stamp duty a-^ 
promissory yiotes. They are not also liable to stamp duty otherwise. I’lie reason is 
that under S. 29 of the Reserve Bank of India Act, the Bank is expressly exempted 
from stamp duty under this Act in respect of bank notes issued by it. 

19. Currency notes. — A currency note is a note issued by the Government, 
intended to be legal tender and to be used as money. It is in the form of a promise 
to pay a specified amount to the bearer on demand. Thus, a currency note also 
prurui facie fulfils the requirements of a promissory note as defined by S. 4 of the 
Negotiable Instruments Act. But as currency notes and bank notes are expressly- 
excluded from the definition they are not promissory notes for the purpose of this 
Act. Even otherwise, a currency note will not be liable to stamp duty, being an 
instrument executed on behalf of the Crown and as such being exempt from stamp 
duty under Proviso (1) to S. 3 of this Act. 

Under S. 22 of the Reserve Bank of India Act the sole and exclusive right of 
issuing currency notes of the Government of India is conferred on the Reserve Bank 
of India. 

20. — Request for loan. — A letter wi'itten by A to B requesting B for a loan and 
promising to repay the money if advanced within a certain time is not a promissory^ 
note.^ 

21. Deposit of title-deeds as collateral security. — In Ramchamlra Ro\o v. Se-^ha 
Aiyangar^ the instrument was in these terms: ‘ On deposit of title-deeds, 1 promise 
to pay you or your order Rs. 100 for value received.” It was held that the document 

was a negotiable instrument and not merely a i>lcdge. The grounds of decision were 
these : 

(1) The words “or order” showed an intention that the instrument was to 

circulate from hand to hand. 

(2) The allusion to the deposit of title-deeds did not in any way make the 

payment contingent or otherwise (qualify the operation of the document 
as a negotiable instrument. 

(3) There was nothing to show that the intention was to regard the pledge as 

the primary transaction and the promissory note only as a further 
security. 

Section 83 (3) of the English Bills of Exchange Act, 1882, expressly provides 
that a note is not invaUd by reason only that it contains also a pledge of collateral 
security with authority to sell or dispose thereof. But there is no similar provision 
in the Negotiable Instruments Act. 


S2 (22)— Note 20 

l't(’89) 13 Bora 669 (670), DfiondUiat v. Atnia> 
ram. 

(’83) 1883 Pun Ro No. 195 p. 686 (589), Baiju 
V. Jowahir. 

(1900) 23 Mud 157n : 7 Mad L Jour 220 (221), 
ivaraj/a>ia^ami Mxulaliar v. Lokambal A nunal. 

(03) 27 Mud 1 (3) : 14 Mad L Jour 65 (FB), 
Bluirata IMaftarodi v. VaaiuUvan Narnbudri. 
(Overruling 16 Mad 283.) 

[.Sea also (1860) 137 ER 1036 (1039): 19 L J 
CP 321 ; 16 LT (OS) 227, HxtcUq>eth v. I'ar- 


nold. (Moro proposals — Corrospondenco ad- 
missiblo without agroeinont stamp.)] 
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1. (’93) 3 Mod L Jour 225 (226) (DB). (Fol- 
lowing Wise V. Charlton. (1836) 111 ER 

979: 4 Ad &E 786.) 

[See also (’23) 10 AIR 1923 Mad 262 (265): 
71 Ind Cas 130 (DB), Vadamalai Pillai v. 
Subramania Cheltiar. (Promissory noto 
does not couse to bo negotiable by the fact 
that titlo-doods wore deposited us collateral 
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22. Memoranda ol sale and purchase. — See Not^ 10. 

23. Entry in creditor’s book. — See Notes 4 and 28. 

24. Insurance policy. — See Note 10. 

25. Receipts — See Note 10. 

26. Certain sum of money. — The definition of a promissory note contained 
in S. 4, Negotiable Instruments Act, which is adopted by this clause for the purpose 
of this Act requires that an instrument, in order to constitute a promissory note 
must contain an undertaking to pay a “certain sum of money only” to another. 
Section o of the Negotiable Instruments Act provides, inter alia, as follows : 

The sum payable may be ‘certain within the meaning of this section and 
S. 4, although it includes future interest or is payable at an indicated rate of 
exchange, or is according to the course of exchange, and although the instrument 
provides that, on default of payment of an instalment, the balance unpaid shall 
become due.” 

Hence, as will be seen in Note 2/, a stipulation for the payment of interest is 
not inconsistent with the character of an instrument as a promissory note. 

A promise to pay a sum by a certain number of instalments is not vitiated by 
any uncertainty as to the sum payable, for the purpose of the definition of a promis- 
sory note.^ The position is not altered by the fact that the instrument provides that 
on default in the payment of one or more instalments the whole of the balance should 
become due. Hut subject to the provisions of S. 5 of the Negotiable Instruments 
Act, above referred to. the certainty as to the sum payable is a .f/ne qua non for a 
promissory note. On this principle, a promise to pay a specified sum and all other 
sums that may be due to the promisee is not a promissory note.^ Where a policy of 
msurance guarantees the payment of a certain sum on a certain date but provides 
that if the assured should desire to surrender the policy in the meanw'hile, the in surer 
company would pay him a surrender value according to the tables of the Company 
that may be m force for the time being the instrument is not a promissory note.^ 
bee also the case noted below. 

Other instances of uncertainty as to the sum payable are contained in the cases 
noted below. ^ 


5. (’47) :u AIR 1947 Nag 145 (149, 150): 

ILR (1940) Nag 790 : 220 Ind Cas 568 (DB), 
Pachkodi Ouhib v. Kri^hnaji. A (document 
was as follows : — For making your account 
of the Sarkhat I will como on date 22-ll*1930 
to your place and will give (make tho pay* 
ment ) — Held that the documont was not a 
promissory note but operated as an acknow- 
ledgment of liability %\*ith a promise to pfty 
tho amount found <lue on taking of accounts.) 

(1833) no E R 589(589) : 2 L J K B 104, Bolton 
V. Dufjdale. (Promise to pay “with interest 

^ and also the demands of the sick club 

at H in part of interest “ — It was 

uncertain what the demands would be — - 
Held, the instrument was not a promissory 
note.) 

(1883) 5 All 562 (563) : 1883 All W N 148 (DB), 
Carter v. Agra Savings Bank. (“ I, J* C. M. 
do hereby promise to pay at A to the Manager 
of A. S. Bank the sum of Rs- 10 on or belore 
15-10.'76 and a similar sum monthly every 


S2 (22)— Note 26 

1. (’35) 22 AIR 1935 All 410 (411) : 154 Ind 
Cas 517, Lakhmi Das v. Laklto Ram. 

2. J1818) 171 ER 077 (677) : 2 Stark 375 
(376), Smith v. Nightingale. 

3. (’88) 21 Q B D 352 (355, 356) : 57 L .J Q B 
630 : 36 "W R (Eng) 833, ^lortgage Insur- 
ance Corporation v. Commrs. of Inland Reve- 
nue. (Tho decision, however, proceeds on 
the groxind not ot tho uncertainty of the amount 
pronrused to be paid but on tho ground of the 
instrument not containing a simple promise 
to pay a defined sum but also further 
stipulation.) 

4. (1907) 1 KB 246 (252), Speyer Bros. v. 
Inland Revenue Commrs. (Treasury notes 
of foreign government with coupons attached 
lor payment of interest periodically — Provi- 
sion for payment on notice before maturity — 
Indefiniteness of amount so payable — Held 
not a promissory note. Affirmed in 1908 
App Cas 92.) 
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The promise must relate to the payment of money. An ii ndcrtakiii" to deliver 
grain cannot constitute a promissory note.*^ Similarly, an ajzreement^ to supply 
cotton is not a promissory note.’ 

The promise must relate to the payment of money and money onhj . Hence, a 
promise to pay a certain sum of money and deliver a certain quantity of grain is 
not a promissory note.® Similarly, a promise to pay money and also to give the pro- 
misee a life-policy and the lease of a house is not a promissory noteas it contains a 
promise to pay money and also to do some other act.^* 

27. Stipulation for payment of interest. — It has been seen in Xote 26 that 
under S. 4 of the Negotiable Instruments Act, one of the essential requisites of a 
promissory note is that the sum payable must be "certain”. Section of the Negoti- 
able Instruments Act expressly provides that the sum payable under a note or bill 
is "certain” although it includes future interest. Hence, the inclusion of a provision 
for the payment of interest does not affect the character of an instrument as a pro- 
missory note.^ 

Even prior to the Negotiable Instruments Act, lb8l, it was held in the decisions 
noted below^ that a stipulation for payment of interest was not inconsistent with 
the character of an instrument as a promissory note. 

But it has been held .that where interest is made payable at certain specified 
intervals so that the creditor can sue for the interest separately before the prin- 
cipal becomes due, the instrument will not be a proinissory note® the reason given 
being that such a clause is repugnant to the essential character of a commercial 
document negotiable by mere endorsement. In this connection, attention may be 
drawn to the decision of the Privy Council in Mohammad Akhar Khan v. Attur iSinglA 
wherein their Lordslups have remarked that "serious embarrassment would be caused 
in commerce if the negotiable net were cast too wide.” See also the undermentioned 
cases.® 

succeeding month, for full value and consi- 
deration received, dated — Held, 

not a promissory note — Impossible to say 
from its language for what period it is to 
subsist, or whether the Hs. 10 is to bo paid 
only during the life of tho present Manager or 
for tho whole life of the promisor.) 

6. (’09) 0 Boiu H C K (A C) 107 (109), Lachi- 
ram Jayasangji v. Hamji. 

(’24) 11 AIR 1924 Oudh 106 (107) : 20 Oudh 
Cas 303 : 80 Ind Cas 459, Ab/uiiraj Kuar v. 

Data Din. (Undertaking to deliver a certain 
(juantity of grain on demand.) 

Also see S. 2 (5), Notes 0 and 11. 

7. (’09) 5 Rom HCR (AC) 151, (153), 

tSarnsuddin iSultan v. Hamji Bhika. 

8. (’82) 4 Mad 290 (297) : 4 Ind Jur 507 
(Kli), MuthucfieUi v. Muthan Chctli. (Pro- 

iixiso to pay money and paddy.) 

9. (1819) 4 Ex 410 (415) : 19 LJ Ex 6: 

14 ET (OS) 158:154 ER 1272, Follett v. 

Moore. 
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(Jhander v. Wali Ullafi. 

(’87) 9 All 351 (350) : 1887 All W N 49 (SR), 
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*(’02) 4 Rom ER 912 (914) (OR), Heference 


under Stamp Act, S. 00. (Previous cases 
in support of tho propositioii cited.) 

(’01) 3 Rom EK 839 (841) (ER), Mathurbhai 
V. Dalpat. (.Acknowledgment containing 
express promise to pay pricipal and interest 
on demand is promissory note.) 

2. (’74 13 Rung ER (App) 33 (31) : 21 Suth 
\V R 446 (DB), Kundun Misser v. Mt. Chittur 
Biittec. 

(’03) 1 Mml HCR 152 (153), Hutuman Sahib 
V. Husain Sahib. (Case under Act XXXVI 
of 1800.) 

(’81) 3 All 200 (265) (ER), BanaiUhar v. Bu 
Ali Khan. 

3. (’10) 3 AIR 1916 Rom 214 (214): 33 
Ind Cas 300 (307), Pratabchatul v. Purahotam- 
tUts Mulji. 

(’23) 10 .AIR 1923 Eah 29 (30) : 68 Ind Cas 
401, Joti Praaad v. Brij Raj Sharan. 

4 . (’36) 23 AIR 1930 PC 171 (174): 17 Eah 
.">57 : 63 Ind App 279 : 102 Ind Cas 454 (PC). 
Also soo Note 10 and S. 2 (5), Note 0. 

5. (1881) 7 QBD 165 (171) : 50 LJQR 
517 : 44 L T 378 : 29 W R (Eng) 610, British 
India Steam Navigation Co. v. Commrs. of 
Inland Revenue. (Inatrumont purporting to 
be debenture, with coupons for paynteut of 
interest half-yearly held to contain a double 
promise to pay and to be a debenture and 
not promissory note.) 



196 [S 2 (22) N 27-23] 


DEFINITIONS 


But the fact that the instrument provides that interest is payable at a certain 
rate per annum with quarterly rests does not make the instrument other than a pro- 
missory note as such a fact does not make the interest capable of being sued for 
separately.® 

The fact that interest is made payable only if there should be default in paying 
the promised sum by a speeiticd date does not make the instrument other than a 
promissory note ’ 

28. Specification of payee.— Under S. 4 of the Negotiable Instruments Act, 
the instrument must contain a promise to pay money “to or to the order of a certain 
person or to the bearer of the instrument.” Therefore, unless the instrument is 
made payable to the bearer it must specify the person to whom or to whose order 
the money is to be paid. 

Under 8. 5 of the Negotiable Instruments Act, the person to whom or to whose 
order the money is to be paid may be a “certain person” within the meaning of 8. 4 
although he is misnamed or designated by description only. 

From the above provisions, it follows that an instrument that does not on its 
face indicate to whom the money is payable is not a promissory note. Thus, an 
entry in the creditor’s account book merely stating that a certain amount is due and 
will be paid and not stating to whom the money is payable will not be a promissory 
note.*^ It has been held that \N here a handnote does not mention the name of the payee 
at all no decree can be passed on such note.^ 

But where it is clear from the instrument itself who the payee is, it is not necessary 
that the name of the payee must appear in that part of the note w'hich expresses 
the promise to pay.^ 


(1907) 1 K. B 246 (252), Speyer Brothers, v. 
Inland Revenue Commrs. (Treasury iiotos 
of foreign govornmont with coupons attached 
for payment of interest periodically — Held 
not a promissory note — Aflirmodin 1908 App 
Cas 92.) 

6. (’29) 16 AIR 1929 Pat 136 (138): 7 Pat 
412: 116 Ind Cas 201 (D13), Lakshminath v. 
Benares Bank Ltd. (AIR 1916 Bom 214 
and AIR 1923 Lah 29 distinguished : “Quar- 
torly rosts moan nothing moro than that 
when ultimately interest comes to be cal- 
culated, it is to bo calculated on a certain 
basis or system and by no moans gives the 
holder or promisee the right to sue for in- 
terest apart from the demand for tho prin- 
cipal.” In tho above cases there was a 
liability to pay interest before principal had 
boon demanded or due date for such payment 
had arrived.) 

7. (’74) 13 Beng L R (App) 33 (34) : 21 
Suth W R 446 (DB), Nund^in Misaer v. 
Mt. Chiltur Buttee. (It was argued that the 
stipulation as to interest was in tho nature of 
a defeasance clause as no interest would be 
payable if tho principal was paid before the 
specified date, and so might bo treated as a 
bond-Argumont was overruled.) 

(’81) 3 All 260 (266) (FB). Barwidlkar v. Bu Alt 
Khan. 


(’33) Mad S M p. 13. (Citing, B. P. 770, 21st 
November 1887.) 

Also see S. 23 Note 7. 
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1. (’01) 3 Bom LR 699 (702) (DB), Lala 
Jethaji v. Bhaga Oopar. 

(’03) 1903 All W N 174(175), Emperor v. Kallu 
Mai. 

(’34) 21 AIR 1934 Mad 25 (26) : 146 Ind Cas 
943, Kadir Moithin Pulavar v. Pandurcttg<* 
Naidu. 

Also see S. 2 (5) Note 6. 

2. (’32) 19 AIR 1932 Pat 324 ( 325 ) : 142 
Ind Cas 163, Brijbhusan Pande v. Ramjanam 
Kuer. (The payee can fill in the blank in- 
strument before suing.) 

[iSee also (’12) 17 Ind Cas 915 (915) (Low Bur), 
M. N. P. L. Firm \’. Kirwan Oyan. (Blank 
instrument — Payee can fill in.)] 

3. (’16) 3 AIR 1916 Sind 66 (68) : 9 Sind 
L R 150 : 32 Ind Cas 582, Ramaing v. Parumal. 

(’25) 12 AIR 1925 Sind 9 (10) : 76 Ind Cas 282, 
Thakuraey Hansraj v. Kishendas Rewachand. 
(’35) 22 AIR 1935 Mad 23 (23) : 58 Mad 261 : 
155 I. C. 184 (DB), Chockalingam Chettiar v. 
Palaniappa CheUtar. (Payee must be named 
in a promissory note— But it is not laid down 
in any authority in which part of tho docu- 
ment tho payee is to be named or by what 
kind of language.) 
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Thus, an instrument in these terms will be a promissory note : 'Received from 

B. . . .Rs which I promise to pay on demand.” As money was received from 

B, he alone could be the payee. ^ 

But in some decisions,^ a contrary view havS been taken. It has been held that 
unless the words of promise themselves say to whom the payment is to be made, the 
instrument will not be a promissorj" note. It is submitted with respect that this 
view is not correct. 

The person to whom or to whose order the money is to be paid may be designated 
by description only and it is not necessary to designate him b ’ juiine.'’ Thus, a 
promissory note may be made payable to the manager of a bank.® Similarly, a pro- 
missory note may be made payable to “Hanuman Glass Works. 

But the payee must be capable of being ascertained at the date of the instrument. 
Thus, an instrument made payable to the secretary of a club for the time being’ or 
to the members of a firm for the time being® will not be a promissory note. 

An instrument provided for payment to a certain person unless the Court direct- 
ed the deposit of the amount in Court, in Avhich case, it would be deposited in Court. 
It was held that the instrument was not payable to a "certain person” and so was 
not a promissory note.^ Nor was it a case of alternative payees under S. 13 (2) of 
the Negotiable Instruments Act. 

A promise to pay through another may be sufficient for a promi.s.sory note.^** 

An instrument payable to a specified person and not expressed to be payable to 
order or bearer is not on that account prevented from being a promissory note.^^ 

It has been held that an instrument in favour of an indefinite body like the 
*‘Vysia community of M” is valid but not a promissory notc.^'^ 

29. Promissory note in favour of community. — Seo Note 28. 

30. Attested promissory note.- Sec Notes on S. 2 (5). 

31. Promissory note and bill of exchange.— See Notes on S. 2 (2). 

32. Bond and promissory note. — See Notes on S. 2 (5). 

33. Stamp duty payable. — See Sch. I, Art. 41). 

34. Promissory note not duly stamped— Effect.— .See S. 35 and Notes thereon. 

35. Suit on original cause of action. — See S. 35 and Notes thereon. 


4. ^ (1826) 107 ER 1046 (1048);3 LJ (OS) 
Iv 13 185, Qreen v. Davies. (Cluindwicic v. 
Allen, (1726) 93 E H 797 : 2 Str 706 followed.) 
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control plain moaning of section.) 

('38) 26 AIR 1938 Nag 464 (464): 177 Ind 
Cas 889, Narbada Prasad v. Mt. Sunki. 

6a. (1854) 97 RR 798 (795, 796) : 23 LJ 

Q 13 298 : 23 L T (OS) 187, Storm v. Sterling. 
(It is quite sufliciont to make a note by des- 
cription or desifjnaiio personal.) 

(’30) 17 AIR 1930 Mad 1004 (1007, 1008) : 53 
Mod 968: 128 Ind Cas 870 (DB), Venkata 
Rami Reddi v. Sri Bhopal Rao. (Payee 
described by office.) 

6. (’20) 7 AIR 1920 Pat 157 (158) : 5 Pat L 
Jour 536 : 58 Ind Cas 265 (DB), Damodar 
Das V. Bemires Bank Ltd. {Meyginson v. 
Hasper, (1834) 39 R R 784 and Holmes v. 
J agues, (1866) I, Q B 376 foil.) 

6a. (’41) 28 AIR 1941 All 158 (162) : I L R 


(1941) All 264 : 195 Ind Cas 60 (DB), Sushi 
Charuler v. Wali Ullah. 

7. (1854) 97 RR 788 (795, 796) : 23 LJQB 
298:23 LT (OS) 187, Storm v. Stirlituj. 

8. (TO) 5 Low Bur Rul 102 (107, 108) : 4 
Ind Cas 293 (FB), Yeo Etuj Pua v. C/ietly 
Firm. Also seo S. 2 (5) Note 6. 

9. (’33) 20 AIR 1933 Mad 306 (307) : 142 
I. C. 121 (DB), V enkaUiratnam v. But- 
chayya. (Payment into tho Court is not the 
same as payment to tho plaintiff tliough it 
may operate for his bonc’fit.) 

10. (’20) 7 AIR 1920 Lah 374 (375) : 1919 
Pun lie No. 148 1 54 Ind Cas 976 : Afefa 
Ram V. Brij Lai. 

11. (’29) 16 AIR 1929 Nag 274 (275) : 25 
Nag^L H 173: 118 Ind Cas 673, Banki Das 
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I. C. 95, Budfutvarurn Narsirnhulu Cftetii v. 
Subbaraya Chetty. 
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DEFINITION’S 


"Receipt." 


’'(23) “receipt” includes any note, memorandum or writing 


(a) where by any money, or any bill of exchange, cheque or promissory note 

is acknowledged to have been received, or 

(b) whereby any other moveable property is acknowledged to have been re- 

ceived in satisfaction of a debt, or 

(c) whereby any debt or demand, or any part of a debt or demand, is acknow- 

ledged to have been satisfied or discharged, or 

(d) which signifies or imports any such acknowledgment, 

and whether the same is or is not signed with the name of any person : a[* *] 

a. The \voi\l mid wa.-? ontltled b\' S. 2 and Sch. I of the Kepoaliii" anti Anif'ndins 

Act, ll)2S (X\TU of 1923). 


*[1879- S. 3 (17), Cf : (1870) 33 & 34 Viet., C. 97— S. 120 ; (1891) 54 & 55 

Viet., C. 39— S. 101.1 


Orders of the Government of India. 

Memoranda attached to Railway Kxchaiige Accounts, which are explanatory 
of entries made in those accounts, and on the strength of which credits are afforded 
to Railwa3's, are not receipts within the meaning of this clause, and need not there- 
fore be stamped. Order of the Government of India, Finance and Commerce De- 
partment, No. 3707 S. R. dated 5-7-1902, to the Comptroller and Auditor-General. 

A question having been raised as to whether the levy of stamp duty should 
depend on the gross or the net amount payable to a Government servant, it was 
decided by the Government of India that if the amount of the salary' — that is, the 
gross salary exceeds twenty rupees, a stamp duty' of one anna should be levied 
under Art. 53 of Sch. I to the Indian Stamp Act, unless the receipt is exempt under 
^e exemptions enumerated in that Article. — Order of the Government of India, 

Finance Department (Central Revenues) No. R. Dis. No. 23-Stamps /42, dated 

14- / -1942. 


Syno psis 


13. Clause (d). 

19. Adjustment of debt. See Note 18. 

20. Receipt and acknowledgment of a debt 

21. Form of receipt. 


1. Legislative changes. 

2. Analogous law. 

3. Scope of sub-section. 

4. “Acknowledgment.” 

5. Acknowledgment must be to the person 

paying. Soc Note 4. 

6. Banker’s advice. See Note 4. 

7. Certilicate of receipt. See Note 4. 

8. Advertisements. See Note 1. 

9. Receipt and authority to pay. 

10. Clause (a). 

11. “Money.” 

12. Receipt whether mus’l relate to satisfaction 

of debt. See Note 10. 

13. Receipt given in respect of club bill, etc. 

14. Money paid without consideration^ See 

Notes on Art. 53. 

15. Receipt for Counsel’s fee. See Notes on 

Art. .53. 

16. Clause (b). 

17 Clause (c). 


22. -Form of receipt —Instrument containing 

other matters. 

23. Extrinsic evidence to prove nature of 

instrument. See Note 12 on S. 3. 

24. Receipt containing several items. 

25. Entry in book. 

26. Statement of account. 

27. Sarkhat. See Note 20. 

28. Letter. 

4 

; 29. Cash memo, 
i 30. Tradesman’s bill. 

I 31. Receipt for money drawn from Court. 

32. Receipt coupled with promise to pay" 
Whether promissory note. Soe Note 10 
I on Section 2 (22). 

I 33. Stamp duty payable. See Noto^ on Art. 53. 
34. Time of stamping. See Notes on S. 17. 
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1. Legislative changes.— The term ‘’receipt” was not defined in the Acts of 
1860, 1862 and 1869. Schedule II, Art. 7 of the Act of 1869, howev'er, made charge- 
able a receipt or discharge given for or upon the payment of money, or delivery of 
goods, in satisfaction of a debt, the amount or value of which money or goods ex- 
ceeded Rs. 20. 


The definition as contained in S. 3 (17) of the Act of 1879 was the same as in the 
present Act except that the word ‘‘means” appeared in place of the word “includes” 
and the words ‘‘or advertisement” occurred after the word “wTiting”. The word 
“advertisement” is omitted in the present Act as the machinery of the Act is not 
applicable to advertisements acknowledging receipt of money. (See Statement of 
Objects and Reasons.) 

2. Analogous law. — Sub-section (1) of S. 101 of the English Stamp Act, 1891 
(54 & 55 Viet., C. 39), runs as follows : 

“(1) For the purposes of this Act the expression “receipt” includes any 
note, memorandum, or vTiting whereby any money amounting to two pounds 
or upwards, or any bill of exchange or promissory note for money amounting to 
two pounds or upwards, is acknowledged or expressed to have been received or 
deposited or paid, or whereby any debt or demand, or any part of a debt or 
demand, of the amount of two pounds or upwards, is acknowledged to have been 
settled, satisfied, or discharged, or which signifies or imports any such acknow- 
ledgment, and whether the same is or is not signed with the name of any person.” 
The above definition corresponds to els. (a), (c) and (d) of the sub-section except 
that the words “deposited or paid” are left out from clause (a). 

3. Scope of sub-section. — For purposes of stamp duty payable on a receipt, 
this sub-section must be read along with Art. 53 as that article contains quite a num- 
ber of exemptions. A document in order to be a receipt must upon its face fall 
within one of the four clauses specified in the definition and to render it liable to 
stamp duty the value of the subject-matter of the acknowledgment should exceed 
Rs. 20. 


The definition excludes receipts in respect of immovable property. But the 
definition shows that a “receipt” may relate not only to money but also to a cheque, 
bill of exchange or promissory note (cl. a) or even any o^/ier movable property (cl. b). 
The definition further shows that a “receipt” need not acknowledge the receipt of 
any thing but may merely acknowledge the satisfaction of a debt (cl. c). The acknow- 
ledgment may be express or implied (cl. d). 


4. “Acknowledgment.” — The term “acknowledge” as used in this sub-section 
must be construed in its restricted sense as owning or admitting a fact in a particular 
character or relation. Consequently the definition of receipt is applicable only to 
instruments executed by the payee or creditor in favour of the payer or debtor as 
the case may be. It will not apply to documents executed in favour of third persons.^ 
Thus a memorandum signed by a witness intimating to a Court that he has received 
his diet money from a party is not a receipt within the definition.^ Similarly a 


Section 2 (23) — Note 4 

1. (’33) 20 AIR 1933 Ourlh 51 (52) : 8 Luck 

104:140 Ind Cas 192 (DB), Emperor v. 
Mahipal Singh. 

<’04) 2 Low Bur Rul 307 (309) (FB), Anony- 
mous. ^ 

[See (1927) 2 KB 465 (473) : 90 LJKB 
1006 : 137 LT 817, MifHand Bank v. Com- 


missionera of Inland Revenue. (A document 
is not ‘a receipt unless and until it is usrifl 
ns such by being given as an acknow- 
ledgment of payment.)] 

Also BOO Note 28. 

2. (’33) 20 AIR 1933 Oudh 51 (52) : 8 Luck 

164 : 140 Ind Cas 192 (DB), Emperor v. 
Mahipal Singh. 

Also see S. 62 Note 15. 
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certificate filed in Court by a counsel for the receipt of his fees from his client is not a 

receipt.^ So also a certificate of payment of premium on an insurance policy issued 

for the piu'pose of supporting a claim to exemption from income-tax on such premium 
IS not a receipt,'* 


A bank memorandum informing one of tlie customers of the bank that money has 
been paid to his account by a third person and has been credited to his account has 
held not to be a receipt as it was not given to the party who paid the money A 
Where, Jiowever, the memorandum is given to the person paying the amount to the 
credit of a customer, it is a receipt.^* 

To constitute a receipt it is not sufficient that there should be a statement ; 
there must be an acknowledgment either express, signified or imported. Thus, where 
A niade a payment of Rs. 22 to B and at A’s request C, a servant of B, made a memo- 
randum in ^^Titing to the effect thatB had received Rs. 22 it was held that the docu- 
ment was not a receipt as there was no acknowledgment byB.® 

^ A memorandum importing that A had paid a sum of money to B but not import- 
ing any acknowledgment from B of his having received it is not a receipt."^ 

5. Acknowledgment must be to the person paying. — See Note 4. 

6. Banker’s advice. — See Note 4. 

7. Certifleate of receipt. — See Note 4. 

8. Advertisements. — Sec Note 1. 


9. Receipt and authority to pay, — In v. an order for the pay- 

m^t of expenses of prosecution was issued by the Court upon the treasurer of a county 

and was delivered to the attorney for the prosecution. The attorney according to 

the practice received the money from the treasurer after getting the signatures of 

the per^ns named in the order. It was held that the signatures on the document 

merely had the effect of giving authority to the attorney to receive the mone 3 ' and 
was not a receipt. 


10. Clause (a). This clause applies only where any money or any bill of ex- 
change, cheque or promissory* note is acknowledged to have been received. It 
does not apply to movable property as cl. (b) does. 

. ^1®- (li) and (c) a document will not be a receipt unless the receipt is in 

satisfaction of a debt. Under this clause, however, it is not necessary* that the 
receipt should be in satisfaction of a debt 


8. (’33) 20 AIR 1933 Oudh 51 (52) : 8 Luck 

164 ; 140 Ind Cqs 192 (DB), Enipctor v. 
Mahipal Singh, 

Also seo S. 65 Note 1. 

4. (’04) 2 Low Bur Rul 307 (309) (FB), 

Anonymous. 

(’31) Bong S M Vol I p. 15. (Cortificato of 
payment or certified copy of premium receipt 
is not receipt.) 

(’40) Bihar S M pp. 96-97. (Certificate of 
payment or certified copy cf premium receipt 
is not receipt.) 

6. (’79) 4 Cal 829 (830) : 3 Cal L Rep 597 

(SB), In the matter of Act XV 111 of 1869. 
(Case under Sch. II Art. 7 of Stamp Act, 
XVm of 1869.) 

5o. (1838) 174 ER 244 (245) : 2 M & Rob 
147 (150), Reg v. Boardman. 


. (’99) 23 Bom 54 (56) (DB), /n re Jamnadas 

Harinaran, 

[But see (1820) 171 ER 747 ( 748 ) : 23 RR 
751, Catt V. Hoivard. (Suit for recovery of 
money advanced by plaintiff to defend^t 
for the purpose of purchasing a life annuity 
for plaintiff who sought to prove payvnent 
by adducing an unstamped receipt executed 
by one F on account of the defendant 
Held it was inadmissible in evidence o* 
being unstamped.)] 

7. (1812) 168 E R 774 (774) : 1 R & R 227 

(227) Rex v. Harvey. 

S2 (23) — Note 9 

* 1 . (1847) 175 ER 244 (247) : 2 Car * 

o86 (593). 
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The definition in the act of 187 I was not separated into parapiraphs and therefore 
it was not clear whether the words ‘ in satisfaction of a debt ’ applied also to cl. 
(a) or not. Still in the undermentioned case^ it was held that the words in satisfac- 
tion of a debt” related only to documents whereyby any movable property other 
than money, bill of exchange, cheque or promissory note was acknowledged to have 
been received. This has now been made clear by giving the definition in separate 

clauses. 

Tn Mulla and Pratt’s Stamp Act, (4th Edn., 1941) p. 39, it is stated that the 
distinction is not important as under Art. 53, exemption (h), a receipt pr money 
paid without consideration is exempt from duty, fliis is not correct. 
may be for consideration though it is not in satisfaction of a debt. A dMoc may 
Sve a “receipt” for the money borrowed by him. The money is clearly not received 
in satisfaction of any debt in such a case as the lender does not owe any money to 

the borrower. 

The clause does not require that the money acknowkdged to have been received 
must actualhi have been received. Thus, where a bill for goods 

at the foot ‘words ‘received payment’ and thereunder the signature of the shop- 
keeper it will be a “receipt” and stampable as such, even though no actual pa\ ment 
hafbe^n mlde or even though the document has not been delivered to the person 

from whom the amount is alleged to be due.*^ 

In the undermentioned case« a paper signed by the defendant was to the 
inc effect - “Mr. H. (plaintiff) has advanced me £12 on furniture and, etc., deh\eied 
to^im at Stratford.” It was held that it was merely an acknowledgment that «^oney 
had been advanced on a pledge of furniture and was not a "receipt . It is concened 
that such a document would be a ‘receipt’ under this sub-.section. 

11 “Money.”— Ordinarily the word ‘money’ should be construed in its strict 
sense as meaning cash and currency notes, unless it appears from the context that 
it has been used in a broader sense.' According to Stuart, C . J., m the undermen- 
tioned case2 "money” means and includes not only coin, but also bank notes, Govern- 
ment promissory notes, bank deposits and otherwise generally any paper 
or seemity that is immediately and certainly convertible into cash, so that nothing 

can interfere with or prevent such conversion. 

According to the dictionary meaning it means coin and promissory documents 
representing it, especially Government and bank notes. The word money seems to 
l.ave been used in cl. (a) in this restricted sense. This ,s also apparent from the 
words “or any bill of exchange, cheque or promissory notes wlueh follow it. 

12. Receipt whether must relate to satisfaction of debt. See Note 10. 


S2 (23) — Note 10 

1. (’85) 1885 Pun Re No. 85, p. 178 (178) 
(FI3), Reference under Stamp Act, 1879, S. 46, 
[See also (’87) 10 Mad 85 (86) (FB). Reference 

under Stamp Act 1879, S. 46. (Receipt is 
not only confined to acknowledgment of 
payment mado in satisfaction of domand or 
debt but covers other payments of money 
for consideration, o. g., payment of a club 
bill by a mombor.)] 

2. (1000>’02) 1 Low Bur Rul 281 (282) (SB). 
In the matter of a reference from the Financial 
Commissioners, Burma. (Definition in Act 


of 1869 contrasted— 9 All 210 and Millen 
V. Dent, (1847) 10 Q B 846, roliod on.) 

3. (1837) 173 ER 461 (461) : 8 Car & P 204 

(205), Huxlay v. O'Connor. 

S2 (23) — Note 11 

1. (’08) 30 All 455 (457) : 5 All L Jour 519 
(DB), Cheda Lai v. Oobind 

(1883) 25ChD 154 (157):r>3LJCh 207: 49 

L T 666 (667) : 32 \V R (Eng) 57, In re Cado- 
gan ; Cadogan v. Palagi. 

2. (’81) 3 All 788 (793) (FB), Reference under 

S. 46, Act I of 1879. 

Also seo Section 30 Note 9. 
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13. Receipt given in respect of club bill etc i ■ + ■ i 

or manager of a club to a membpr .I’j •* lecoipt given by the secretary 

ceeding twenty rupees is liable to stam payment of a sum of money ex- 

HabiliU- of a mon^Lrto thl ^hatthe 

proh.bited by law and therefore the payment is onVlo^^oSmtTon^“''‘'“* 

14. Money paid without consideration.-See Notes on .\,t 53 

15. Receipt for counsel’s fee.— See Notes on .-\rt. . 53 . 

money, bill of o-’^oLm Je^'clmqnror^w^^^^^ movable property other th<w 

received and hence, where the receint is of ' 

missory note, it need not he in .sati.s4ction IfTdeV.; "I '‘■'''■■lange, checpte or pro- 
acknowledging such receipt a “rpr^pirtt” i* lo make the document 

not apply where mmonnTpronertv n't . '"f This danse does 

satisfaction of a debt. 2 ‘ * 'nowJedged to have been received in 

In the undermentioned case^ A Qnoti n * 
pleaded that the bond had been paid in ' '’ec'over money due on a bond. B 
the fact produced a document alletTpd f^ujraveane juice and as evidence of 

of sugarcane juice from time to time Th!^rp *^*^^*^ acknowledging the receipt 

that the sugarcane juice was received in part "T' document to show 

t iat the document was merelv a i It was held 

therefore need not be .stamped as a rpceip't' s>m«'i'<’i’-ne jnice .supplied and 

garde^dls ifr^vTo^S'L/tti^f hardly be re- 
stamp IS necessary for a receipt for 'such '.stamps'^i^* demand and therefore no 

thereof i.s <^^knoliedpId "to 'Cve TcersaTi^fied"^^^ 

In a suit for recoverv of dpK'f -f/-.!- 

pleaded payment and sought to put in delivered, the defendant 

the plaintiff in those words ■ “ Mpmnj unstamped document signed by 

against W fdefendant) fo?[ronwork isth"'-/’'"* •7’" have 

deration of services rendered bv him +«’ setthnl and discharged in consi* 

shall be delivered with a receipt ^--P^rticuJars of our account 

receipt and was inadmirsibJe in evidence for want^^of*^s/*'^*^^ eJoenment was a 

writing which signifies or imports mi'^^cknn^ to constitute a receipt. Any 

mentioned in clauses (a) (b) and n ^ ^‘^Sment of receipt or satisfaction as 

\ /» uuu (c; wiu be enoughA 

Note 13 


t /'oa Note 13 

Z^%^. a "nder 

Also see Art. 53 Not© 4. 

. Note 16 

P' *78 (178) 

tion^Q wnrfer Stamp Act 1879, Sec- 

^*>8 'S® ^ ^ ^ *^82 Nag 172 (172. 173) • 

^ Sukl^eo. (S. 30 does not apply to a 
receipt m regard to immovable pr^pertv > 
Also see S. 30 Note 7 and S. 65 Note ^ ^ ^ 


(2.35): 1884 All W N 72 

(DB), Debt Prasad v. Rupu, 

4. (’31)BengSM Vol I pages 32 & 89. 

S2 (23)— Note 17 

® 722 (724): 19 DJQB 
*<onet?JWr<°®> 79:n7 ER 633. Li^ng- 

S2 (23) — Note 18 

^81 ^ ® (*86) : 68 L J Q B 788 • 

n. ■*7 'V R (Eng) 650, Aftomet/- 

Oeneral v. Carlton Bank. 
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the creditor. When the account wa.s finally closed a sum of Rs 50 was paid as the ba- 
lance due and one receipt stamp was attached and signed by the creditor. It was eld 
that each entry of money repaid by the debtor imimited an acknouledgm .nt l> 
payment of debt and was therefore a receipt 

See also the undermentioned case.^ See a^o Xotes 21, 2;.> and 2t). 

19. Adjustment of debt. — See Xote 18. 

20. Receipt and acknowledgment of a debt.-A borrows a sum of 
from B. A may give B a "receipt” for such money. A may also sign ‘‘o . 

ledgment” of his dibt to B. In the former ease, the acknowledgment is of the rereipt 

of money. In the latter case, the acknowledgment is of the rieW due bj 

be seen that a debt need not originate in the payment of nionej y ^ MtdUor But 
the debtor. Still there may be an “acknowledgment of a debt by the debtor. But 

in such a case, there cannot be a “receipt” by the debtoi. 

An unstamped “receipt” may be admitted in evidence under S. 35 ^ 

meiit of the peLlty. But an acknowledgment of a debt winch ^ 

required by Art. 1 is not admissible in evidence even on paj men p 
S. 35, cl. (a).) 

21. Form of receipt.— No particular form of words is necessary 
titute a document as a receipt^ Any "‘'‘‘‘"g s ? ^joii 


constitute a document as a receipt.* Any yo - 

acknowledgment of the nature specified in clauses (a), (b) ® , n irticular 

will be a receipt. The use of words such as "settled” or "paid may m the particuUi 

circumstances of a case amount to a receipt. 

In Taicos V. Jones^ M who was indebted to J on a mortgage . 

in favour of J who was occupying M’s house as lessee. Ihe ‘ f,...^,-ters 

“J having written off the sum of I'72 from his mortgage e e 
rent of his house, I hereby discharge the same rent till -4-i- 
the document was a receipt. 

Signature . — ^Thc concluding words of the sub-section ^ ^receipt.” 

need not be signed with the name of any person in order -o 


2. (’13) 35 All 290 (291) : 20 Ind Cas 216 
(D13), Emperor v. Tulsi Ram. 

3. (’80) 4 Bom 690 (693) (DB), Faki v. Khoiu. 

(A document ran aa follows : “Your fields are 
entered in ray name. Ever since they came 
into your possession, I have received from 
you the assessment duo upon them. I have 
now no claim against you for any balance of 
assessment. You have, out of kindness, 
remitted the coats which were due to you 
under the decrees, which you obtained in 
respect of those fields. 1 will cause the 
aforesaid fields to bo entered in your name. 
Nothing remains duo by or to either of us 
in respect of the produce of those fields. 
Held that the document stamped as a receipt 
was intended to bo a receipt or acquittance 
and nothing more and was admissible in 
evidence for the purpose of establishing 
satisfaction of all "claims which tho parties 
had upon one another.) 


S2 (23)— Notk 20 
1 (’33) 20 AIR 1933 Ail 577 

ind Cos 882, Bindesari Prasad v, Rnm Tape- 

So see S. 35 Note 21 and Art. 1, Note 12. 

Note 21 

1 11899) 2 Q B 158 (166) : 68 L J Q B 788 • 
81 L T 116 : 47 W B (Eng) 650, Attorney 

General Carlton Bank. 

(1798) 170 EH 475 (475) : 2 Esp 6-1 (b— ). 

Bpawforth-v. Alexander. 

2 (1837) 173 ER 451 (4o2) : 8 Car &■ P 
180 (182), Reg. v. Houseman. 

(1798) 170 ER 475 ( 475 ) : 2 Esp. t 

Spaw/orth V. Alexaruler. “ 

on demand— Person writing on it word 
‘settled’ with his initials— //cW d amounted 

to a receipt.) 

Also 800 Note 30. 

a (1844) 5 Q B 949 (953) : 13 L J Q B 208 ; 
3 L T (OS) 101 : 1 14 E R 1506. 
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But unless signed, a receipt will not be liable to stamp duty under S. 3.^ 

that •■eceipt-Instruraent containing other matters.— It has been held 

at^Lment rj ■■acknowledgment of money being received .and an 

aSreemm t stamn Receipt stamp, without an 

for purposes of Lmis-Ui?mirS '" 5 .^ 

23. Extrinsic evidence to prove nature of instrument.— See Note I > on S 3 

“I” "'.irdcJ 

IC payment ot his debt it Avas held tliat the entry amounted to a receipt. i 

itenis^of Amounts bn debtor’s book (samadastak) which contains 

bahrnee drrf rece^jr purporting to be a receipt for the total 

In Attorney-General v. Carlton Bank» a solicitor employed by a bank to transact 
Its legal business recovered sums of money due to the bank in the course of his busi- 
ness As each sum was recovered he entered it in his own account book and then 
handed over the rnoney to the cashier of the bank who wrote against the entrv in the 

Tt'xv^IsT^i the amount, "sometimes "X t^e 

• If held that the entries so initialled were receipts as thev 
eie intended as an acquittance ot the solicitor in respect of the money L receivetk 

An entry signed by the seller in an account book of the purchaser that certain 
ornaments have been sold for a certain price and that the pmchase price lias been 
received is a memorandum of sale ot goods and also a receipts ^ 

lcdgmLtsm1ritU°cces's'vrthi;;ri^^^^ paymeX of money°bf thT’^br" 
such acknowledgments should be stainped^as^a receipt > SimUarlv w 


4. (’34) 21 AIR 1934 Rang 49 (50)- 1> 

Rang 174 : 148 Iml Cas 886 (SB), Financial 
Commts^oner, Burma v. Indo Burma U’atch 
CompatiT/. (AIR 1914 Loav Bur 219-7 
Low Bur Rul 77 (FB) followed.) 

S2 (23) — Note 22 

(388) ; Grey v. Smith. 

S2 (23)— Note 25 

1. (’85) 11 Cal 267 (270) (DB). Queen Em- 
press V. J uggemath. 

2. £87) 1887 Bom P J 41 (SB). Jliaver Joita 
V. Bonumya liajemuU. 


^ 165) : 68 LJQB 

788 : 81 LT 115:47 \V R (Eng) 650. 

^♦.^<'34) 21AIR 19,34 All 201 (203) : 56 All 
680 : loO Ind Cas 672 (DB), Bayhubar Dayal 
V. Emperor. 

S2 (23)— Note 26 

4*.^ (1819) 106 ER 449 (449) : 2 B& Aid 

oOl (502). Wriyht V. Shawerois. 

2- (13) 35 All 290 (291): 20 Ind Cas 216 

(DB), Emperor v. Tuluhi Bam. 

3. (1801) 102 E R 178 (179) : 1 East 460 (463), 
Jacob V. Lindsay. 
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But a mere acknowledgment of the correctness of an account does not amount 
to a receipt.* In a suit by A against B to recover money received and not accounted 
for, B put in evidence a memorandum written, signed and dated by A to the follow- 
ing effect : "Balanced up to this day as per cash book.” It was held that the docu- 
ment was merely a statement that the accounts between the parties were ascertained 
and balanced up to a particular date and was not a receipt.^ 

Memoranda attached to Railway Exchange Accounts, which are explanatory of 
entries made in those accounts, and on the strength of which credits are afforded to 
the Railway, are not receipts within the meaning of this section.*^ 


27. Sarkhat. — See Note 26. 

28. Letter. — A letter addressed to the debtor acknowledging the receipt of a 
sum of money above Rs. 20 from him in satisfaction of the balance of debt is a receipt 
and should be stamped as such.* Similarly a letter acknowledging the receipt of a 
cheque for Rs. 100 should be stamped as a receipt. ^ A letter written by one person 
to another stating that he had received payment of a debt from a third person is 
however not a receipt as it is not addressed to the person who has paid the dcbt.=* 

29. Cash memo.— In the case noted below,* a cash memo given to a customer 
for the purchase of goods and not containing the name of the customer was held not 
to be a "receipt” within this clause as it was not an instrument of acquittance and 
its delivery to the customer was not intended to provide him with evidence that he 
had paid for the goods to which it referred. In the undermentioned case^ a .Special 
Bench of the Lahore High Court has held that a cash memo given by tlie seller to the 
purchaser of goods is merely a document showing what the purchaser has to i)ay and 
is not meant nor does it signify or import, to be an acknowledgment ot receipt ol the 
payment of price. The words ’cash memo’ merely indicate that the transaction 
mentioned in the document is not meant to be completed without payment in cash. 
Where however the seller has written the words “Received payment” the document 
would amount to a receipt and would be liable to be stamped as such even though it 
is not addressed to any particular customer and the name of the customer to whom 
it is given is not mentioned in the document.® 


30. Tradesman’s bill. — A bill on account of goods supplied containing at the 
foot printed words “received payment” and the signature ot the person to whom the 
amount was due was held to be a receipt even though it was not delivered to the 
person from whom the amount was due and no actual payment was received there- 
under.* 


4. (1823) 130 ER 55 (57) :1 LJ (OS) 
C P 18, Wellard v. Moss. 

5. (1848) 136 ER 975 (977) : 10 L T (O S) 
393:17 LJ C P 158, Finney v. TooUll. 

6. (’40) Bihar S. M. p. 96. 

(’31) Beng S M Vol I p. 15. 

S2 (23)— Note 28 

1. (’84) 8 Mad 11 (13) : 1 Weir 330 (FB), 
Reference under Stamp Act, Section 46. 

2. (’88) 11 Mad 329 (330) : 1 Weir 903 (DB), 
Queen-Empress v. Muttirulandi. 

3. (’04) 2 Low Bur Rul 307 (309) (FB), Civil 
Reference No. 6 of 1904. 

Also 800 Note 4. 

S2 (23)— Note 29 

1.*(’34) 21 AIR 1934 Rang 49 (50) : 12 Rang 


174; 148 Ind Cas 886 (SB), Financial Com- 
missioner V. Indo Burma Watch Co. 

•(’49) 36 AIR 1949 Lah 183 (185) : Pak LR 
(1948) Lah 173 {SB), In tite matter of Stamp- 
of Cash Memoranda etc. 

[But see (’34) Pun S M, part I-B, Ch. 3 para 
17. (A cash memo is a ‘receipt’ under the 
Indian Stamp Act and if the amount ex- 
coodsRs. 20 will require a ono anna stamp.)] 

(’49) 36 AIR 1949 Lah 183 (185) ; Pak LR 
(1948) Lah 173 (SB). In the matter of Stamp- 
ing of Cash Memoranda, etc. 

S2 (23) — Note 30 

1. (’02) 1 Low Bur Rul 281 (282) (SB), In 

the matter of a reference from the Financial 
Commissioner. 
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A received a bill of a tradesman named Sadler from his master B for the purpose 
of making payment. A returned the bill to B witli the words ‘ paid Sadler” written 
on It and it « as taken by B to be an acquittance of the bill. In an indictment acrainst 
A for forging a receipt the document was held to be a receipt. ^ 

31. Receipt for money drawn from Court.— Stamped receipts must be taken 

■where a peison is allowed to Avithdraw from Court any sum exceeding Rs. 20.^ 

2722)*'** promissory note.-Soe" Note 10 on 


33. Stamp duty payable. — See Notes on Art. 53 . 

34. Time of stamping. — See Notes on S. 17. 


non-testamentary disposition, in writing, of 
hettiemeut. movable Or immovable property made ^ 

(a) in consideration of marriage, 

(b) for the purpose of distributing property of the settler among his family or 

those for whom he desires to provide, or for the purpose of providing for 
some person dependent on him or f & 

(c) for any religious or charitable purpose ; 

agrreement in writing to make such a disposition a[and, where any 
such disposition has not been made in writing, any instrument recording, whether bv 
way of declaration of trust or otherwise, the terms of any such disposition] ; 

theladiau Stam7^mondmei;;)^r7T^j4'7^^ 


1. Legislative changes. 

2. Settlement. 

3. “Disposition.” 

4. Non-testamentary disposition. 

5. Deed of dower. 


Synopsis 

I 6, Clause (b). 

7. Illustrative cases. 

8. Instrument recording terms of prior oral 

settlement. 

9. Order of Court making settlement. 


1. Legislative changes. Act XXXVI of 1860 and Act X of did not 
contain any definition of the term “settlement”. But pfovist^n for payment of 

of7c\ Xm of respectively of Sch. A to'^th'^e Acts, 

in Art. 4y ot Act XXXV I of 1860, settlement was described as follows : 

“Marriage Settlements, etc namely any Deed or Instrument whereby any 
sum or sums of money or any Government Securities or other propertv^rLl or 
personal, shall be settled, or agreed to be settled, upon or for the benetit of any 
person or persons, in any manner w*hatsoever. 

WUls, Testaments and the like, together with deeds merely 
declara,tory of trust or appomtment or apportionment or otherwise, in e.xecution 
01 pow’ers or pursuant to any previous Settlement, Deed, or Will.” 


*[t879— S. 3 (19); 1869— S. 3 (32),] 


2. (1837) 173 E R 451 (452) : 8 Car & P 

180 (182), Jieg. v. Houseman, 

Also see Note 21. 


^ S2 (24)— Note 31 

1. See (’65) 4 Suth VV R Civ Cir I (1) (H C 
Cir No. 22). 
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Article 04 of Act X of 1802 described “settlement” in the same words as in Art. 
49 of the Act of 1800 except that the exemption was omitted. 


A definition of “settlement” was introduced for the fiist time in Act XVllI 
of 1809, section 3 (32) of wliich provided as follows ; 

“Settlement” means any instrument (other than a will) whereby the 
destination of movable or immovable proi^erty is settled or agreed to be settled.” 

This definition was altered by Act I of 1879. The definition contained in S. 3 
(19) of that Act was as follows : 


“ ‘Settlement' mans any non-testamentary disposition in writing of movable 

or immovable property, made — 

(a) in consideration of marriage, 

(b) for the purpose of distributing property of the settler among his family or 
those for whom he desires to provide, or, 

(c) for any religious or charitable purpose. 

It includes an agreement in writing to make such a disposition. “ 

To clause (b) of this definition the words “or for the purpose of providing, for 
some person dependent on him” were added by the present Act, II ot 1899. 

Finally a provision in respect of oral settlements was made by S. 2 of the Indian 
Stamp (Amendment) Act, 1904 (XV of 1904) by adding the frords “and, where any 
such disposition has not been made in \\Titing, any instrument recording, whether 
by way of declaration of trust or otherwise, the terms of any such disposition” at the 
end of the definition. (See Note 8.) 

2. Settlement. — This sub-section defines what a “settlement” is for the purpose 
of this Act. Unless an instrument falls within this definition it cannot be treated 
as a “settlement” for purposes of stamp duty. — vSection 3 of the Specific Relief Act 
gives a different definition of the term ‘'settlement”. This is not applicable for 
purposes of this Act. Unless the instrument is executed for any of the purjjoses 
specified in this sub-section, it will not be a “settlement.”^ 

In determining whether a document is a settlement or not, regard must be had 
to the substance of the document. The mere fact that it is headed a “settlement” 
is not enough to make it a “settlement”.* 


The mere fact that a document includes an agreement by the beneficiary to act 
in a particular way in consideration of the instrument will not affect its character as 
a settlement if it otherwise amounts to a settlement.* 


Section 2 (24 ) — Note 2 

1. (’47) 34 AIR 1947 All 141 (141) : ILR 

(1946) All 708 ; 229IadCas 527 (Fli), Naren- 
dra Singh Ju Deo V, Board oj lievenue. Owner 
by (iood transferring property to trustees — 
Trustees to manage same on owner’s behalf 
during his life time and to make certain arra- 
ngement on his death — Deed not executed for 
distribution of property — Owner reserving 
power of revocation to himself — Deed hold 
was trust and not settlement.) 

(’98) 21 Mad 422 (426) (Dli). /fc/erence under 
Stamp Act, Section 46, (Compromise of 
widow’s suit for maintenance.) 


(’84) 7 Mad 349 (350) (FB), Reference under 
Stamp Act, Section 46. (Gift to sister and 
her son held not to be setlleinent as provision 
for them was not the object of the gift. 

2. (’36) 23 AIR 1936 Cal 556 (560) : 63 Cal 

1098 : 167 I. C. 713 (D13), Bhupati v. 

Basanta Kumari. 

Also see Art. 33 Note 4. 

3. (’37) 24 AIR 1937 Lah 684 (685) : 171 
Ind ,Cas 15, Md. Rashid Ahmad v. Emperor. 
(Mother transferring her rights in property 
to her two sons — Each of her sons undertak- 
ing to give her some annuity and grain by 
way of maintenance — The agreement was 
held to be settlement.) 



208 [S2(24)N3) 


DEFINITIONS 


« f J'l Older that tliere may t)e a settlement under tins sub- 

ntean'a f "'‘f 1’°"'*^°"’.' «f property. The term -disposition” may 

transfer of nrr ° propeitj. But in this sub-.section it does not mean merely a 
mther tl, ^ ^ '^O'l'Wtes an anayigemcnt of rights and interests in property 

rathei than a mere conveyance or tramsfer of such property. Hence, a mere convev- 

ance or gift ot property though made for any of the purposes mentioned in the 
section will not be a settelment.i Thus, a simple dedication of property to an idol 
lough clearly one for religious purposes (cl. (c)) is only a siift and not a'settlement.*^ 

.1.0 "r 

‘settlement’ as it is generally understood really refers to a dis- 

fn generally couched 

sU ie f f of a trust and it is such a settlement which is in the nature of dispo- 
sition of property niov-able or immovable either in consideration of marriage or 

for Pon?' "T"" °i objects specified, namely, religion, charity, or provision 

or fam.h dependent.s or others, that in our opinion is contemplated by cl. 
(24), (of b. 2 of the Stamp Act).” 

. ^“i ""‘lermentioned case,= a Full Bench of the Xagpur Hi<di Court also ex- 
pressed the view that the idea of a trust underlies a settlement. 

idol the above cases the actual decision was that a gift of property to an 

that tber *^ settlement. Ihis view can be understood as said above, on the basis 
at there is no dispbsition of property in the sense contemplated by the sub-sec- 

finitinn i necessary for the purposes of the de- 

be the creation of a trust or of tMcce^sire interests in propertv 

the form of trusts ^ ^ settlement, although it may be u.sual to make settlements in 


Slim nVn,.? person leaves a will whereby he bequeaths to liis exeeutors a eertain 
in^n in ^°r. establishing sueh charity as they think fit and the executors then 

nnnt f i! ®^®e*ition of a document of trust for certain charitable purposes in res- 
pect ot the fund they do not make any “disposition” of the money by the document, 
because such disposition has been already made by the testator. The docu- 
ment executed by the executors is only an “appointment” chargeable under Art. 7.* 

An immediate and present “disposition” of property is necessary for a settle- 
ment. But the mere use of words in the future tense does not necessarily mean that 
there is no present disposition of property.® 


S2 (24)— Note 3 

1. See (’98) 21 Mad 422 (DB), Se/e rence 
under Stamp Act, Section 46. (A document 
containing no absolute and unqualified dis- 
position of property, but only a provision 
tor the life of the donee with reversion to 
the settlor or his heirs, is not a gift, but only 
a “settlement” within the meaning of the 
Stamp Act. 

(’84) 7 Mad 349 (350) (FB), Reference under 
Stamp Act, Section 46. (The definition of 
the term “settlement” in the Stamp Act 
suggests the creation of separate interests 
in favour of several persons who may have a 
legal or moral claim on the settlor, or for 
whom ho may desire to make a proWsion. 
Where therefore a person bestows on his 
sister and her son certain land, because of 
natural affection, the document is liable to 


stamp duty as a gift and not as a settlement.) 

la.t( 36) 23 AIR 1936 Cal 556 (560) : 63 
Cal 1098 : 167 I. C. 713 (DB), Bhupati Sath 
V, Basanta Kumari. 

(’44) 31 AIR 1944 Nag 33 (35) : I L R (1944) 
^ag 81:212 Ind Cas 312 (FB), Chief Con- 
trolling Revenue Authority v. Sarjnbai. 

2. (’36) 23 AIR 1936 Cal 556 (.360) : 63 Cal 
1098 : 167 Ind Cas 713 (DB). 

3. (’44) 31 AIR 1944 Nag 33 (35): ILK 

(1944) Nag 81 : 212 Ind Cas 312 (FB). Chief 
Controlling Revenue Authority v. Af/. Sarjuhai. 

4. (’12) 35 Bom 444 (447, 448) : 11 Ind Cas 

In re Abdulla Raji. 

Also see Art. 7 Note 2. 

5. (’10) 33 Mad 304 (307) ; 7 Ind Cas 357 

I^ojamtnal v. Authiammal. 

(1891) 64 L T 48 (51) : 60 L J Ch 241, John 

stone V. yiappin. (Relied on in 33 Mod 304.) 
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4, Non-testamentary disposition. — In order to be a settlement, the disposition 
must be a non-testamentary one. In other words, a disposition by a or codicil 
vrill not be a ‘settlement’ under this Act. 


An instrument which is to come into effect immediately is not a will.' Thus, 
an instrument which was called a trust-deed and which vested the properties imme- 
diately in trustees was held to be a settlement.^ 

Where a document is intended to have immediate operation, the fact that the 
owner reserves to himself a life-interest in the properties or a right of management of 
the properties till his death will not make it a will.^ 

One of the tests as to the testamentary character of a document is whether it 
is revokable. If it is not revokable it is not a will.^ But an express provision for 
revokability does not show that the document is a will. Such a provision suggests 
the contrary, as a will is revokable without any express provision.® 

In the un dermentioned case® it was contended that the circumstance of the settler 
providing that any future property he might acquire should be brought into the 
settlement and that all sums to become due from him during his Ufe-time should be 
paid out of his property gave a testamentary character to the instrument. It was 
held that the introduction of such words would only show that the settler attempted 
to include what he could not and not that he intended to make a will. 

The registration of a deed may show that it is not a will.^ 

5. Deed of dower. — A deed of dower is made chargeable with stamp duty 
as a settlement under Art. 58. But a deed of dower executed on the occasion 
of a marriage between Muhammadans is expressly exempted from duty under 
Art, 68.' 

6. Clause (b). — The words “for the purpose of providing for some person 
dependent on him” did not occur in the Act of 1879 but were added in the Act 
of 1899, 


S 2 (24) — Note 4 

1. (’95) 20 Bom 210 (214) (FB), lieferertce 
by the Collector and Superintendent of Stamps, 
Bombay. 

(1867) 1 Pro and Div 384 (386) : 36 L J P & M 
93 : 17 L T 19, In the goods oj Robinson, 

2. (’05) 20 Bom 210 (214), Reference by the 
Collector and Superintendent of Stamps, Bom- 
bay. 

3. (’10) 33 Mad 304 (307) : 7 Ind Cas 367 
(DB), Rajammal v. Authiammat. 

<’96) 20 Bom 210 (214) (FB), Referent by 
the Collector and Superintendent of Stamps, 
Bombay. (1886) 18 Q B D 256 (266) : 66 L J Q 
B 241 ; 66 L T 848 : 36 W R (Eng) 303, 
Crosaman v. Reg. 

4. (’10) 33 Mad 304 (307) ; 7 Ind Cas 357 
(DB), Rajammal v. Authiammal. 

<1867) 1 P&D 384 (386): 36 L J P & M 93 
17 LT 19, In the goods of Robinson. 


5. (’95) 20 Bom 210 (214) {'FB), Reference by 
the Collector and Superintendent of Stamps, 
Bombay. (It waa c<»ntonded that tho words 
‘As long as I am alive, I hav'e authority to 
incrt^oso or decrease’ gav'e tho owner tho 
right to revoke tho instrunxont — Held, as 
pointed out by Jarman in his Treatise on 
Wills, the insertion of a clause of revocation 
80 far from indicating an intention to make 
a will, gives quite a contrary colour to tho 
transaction, as a will does not require an 
express power to render it revokable.) 

6. (’95) 20 Bom 210 (214) (FB), Reference by 
the Collector and Superintendent of Stamps, 
Bombay, 

7. (’10) 33 Mad 304 (307) ; 7 Ind Cas 357 
(DB), Rajammal v. Authiammal. 

$2(24) — Note 5 

1. (’35) 22 AIR 1935 Bah 122 (123), Mt. 

Miraj Beyam v. Seth Ram Parshad and Sons. 
(A kabin-naina pure and simple, does not 
require any stomp.) 

2 S A14 


/ 
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Lnder the Act of 1870 it was held that the words “distributing. ...” suggested 
that a stparoie interest in favour of the beneficiaries must be created by the ins- 
trument m order to constitute a settlement and that a joint gift to two or more 
persons would not be a settlement.^ 

^ere was also room for doubt whether a disposition in favour of a sinnU person 
would be covered by the clause. In the undermentioned case^ it was held th^such 
a disposition would be a settlement. But in the case noted below^ it was held that a 
maintenance grant in favour of the grantor’s brother in consideration of the latter 
relmquishing his claims on the family properties was not a settlement. 


The present clause makes it clear that a provision for a single individual may be 

a settlement. It is also clear that the disposition need not confer separate interests 
on the beneficiaries, where there are more than one. 


Under a deed an o^vner of property transferred it to certain trustees who were to 

manage it on his behalf during his life-time and were to make certain arrangements 

^ e even of his death. There were certain directions about the manner in which 

the trustees were to dispose of the income of the property and about gifts which thev 

were to make to his daughters in the event of their marriages. He also reserved to 

nimseli the right of revocation. It was held that the deed was a trust and not a 

settlement as it could not be regarded as one executed for the purpose of distribution 
oi the owners property.^ 


7. Illustrative cases. — See the undermentioned ca^es.' 


a 2 (24)— Note 6 

(350) (FB), Reference fro, 
the Board of Revenue Umler S. 46 of Stain 
Act. 

2. (’87) 1887 Boiu P .J 243, Bai Lakhi ’ 

Amaidas. 


Also seo Art. 7 Not© 2. 

3- ( 81) 7 Cal 21 (23) (DB), In the matter of 

MaJiarajuh of Durbungah. 

(’47) 34 AIR 1947 All 141 (141) : ILR (1946) 
All 708 : 229 Ind Cas 527 (PB), Narendra- 
Singh Ju. Deo v. Board of Revenue. 


S 2 24— Note 7 

1. (’15) 2 AIR 1915 All 198 (199): 37 All 

264 : 28 Ind Cas 348 (FB), In re Someshur 
Dutt. (Two brothers T and St to settle a 
dispute between them, executed two instru- 
ments — One was a deed of gift whore by T 
conveyed all liis property to S and by another 
executed on the same date S undertook to 
maintain T during his life. Heldt the 
transaction between the parties may fairly 
bo said to come within the word "settle- 
ment. The two instruments wore intended 
by the parties to be employed in completing 
this one transaction.) 

(*3“^) 24 AIR 1937 Lah 684 (685) : 171 Ind 
Cm 15, Matiomed Rashid Ahmad v. Emperor. 
(Mother and her two sons, in order to settle 
disputes between them, executed and re- 


gistered an instrument recording that the 
mother transferred her rights in all her pro- 
perty to her two sons in equal shares, each of 
her sons imdortaking to givo her Rs. 30 
monthly ami 10 mauntls of wheat annually 
by way of maintenance. There were some 
other conditions also to bo fulfilled by the 
sons — The default clauses wore not clearly 
expressed but it was admitted that the in- 
tention was that if the sons did not givo their 
mother the cash and grain fixed for her main- 
tenance, the transfer in their favour would 
bo ineffectual — Held, the document was a 
settlement.) 

(‘24) 2 Pat L R (Cr) 18 (20), Mt. Lilabati v. 
Secy, of Stole. (The document was in the 
following terms : “The executant announces 
that he holds the property and intonds to 
hold it for his life ; thereafter it will go to 
his son if on© be bom in which case the son 
will become the permanent proprietor, and, 
as against liim tho document, subject to a 
certain provision for maintenance will be 
void ; if daughters bo bom and no son, tho 
property will bo distributed between the 
daughters and nieces. If daughters be not 
bom an existing daughter and niece will 
become the permanent proprietresses.” Tho 
question was whether tho document was a 
aettloment” or a 'declaration of trust’ as- 
contended, Held, that tho document satis- 
fied all the requirements of the definition of 
‘settlement’ as given in the Act.) 
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8. Instrument recording terms of prior oral settlement.— The words as to oral 
settlements at the end of the sub-section were added by Act XV of 1904 to prevent 
the evasion of stamp duty b^- first making an oral disposition of the property and 
then recording the terms of the disposition. 

An instrument declaring a trust for charitable purposes in regard to funds 
contributed by various persons was hei<i in the undermentioned case' to be an instru- 
ment recording by way of a declaration of trust the terms of a prior oral disposition 
of the funds for charity and as such was covered b}*- this sub-section. 

Even where an oral settlement was made before Act of 1904, a subsequent 
document recording the terms of the disposition will be a “settlement” under this 
sub-section and liable to be stamped as such.- 

9. Order of Court making settlement. — An order of Court making a settlement 
should bear a stamp as a settlement-deed.' 


‘^[and 

(25) “soldier” includes any person below the rank of non-commissioned 
“Soldiers.’* offlccr who is enrolled under the Indian Army Act, 1911.] 

a. The word “and” and sub-section (2.j) w^re inserted by S. 2 and Sch. 1 of tho Re- 
pealing and Amending Act, 1928 (XVIIf of 1928). 


*98) 21 Mad 422 (425) (DB), Reference umler 
Stamp Act, Section 40. (Document was 
oxocutod by two persons in favour of thoir 
sister making over to her, for her enjoyment 
for life without any power of alienation some 
land ami at her death, tho laml was to revert 
to tho executants or their heirs. Held, in 
this ease there was a provision merely for 
tho life of tho donee w'ith reversion to the 
settler and his heirs. Tho document was a 
settlement within tho moaning of tho Stamp 
Act.) 

(’82) 1882 Bom PJ 247, In re Snbedar Hussein- 
ahakftan. (Tho document in question was 
in tho following words : “I have entrusted 
from beginning all iny movable and immov- 
able property to my son, and as I have bo- 
oomo old, it is necessary that I should make 
in a document the disposal of my property 
with tho object of preventing disputes here- 
after about it. I, therefore, execute this 
document and direct that the village M, 
which has boon granted to mo in inam. . . .be 

enjoyed hereditarily that my son has 

an indopondent right over the village 

and revenues thereof and nobody else has 
any right. And my son is the owner of 
my other movable and immovable property 
... .1 put him in possession of the same from 

today I have given what I had to give 

to S's step-mother and sisters and others — 5 
should maintain and protect them and my 
family members as 1 do.” Held, the docu- 
ment was a “settlement.”) 


(^33) 20 AIR 1933 Oudh 401 (4GI) : 146 Ind 
Cu.s 559, Emperor v. Admad Zaman Khan. 
(Held that a document wliich j)urj)ortt)d to bo 
wakf alalaulad iral kltandan Wius a deed of set- 
tloinont wit hin tho moaning of Section 2 (24). J 

(’33) Mad S. M. p. 157. (Citing, B. P. 49-R., 
Mis., 10th January 1911— Father by deed 
conveying his property to his daughter on 
account of natural affection and dutiful ser- 
vices rondeivd by hor on condition that she 
should maintain her paix'nts during thoir 
lifetime and that she should not encumber tho 
property so long as tho grantor bved — Father 
also agreeing not to oncumbor property in 
future — Deed held to bo sottlomont and not a 
gift.) 

(’.33) Mad S. M. p. 155. (Citing B. P. 16, 6th 
January 1880 — A assigned to his daughter 
B certain land, a house, and some trees to bo 
enjoyed by her during hor lifetime. Tho 
question was wh('thor this document was a 
settlement, a deed of gift, or an assignment. 
Held, that it was a settlement.) 

S 2 (24) — Note 8 

1 (’ll) 35 Bom 444 (447, 448) : 11 Ind Cos 

982, In re Abdidla Haji Dawood Bowala 
Orphanage. 

2. (’05) 7 Bom LR 931 (933) (FB), In re 

Mansukhram . 

S 2 (24) — Note 9 

1. (’1880) 17 Ch D 778 (780) : 50 L J Ch 

248, In re Oowan. 
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CHAPTER II. 


STAMP-DUTIES. 


A — Of the Liability of I nstrmnents to Duty. 

*3, Subject to the provisions of this Act and the exemptions contained in Sche- 
instruments char- dule I, the following instruments shall be chargeable with duty 
geabie with duty. of the amount indicated in that Schedule as the proper duty there- 
for, respectively, that is to say — 


(a) every instrument mentioned in that Schedule which, not having been 

previously executed by any person, is executed in ®“[the Provinces] 
on or after the first day of July, 1899 ; 

(b) every bill of exchange ^[payable otherwise than on demand] b[* *] or 

promissory note drawn or made out of “*'[the Provinces] on or after that 

day and accepted or paid, or presented for acceptance or payment, or 

endorsed, transferred or otherwise negotiated, in ““[the Provinces] ; 
and 

(c) every instrument (other than a bill of exchange, by [* *] or promissory 

note) mentioned in that Schedule, which, not having been previously 
executed by any person, is executed out of “>^[the Provinces] on or after 
that day, relates to any property situate, or to any matter or thing done 
or to be done, in ‘[the Provinces] and is received in aa[the Prvinces] : 

Provided that no duty shall be chargeable in respect of — 

(1) any instrument executed by, or on behalf of, or in favour of, the c[Crown] 

in cases where, but for this exemption, the <=[Crown] would be liable 
to pay the duty chargeable in respect of such instrument ; 

(2) any instrument for the sale, transfer or other disposition, either absolutely 

or by way of mortgage or otherwise, of any ship or vessel, or any part, 
interest, share or property of or in any ship or vessel registered under the 
Merchant Shipping Act, 1894, or under Act XIX of 1838, or the Indian 
Registration of Ships Act, 1841, as amended by subsequent Acts. 

aa. substituted For “British India’* by I. O. 

a. These words were inserted by S. 5 of the Indian Finance Act, 1927 (V of 1927). 

b. The word “cheque” was omitted, ibid. 

c. Substituted for the word “Government” by A. O. 

Provincial Amendments. 

BENGAL 

(i) After clause (c) and before the Proviso in the main Act, add the following 


Provided that, except as otherwise expressly provided in this Act, and notwith- 
standing anythmg contained in clauses (a), (b) or (c) of this section or in Schedule I, 
the amount indicated in Schedule lA to this Act shall, subject to the exemptions 
contamed m that schedule, be the duty chargeable under this Act on the following 

ii^truments, mentioned in els. (aa) and (bb) of this proviso, as the proper duty 
therefor respectively, — r > ^ tr 


•[1879 — S. 5 ; 1869 Ss. 4, 7, 8 ; 1862 — Ss. 2, 9, 10 ; 1860— Ss. 2, 7, 8.1 
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(aa) every instrument, mentioned in Schedule lA as chargeable ^vith duty 
under that schedule, which, not having been previously executed by any per- 
son, is executed in Bengal on or after the first day of April, 1922 ; and 

(bb) every instrument mentioned in Schedule TA as chargeable with duty 
under that schedule, which, not having been previously executed by any 
person, is executed out of Bengal on or after the first day of April, 1922, and 
relates to any property situated, or to any matter or thing done or to be done 
in Bengal and is received in Bengal 

(ii) After the word “Provided” in the Proviso of the main Act odd the word 
“also.”— Ben. Act III of 1922, S. 4. [1-4-1922 ] 


BIHAR 

Substantially the same as that of Bengal, except the following : For the word 
“Bengal” wherever it occurs substitute the word “Bihar” and for the word and figures 
“April 1922” wherever they occur substitute the word and figures “January, 1938.” 

Sihar Act VI of 1937, Ss. 4 and 6. [1-1-1938.] 

CENTRAL PROVINCES 

Same as that of Bengal, except the following : For the word “Bengal” wherever 
it occurs substituU the words“the Central Provinces and Berar” and for the words 
and figures “the first day of April, 1922” wherever they occur substitute the words 
and figures “the commencement of the Central Provinces and Berar Indian Stamp 
(Amendment) Act, 1939.” — C. P. Act VI of 1939, S. 3. 

Note : — The Central Provinces and Bjrar Indian Stamp (Am^n Iment) vVct, 1939 cani3 
into force from the first of July, 1939. See Notification No. 712-471-VIir dated 
22-0-1939 in C. P. Gazette dated 23-G-1939. P»irt I. pa^e 504 


MADRAS 

Substantially the same as that of Bengal, except the following : For the words 
“clauses (a), (b) or (c)” substitute the words “clause (a) or (c)” and for the word “Ben- 
gal” where it occurs in the first two places substitute the words “the Presidency of 
Madras” and where it occurs in the last two places substitute the words ‘ the said Pre- 
sidency.” — Madras Act VI of 1922, S. 4. [25-4-1922.] 

BANGANAPALLE 
In section 3 

(a) in clause (a), for the words and figures “the first day of July 1899” the 

words and figures “the 1st day of December 1948” shall be substituted ; 

(b) in the first proviso, for the words and figures “on or after the first day of 

April 1922” in the two places where they occur, the words and figures “on 
or after the lat day of December 1948” shall be substituted. 

—0. O. Ms. No. 2722, Rev., 16^11-1948 ; Fort St. Qeo. Gaz., Part I— Extra, 
dated 16-11-1948. 

PUDUKKOTTAI 

In Section 3 

(a) in clause (a) for the words and figures “the first day of July 1899” the 
words and figures “the 12th day of August 1948” shall be substituted'. 
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AtIhI " and figures “on or after the first day of 

or ori? J r "'°''ds and figures 

on or after the 12th day of August 1948’’ shall be substituted. 

'■ »«"•> P^’rt I-Eztra., dated 


ORISSA 

first darorAw’il' 102?”"®^’ following : For the words and figures “the 

^ 4 . April 1922 wherever thej^ occur substitute the words and fifnirps “the 

word °^BenE ™’^"w We^fi (Amendment) Act, 1943” a?d for the 

Vince of Oifssa” f the words “the Pro- 

said PrmSce” P’“®®® substitute the words “the 

said Prov mce. -Orissa Act VI of 1943, S. 4. [26-4-1943.] 

PUNJAB 


“Bennar^whl?”^ as that of Bengal, except the following : For the word 

fiSres khe W dnl^TI" the words “the Punjab” and for the words and 

<* 4 .^ ^ of April, 1922 wherever they occur s^ibstitute the words “the 

e o e commencement of this Act.”— P^wyafe Act VllI of 1922, S. 5. [15-1-1923.] 

UNITED PROVINCES 

“Beng" o™.T«6!l‘L?tfrS* ' S'" ‘I; 

(Stamp Amendment) Actf 1948, comes^into force'!”*' ® 

—U. P. Acts III of 1936, S. 3 [1-5-1936.] and XVII of 1948 8. 4 [1-4-1948]. 
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1 Legislative changes. — ^The sections in the earlier Acts corresponding to this 
section are as follows ; Section 5 of Act I of 1879. Ss. 4, 7 and 8 of Act XVIII of 1869; 
Ss. 2, 9 and 10 of Act X of 1862 and Ss. 2, 7 and 8 of Act XXXVT of 1860. 

The chief change in the different Acts that must be noted here is as to the charge- 
ability of instruments executed abroad. The Stamp Acts XXXVI of I860 and X 
of 1862 contained no provision for stamping documents executed out of British India, 
except bills of exchange. Act XVIII of 1869 for the first time added a provision 
that instruments executed out of British India but relating to any property within 
British India were liable to stamp duty. 

This provision was extended in the Act of 1879 by the inclusion of documents 
executed abroad and relating to any matter or thing done or to be done in British 
India thus making the provision practically the same as under the present Act on 

this point. 

The general exemption regrding an instrument executed by or on behalf of or 
in favour of the Government contained in Sch. II of Act I of 1879 has been inserted 
as Proviso (1) to S. 3 in the present Act. (See also Note 25.) 

Proviso (2) was added for the first time in the present Act by the Select Commit- 
tee so as to bring the Indian Law in this respect into conformity with the law of the 

United Kingdom. 

Subseg^ient amendments . — In clause (b) of S. 3, the word checpie was omitted 
and in its place the words ‘‘payable otherwise than on demand” were inserted by 
S. 5 of the Indian Finance Act (V of 1927). The same Act omitted the word clieqiie 
fiom clause (c). These changes were consequent on the fact that under that Act 
cheques and bills of exchange payable on demand were relieved of stamp duty. 

In proviso (1) to the section the word “Crown” was substituted for the word 
“Government” by the Government of India (Adaptation of Indian Law.s) Order, 1937 

2. Provincial Acts.— The Bengal Stamp (Amendment) Act (III of 1922) in- 
serted a proviso to S. 3 after clause (c). For the text of the proviso see under the 
heading “Provincial Amendments” above. 

Several other Provinces foUowed suit and the proviso has now been repea^d 
muiaiis mutandis in Bihar, the Central Provinces and Berar, Madras. Orissa, the 
Punjab and the United Provinces. 

3, Scope of the section. — Section 3 is the charging section under this Act,^ 
and states what documents are liable to duty under the Act. The section relates 
itself to Sch. I and provides that the documents mentioned in the Schedule are charge- 
able with the duty specified therein in regard to each document. Bu^t this only appuM 
to documents executed in the Provinces. Documents executed abroad arc liable to 
duty only in certain specified cases. See clauses (b) and (c). 

Besides, there are exemptions from duty in various cases provided for in the 
body of the Act or in schedule I. 

Unless a document comes within the charging section it is not liable to duty. 

As the section declares that instruments mentioned in Sch. I shall be chargeable 
with duty, it follows that documents not mentioned in that schedule are not liable to 

Section 8 Note 3 i Commiseionert Burma v. Indo Burma Watch 

1. (’34) 21 AIR 1934 Rang 49 (50) : 12 Rang 1 Co. 

174 (178); 148 Ind Caa 880 (SB), Fitvirvciol I 
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duty. The schedule gives a list of instruments liable to stamp duty and its provi- 
sions must be treated as exhaustive for the purpose. ^ 

4, Chargeability with duty General. — In determining whether a document 
comes within the language of the Stamp Act, the Court has to consider whether th& 
document produced is one wliich fairly falls within the description of any one or 
more of the documents there mentioned. If it does, it may be liable to be stamped ; 
otherwise it is not liable to be stamped.^ Further, a document is not liable to stamp 
duty unless the conditions mentioned in the charging section as to when a document 
IS liable to stamp duty are also satisfied.-^ 

An instrument is to be stamped according to the true intent and meaning of th® 
bargain which it represents. The goodness or badness of the executant’s title in no 
way affects the question of the stamp duty.® 

Under this section instruments become chargeable with stamp duty only when 
they are executed. Hence, an unsigned document is not liable to stamp duty ae 
such a document cannot be said to be "executed.”'* See S. 2. (12). 

Under S. 2 (6), the duty chargeable on an instrument must be decided with 
reference to the Act in force at the date of the execution of the document.'^ An 
instrument executed in British India is liable to duty although it may relate to pro- 
perty situated outside. 


The subject of the schedule of the Stamp Act is the amount of duty to be charged 
on every mstrument mentioned in it. The schedule of this Act, like the Customs 
schedule, should be treated with mathematical precision and the rule contained in S. 13 
of the General Clauses Act that the singular includes the plural does not apply in 
mterpreting the schedule.® A void instrument is not liable to stamp duty.^ 

5. “Instrument.” — For definition of "instrument” see S. 2 (14). 

Under this section, the liability to stamp duty arises only on the execution, i.e., 

the signmg of an instrument.^ But this does not mean that an unsigned document 

can never be an "instrument.”® The signature is material only for the purnose of 
stamping. f 


2. <’16) 3 AIR 1916 Pat 260 (251) : 1 Pat L 

Jour 306 : 36 I. C. 176 (DB), Mt. Sunder Koer 
V. Emperor. 

S 3— Note 4 

1. (’80) 5 Cal 864 (865) : 6 Cal L R 286 (DB). 
Narain Coomary v. Ramkrishna Doss. 

2. (’34) 21 AIR 1934 Rang 49 (60) : 12 Rang 
174 : 148 Ind Cae 886 (SB). Financial Oont- 
missioner, Burma v. Indo Burma Watch Co. 

8. (’31) 18 AIR 1931 Cal 193 (194) : 68 Cal 

33 : 127 I. C. 776 (FB), danardhan Boo v. 
Secy, of State. 

4. (’34) 21 AIR 1934 Rang 49 (50) : 12 Rang 

174 : 148 Ind Cas 886 (SB), Financial Com~ 
mieeioners, Burma v. Indo Burma Watch Co. 

^*34) 21 AIR 1934 All 1052 (1062) : 162 Ind 
Cas 41 (DB), In re Sukhdeo Praaad. (ITn- 
agned receipt.) 

(*14) 1 AIR 1914 Low Bur 219 (220) : 7 Low 
Bur Rul 77 : 22 Ind Cas 76 (FB), In re Chet 


Also see S. 2 (12) Note 9. 

5. (’82) 6 Mad 394 (396) ; 7 Ind Jur 
(FB), Reference under Stamp Act, S, 16. 

6. (’33) 20 AIR 1933 All 321 (327) : 66 All 468 

143 Ind Cas 486 (FB), Ram Sivarup v. Joti. 

7. See (’28) 15 AIR 1928 Pat 134 (137): 7 
Pat 09 : 105 Ind Cas 602 (DB), Herbert Fran- 

me V. Md. Akhar. (Mortgage-deed invalid 

for rogistration^Not liable to stamu duty.) 

S 3 — Note 5] r ,. 

iT' (’21) 8 AIR 1921 Upp Bur 3 (4) : 4 Upp 
Bor Rul 80 : 66 Ind Cas 360. Maung Din P9 
V. Maung Po Nyein. 

(*34) 21 AIR 1934 All 1062 (1062) : 162 Ind 
Cas 41 (DB), 7n re Sakhdeo Praead. 

2 (T4) 1 AIR 1914 Low Bur 219 (220) : T 

Low Bur Rul 77 : 22 Ind Cas 75 (FB). In rm 
Chet Po. 

Also see S. 2 (12) Note 9. 
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Under this section, the thing which is made liable to stamp duty is the instrutneyU 
and not the transaction which it represents. Hence, if a contract can be or is carried 
out without an instrument no stamp duty need be paid.^ 

6. Document varying terms of previous document. — See Noto 3 on Section U. 

7. Alteration of document. — See Note 2 on Section 14. 

8. WiUs.— Under the Bombay Regulation XVIII of 1827, S. 10, wills were 
iable to stamp duty.^ But a will not being one of the documents mentioned in Sch. I, 
t is not liable to stamp duty under this Act. 

9. Instruments not liable to duty— Illustrative cases.— An acknowledgment 
which is merely intended to acknowledge the correctness of an account is not an 
acknowledgment oi debt mentioned in Art. 1 of the schedule and is not liable to stamp 

duty.^ 

When a solenamah refers to the subject of the claim, it becomes, when recorded, 
a proceeding of the Court and does not require stamp duty.^ 

A document authorising a vakil to apply for copies of records from the CoUec - 
tor*s office falls under Art. 10, Sch. II of the Court-fees Act and not under Art. 50 
of Sch. I of the Stamp Act of 1879 (now Art. 48). It does not, therefore, require to 
be stamped under the Stamp Act.® 

A petition to the Court informing it of an agreement which the parties have 
entered into for the compromise of the suit and praying for the removal of the suit 
from the file, is a petition to the Court chargeable under the Court-fees Act and not 
under the Stamp Act.** 

Document containing orders upon tenants to hold themselves responsible to 
a particular person to whom a release has been made by their landlord is not a docu- 
ment required to be stamped.® 


8. (1889) 23 QBD 579 (589) : 61 L T 832 : 38 

WR (Eng) 3, Inland Revenue Commissioners 
V. Angus. 

(1900) 1 QB 310 (319), MulUr and Co.'s Mar- 
garine Ltd. v. Inland Revenue Commissioners. 

(1906) 2 KB 834 (841), Maple and Co. (Pam) 
Ltd. V. Commissioners of Inland Revenue. 

(1898) 1 QB 226 (232), West Lonodn Syndicate 
V. Inland Revenue Commissioners. 

[See (’69) 11 Suth WR 151 (152) (DB), Raj- 
koomar v. Ram Suhaye. (Held, eurrondor of 
equity of redomption in the case did not 
require a stamped instrument and that such 
■urronder could be effected by merely giving 
up the document creating the right of re- 
demption.)] 

S 3 — Note 8 

1. See (’89) 1889 Bom P J 292 (DB), Harkor 
V, Manishankar. (A will executed in 1843 
with regard to property not at that timo in 
British India does not require a stamp.) 

(*66) 2 Bom H C R 52 (60), Webbe v. Lester. 
(Regulation XVIII of 1827 does not require 
a will to be stamped during the testator’s 
lifetime.) 

S 3— Note 9 

1 . (’36) 23 AIR 1936 Mod 039 (939) : 166 


Ind Cas 760, Chinna Subbaroyulu v. Nara- 
simha Reddi. 

(’26) 12 AIR 1925 Mad 1216 (1216): 91 Ind 
Cos 494 (DB), Nagappa Chetty v. V. A. A. 
R. Finn. 

[See (16) 2 AIR 1915 Low Bur 140 (141) : 29 
Ind Cas 943 (DB), Ramdayal v. Kumar 
Qangadhnr.] 

Also See Art 1 Note 7. 

2. (’13) 19 Ind Cas 561 (662) (DB) (Cal). 

Arnbica Charan v. Srinalh Dutia. 

3. (’86) 9 Mad 146 (148) (FB), Reference under 
Stamp Act, Section 46. 

Also BOO S. 2 (21) Note 3. 

4. (’85) 8 Mad 16 (17) (FB), Reference under 
Stamp Act, Section 46. 

[See also (’08) 12 Cal W N 69 (60) (DB). Pi^m- 
bar Gain v. Uddhab Mondal. (A petition 
of compromise merely containing a recital 
of a previous oral agreement for lease does 
not require a stamp os it is not an agreement 
in itself but is merely on evidence of an oral 
agreement.)] 

Also see Preamble Note 41 and Art. 6 Note 12 

6. (’76) 26 Suth W R 80 (80) (DB), Bukebee 

Kunne v. Maharanee Thakoom/Uh. 
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A letter of reference was signed by both buyer and seller requesting the arbi- 
trators to ascertain whether certain specific bales of goods, appropriated by the 
seller to the contract were inferior in quality to the goods deliverable under the 
contract and for issue of an award. It was held that the letter did not require a stamp.® 

A dowl fehnst is merely a memorandum or record by the zamindar*s agents of 
the rent which had been settled between the zamindar and the ryots and bearing the 
signatures of the ryots in testimony of their admitting the correctness of the jumma 
thereon recited as having been imposed upon them. The dowl fehrisi is not in itself 
a contract and there is nothmg in the Stamp Act to require it to be stamped ’ 


In a suit by a principal against an agent for recovery of a certain amount received 

by the agent, the agent produced a letter -written by plaintiff’s father to the effect 

that the agent was entitled to one-fourth part of it. It was held that the letter was 

neither a bond nor a sharakuinamah but \vas a simple letter and did not require to be 
stamped.® ^ 


A notice of allotment of shares in a company, though not stamped, is admissible 
m evidence to establish the fact that notice of allotment had been given.® 

Transactions between two independent States or Governments are acts of State 
an are not governed by the Municipal law of either. Consequentlv, a receipt 
granted by the Diwan of Travancore on behalf of that State to the British Govern- 
ment IS not governed by this Act and need not be stamped.*® 

10. Exemptions.— Exemptions from stamp duty have been provided by the 
btamp Act and also by certain other statutes. The exemptions provided by the 
btamp Act may arise under — 


(1) The schedule, e.g., a kabm-namah pure and simple. See Art. 58.* 

(2) Section 8 which provides for the exemption from stamp duty of bonds, 

debentures or other securities issued by Local authorities under the Local 
Authorities Loan Act, XI of 1879. 


(3) Section 9 which empowers the collecting Government by rule or order 

pubhshed m the Official Gazette to reduce or remit in the whole or any 
part of the duties with which any instrument is chargeable. 

(4) potion 3, proviso (1) which exempts from duty instruments executed 

by, or on behalf ot or in favour of the Crown. 

(5) Section 3, Prcjviso (2) which exempts instrument for sale, transfer or other 

disposition of ships registered under the Merchant Shipping Act, 1894, 
(o/ & o8 Viet., C. 60), the Bombay Coasting Vessels Act, XIX of 1838, 
or the Indian Registration of Ships Act, X of 1841. 


(743): 3 Ind Gas 185, 
JftTUay Alutr Co. v, Sad?Mk%$sen Oopikissen. 

7. (’78) 3 Cal 322 (324) : 2 Ind Jur 642 (DB), 
Oungapersad v. Oogun Singh. 

(’78) 1 Cal L Rep 328 (330) (DB), Karticknath 
Panday v. Khakun Singh. 

8. (’76) 23 Suth W R 325 (326), Situl Perehad 
V. M<niohur Dost. 

9. (1900) 4 Cal WN 369 (374), Mohun Loll 


V. Sri Gungaji Cotton Mills Company • 

10. (’33) Mad S.M. p. 18. (Citing. B. Pb, 

3528, 19th November 1883, approved in G.O. 
349, Revenue, 19th April 1906 and 305, Mis., 
13th March 1913.) 

S3 — Note 10 

1. (’35) 22 AIR 1935 Lah 122 (123), 

Miro; Begum v. Ram Parahad. 

Also see Art. 58 Note 9. 
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The exemptions from stamp duty provided by other statutes are as follows i 

(1) Section 116 of the Presidency Towns Insolvency Act, 1909. 

(2) Section 51 of the Land Acquisition Act, 1894, exempting an award or 

agreement made under that Act from stamp duty. 

(3) Section 28 of the Co-operative Societies Act empowering the Central 

Government to remit stamp duty payable in respect of instruments 
executed by or on behalf of a registered society or by an officer or 
member and relating to the business of such society. 

(4) Section 29 of the Reserve Bank of India Act, 1934, which exempts the 

Bank from payment of stamp duty in respect of the bank notes issued by 
it. 

If an instrument coming under an exemption in one heading of the schedule is 
hit by the taxing clauses of another heading, the exemption can have no operation, ^ 
unless the exemption is of a general nature. 

11. Exemption from stamp duty — Onus. — Where a document produced is one 
which prijna facie falls within any of the taxing clauses of the Stamp Act and there- 
fore requiring a stamp, the onus lies on the party pleading its non-liability to stamp 
duty to show that the matters contained in it are such as fall within the exceptions 
mentioned in the Stamp Act.^ 

12. Determination of nature of instrument for purposes of stamp duty.— Gener- 


ally speaking, in order to determine the nature of the instrument for the purpose 
of stamp duty, the Court should have regard to the substance of the transaction 
rather than to its form.^ In other words, the document has to be stamped according 
to its legal effect and intention,* gathered from the document taken as a whole. ^ 


2. See (1909) 2 KB 604 (608): 78 L J K . 
B 1158:101 LT 51, County of Durham [ 
Electrical Power Distribution Company v. 
Inland Revenue Commissioners, 

•S 3 — Note 11 

1, (1843) 134 ER 560 (563) : 12 LJCP 

147, Chanter v. Dikinson. 

Also 800 Art. 5 Note 17. < 

3 — Note 12 

1. (1879) 4 Ex D 270 (277) : 48 L J Ex 574 : 

27 WR (Eng) 916, IVale v. Commissioners of 
Inland Revenue. 

(’93) 16 Mad 85 (89) : 3 Mod L Jour 30 (34) 
(DB), Subbaraya v. Vythilinga. 

(1866) 2 Ex 46 (50) : 36 L J Ex 11 : 15 L T 
282 : 15 W R (Eng) 258, Christie v. Commis- 
sioners of Inland Revenue. 

(’43) 30 AIR 1943 Oudh 169 (171): 204 Ind 
Mt. Hubraji-v. Deputy Commissioner, 
Fyzabad. (A deed styled os a relinquish- 
ment of her interest by a Hindu widow in 
favour of the next reversioners was found 
to bo a convoyaneo and chargeable to stamp 
duty as such.) 

(’24) 11 AIR 1924 Cal 578 (581) : 51 Cal 186 : 
81 Ind Cas 471 (DB), Bank of Bengal v. Wil- 
liam A. Lucas, 

(1897) 2 Q B 423 (427) : 66 L J Q B 732 : 77 
LT 270:46 W R (Eng) 1, Coats v. Inland 
Revenue Commissioners. 


Note. — The form of a docuinc'nt may be 
material in certain cases, e.g. conditional 
bonds umlor Cl. (a) of S. 2 (5) — boo S. 2 (5) 
Note 3. 

Also see S. 2 (10) Notes 2, 3 and Art. 22 Note 1. 

2. (’31) 18 AIR 1931 Cal 193 (194) : 58 Cal 
33 : 127 Ind Cas 775 (FB), Janardfuiu Rao 
V. Secretary of State. (The goodness or 
badness of the vendor’s title in no way affects 
the stamp duty.) 

(’37) 24 AIR 1937 Nag 57 (58) : ILR (1937) 
Nag 432 : 166 Ind Cas 681, In re Trimbak 
M^Imo. 

Also see S. 2 (10) Note 3. 

3. (’79) 4 Cal 885 (887) : 3 Cal L Rop 520 
(DB), Brojender Coomar v. Bromomayee 
Choudhrani. 

(’86) 12 Cal 383 (386) (SB), In re Manglas Tea 
Estate. (“In determining tho proper amount 
of stamp duty chargeable upon a deed of 
conveyance one must look at tho substance 
oi the transaction as disclosed by tho whole of 
the deed, and not merely to the language 
of the operative part or parts of tho instru- 
ment. We must bo guided by what we find 
to bo tho true nature of tho transaction. In 
construing Stamp Act wo are bound to 
call things by their right names.”) 

(’31) 18 AIR 1931 Cal 732 (733) : 134 Ind Cas 
1269 (SB), Verajmal Midfee v. Seoretary of 
State. (On taking tho document as a whole 
held that the document amounted to a trans- 
fer by way of assurance or mortgage.) 
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Hence the description of a document given therein by the parties is not conclusive 
ns to its real nature although it is one of the factors to be considered.'* 

Tn Asphalte Pavmq Co. v. Gommissioriers offnl/znd Revenue^ Martin B. 

states the rules as follows : 


In order to determine whether any, and if any what, stamp duty is charge- 
able upon an instrument, the legal rule is that the real and true meaning of the 
instrument is to be ascertained ; that the description of it given in the instru- 
ment itseU by the parties is immaterial, even although they may have believed 
that its ettect and operation was to create a security mentioned in the Stamp 
Act and they so declare. For instance, if a writing were headed by a recital 
tnat the parties had agreed to execute a promissory note thereinafter written, 

^ contract set forth was not a promissory note but an agreement 
ot another character, the stamp duty would be not that of promissory note but 

? if question, therefore, stamp or no stamp, and if stamp 

to wnat amount, is to be determined upon the real and true character and mean- 
ing oi the writing.” 

nil ?! J^urma Shell Oil Storage and Distributing Company Ltd. of India,^ 

on n ! i'® parties tlrereto styled themselves as licensor and licensee 

hotetor I M document an agreement by way of licence. The instrument was 

not^d helo - ° t «ee also the cases 

menti,!!? T 1 “ .T document was held to be of a character different from that 

mentioned by the parties. 


Similarly the legal nature of a document must be determined bv its 
and not by the value of the stamp duty paid for its. ^ 


contents 


J (090) : 137 

Coa 458 (DB), Appa v. Kachai Bayyan. 

(’^) 13 AIR 1926 Bom 107 (108) : 91 Ind 

Gas 330 (DB), Aswath Narayan V. Chiinabai 
Qopalrao. 

(’33) 20 AIR 1933 All 735 (737) :55 All 874 : 
145 Ind Gas 674 (FB), In re Bunnah Shell Oil 
Silage and Distributing Oo. Ltd. of India. 

1930 Oudh 300 (301) : 5 Luck 
721 : 123 Ind Gas 53, Ooptil Sahu v. Xand 
Kumar. 

^ 97 n (119): 13 Lah 

270 : 130 Ind Gas 193 (SB). Labh Singh v. 

*^^19 caso tho deed was 

thilXm.)*‘ ^"ording adoption rather 

^'l\H = ^31 Ind Cos 

Pirbhu Dayal. 

(66) 3 Born H OR (AC) 94 (100) (DB), M.G. 
Bendse y. B. S. Malse. (In this caso tho deed 
m question was in reaUty a deed of inortgace 
though it was erroneously styled as a com- 
position deed.) 

iSes (1881) 7 QBD 165 (171): 60 L JOB 

^ Bf^sh 

I^ta Steam Navigation Co. v. Inland Revenue 

Lomm^eionere. (Instrument purporting to 

bo debenture held to bo debenture and not 
promissory note.)] 

216): 41 L J Ex 
^90 - 26 L T 633 : 20 W R (Eng) 610. 

6- ( 33) 20 AIR 1933 All 735 (737)1 65 All 


874 : 145 Ind Gas 674 (FB) 

Also see Art. 35 Note 7. 

^934 All 1052 (1053): 152 
Ind Cos 41 (DB), In re Sukhdeo Fr-tsod. 
(Uood styled as a receipt, held to be a memo* 
randuin of agreomont.) 

^ Lt. (23), In the matter of Rajah of 

Durbhungah. (By a deed of family arrange* 
mont, one brother convoyed a pargana and 
tho sum of two and a half lacs of rupees to a 
younger brother, on condition that tho latter 
rolooso certain family property on 
which he had claims. Held that tho deed 
was neither a conveyance nor a settlement, 
nor an instrument of partition within the 
meaning of Act I of 1879.) 

<^927) 2 KB 465 (474) : 96 LJKB 1006 t 
137 LT 817, Midland Bank Limited v. In- 
mno Revenue Commissioners. (Instruments 
described as receipts were heki to be bills of 
exchange.) 

8. (’16) 3 AIR 1916 Mad 601 (602) : 38 Mad 

134 ; 18 Ind Cas 135 (FB), Venkataromana 
Iyer v. Narasinga Rao. (In this case the 
lower court bad held that the power-of* 
attorney was only a special power-of-attomey. 
ijx ta kin g this view tho lower court was 
uxfluencod by the fact that the power-of* 
attoTOoy was executed on a stamp pap®^ 
Qi tho value of one rupoo only* Beld that tho 
legal nature of a document must be deter* 
by ite contents and no< by the value of 
the stamp duty paid for it.) 
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On the question whether extrinsic evidence can be admitted in determining the 
nature of the instruments there is a conflict of opinions as far as the English decisions 
are concerned. Some have held that such evidence is admissible® while others have 
refused to consider it.^® As regards the Indian decisions, it has been held by several 
High Courts that the stamp duty payable upon an instrument must be determined 
by referring to the terms of the document and the Court is not entitled to take into 
consideration evidence dehors the instrument.^^ 


9, (1837) 112 ER 414 (417) : 6 LJKB 209, 

Field V. Woods. (Evidence as to the post- 
dating of cheque.) 

(1878) 3 QBE 170 (173) : 47 LJQB 147: 
37 LT 633:26 WR (Eng) 112, Clarke v. 
Roche. (Bill was shown by extrinsic evidence 
to bo ante-dated.) 

(1843) 152 ER 895 (896) : 12 L J Ex 287 : 1 
LT (OS) 149, Barlkll v. jSmith. (Evidence 
was iield admissible to prove that what pur- 
ported to be a foreign bill was in fact an 
inland bill.) 

(1888) 21 QBE 352 (355): 57 L J Q B 630 : 
36 \V R (Eng) 833, Mortgage Insurance Cor- 
poration V. Commissioners of Inland Revemie. 
(Obiter.) 

(1848) 2 Ex 290 (296) : 17 L J Ex 231:154 
E R 602, Duke v. Andrews. (.4, by a letter, 
requested the Committee of a Railway Com- 
pany to allot liim a certain number of shares 
in the undertaking, and thereby undertook 
to receive the same, or any loss nunrbor, and 
to pay the deposit and execute the parlia- 
mentary contract and agroomont when re- 
quired. In answer he received from the 
company a letter of allotment headed ‘not 
transferable.’ /feW that os the allotment was 
qualified, ond the proposal and acceptance 
not being ad idem there was no binding 
contract between the parties.) 

(1848) 3 Ex 211 (214, 215) : 18 L J Ex 82 : 13 
L T (OS) 141 : 154 E R 819, Willey v. Farrat. 
(1847) 1 Ex 20 (25) : 16 L J Ex 173:9 LT 
(OS) 177 ; 154 E R 9, Vollans v. Fletclier. 
(1849) 4 Ex 681 (689): 19 L J Ex 15 : 14 L T 
(OS) 224 : 80 It R 738, Moore v. Qarwood. 
(1864) 2 WR (Eng) 228 (229) : 23 LJM C 
29, Reg v. Overton. (Held that the entry 
was a receipt as explained by the evidence 
and required a stamp. R. v. William Hunter 
(1794) 168 E R 415 : 2 Loach 624 clearly 
shows that a document containing signature 
without more, may by apt ond proper ovor- 
monts, bo made to signify a receipt. The 
course of business in this case shows that in 
the act of receiving the money the party was 
required to put his name on the paper and 
evidence was received aliunde which shows 
it to have been a receipt.) 

10. (1865) 122 ER 1348 (1351): 34 LJQB 

217 : 12 LT 452 : 13 WR (Eng) 773, Austin 
V. Bunyard. 

(1833) no ER 703 (705) : 2 LJKB 150, 
Williams v. Jarrett. 

yl894) 2 QB 716 (719) : 64 LJQB 99:71 LT 
168 : 43 WR (Eng) 22, Royal Bank of Scot- 
land V. Tottenham. 


(1877) 2 Ex E 265 (267) : 46 L J Ex 605 : 36 
L T 182 : 25 W R (Eng) 305, Catty v. Fry. 

11. (’35) 22 AIR 1935 Rang 243 (244) : 13 

Rang 613 : 157 I.C. 638 (SB), In re C.R.M., 
M.L.A. Chettyar Firm. 

(’70) 5 Beng L R 103 (105) : 14 Suth WR 38 
(EB), Chandra Kant v. Kartik Charan. 

(’89) 16 Cal 432 (435) (EB), Ratnan Chetty v. 
Mahomed Chose. 

(’17) 4 AIR 1917 Pat 521 (522) : 2 Pat L 
Jour 686:41 I.C. 693 (SB), Mahomed Sadik 
v. AmUjoath Dull. (Eocument stami^ed 
with one anna stamp containing the iollow- 
ing at the bottom: ‘W. by Chintamon Jena* 
— Contention that this meant attestation and 
document amounted to a bond — Held, to deter- 
mine character of document no other evid- 
ence could bo rofori'cd to — That ‘w. by’ meant 
Svritten by* only — That document was a 
pronoto and as such propt’rly stamped.) 

(’26) 13 AIR 1926 Mad 1038 (1039): 49 Mad 
903 : 97 I.C. 993 (FB), Board of Revenue, 
Madras v. Moopanna Samarazu. 

(’01) 24 Mad 259 (261) (EB), Surij Mull v- 
Hudson. 

t(’25) 12 AIR 1925 Bom 527 (528) : 90 Ind 
Cas 685 (EB), RamprasadS hivlalw. Shrinivas 
Baimukund. 

(’04) 6 Bom LR 69 9 (703), Motilal v. Jag- 
inohandas. 

(’85) 1885 Pun Ro No. 85, p. 178 (180) (FB), 
Reference under Stamp Act, S. 46. 

(1897) 21 Mad 49 (50) (EB). Tirupathi Qoun- 
dan V. Rama Redhli. (The construction 
depends on the actual words used rather 
than what their effect may bo as regards the 
rights of the parties.) 

[See also (’97) 20 Mad 27 (29) (FB), Reference 
under Stamp Act, Section 46. (Under Sch. I, 
Art. 21 of the Stamp Act (I of 1879) (Sch. 
I Art. 23 of the present Act) the amount of 
stamp duty payable on a conveyance is 
properly calculated on the consideration 
sot forth therein and not on the intrinsio 
value of the property convoyed.)] 

Also see S. 27 Note 2 ; S. 35 Note 3. 

[But see (’23) 10 AIR 1923 Bom 237 (239): 
47 Bom 321 : 73 Ind Superintendent 

of Stamps v. ChimanXal Laibhai. (Certain 
instruments were inform transfers of shares 
signed by one of the brothers in favour of 
each of the remaining brothers respectively. 
The Court took into consideration the facts 
of the case and treated those instruments in 
substance as instruments of partition.)] 
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In determining the question whether a particular instrument is sufficiently 
stamped, the Court should only look at the instrument as it stands. A defect, if 

any, in the Stamp Act caimot be cured by construing a document to be other than 
what it is or purports to be . ^2 

Another weU established rule as regards stamp duty is that an instrument should 

be stamped for its leading and principal object and this stamp covers everything 
accessory to this object . j ^ 

Similarly, in estimating the stamp duty payable on an instrument one must 
look to the primary contract and not take into account the stipulation which it mav 
contain for payment of any damages in case of default, as such a stipulation is by way 
01 penalty in case of breach of the original covenant. 

W here a question of penalty is involved in the matter of stamping an instru- 
ment and the instrument is capable of two alternative constructions, the one more 
favourable to the executant must be preferred. 

On the same principle, of the two possible constructions of an instrument, the 
one that brings it within an exemption from the stamp duty should be favoured. In 
arrington v. Furbnr'^^ Lord Ellenborough, C. J. observed; 

I think that where the subject is to be charged with a duty, the cases in 
which it is to attach ought to be fairly marked out ; and we should give a liberal 
construction to words ot exception, confining the operation of the duty.’* 

Ihe principle was followed in the undermentined cases. The jirinciple was how- 
ever not lollowed in In re Nirabai^^^ wherein it was held that an exemption must be 
strictly construed in favour of the {State. 


If a document operates as a conveyance in praeienti and is not a mere record of a 
completed transaction in past, the ‘fact that the words used in the document are in 
the past tense does not make any difference.^® 

For the purpose of levying stamp duty on a bond or security, it is the amount 
itself which is actually due at the time of taking the bond or seciirity and not its 
interest or accretions that forms the basis. (See S. 23.) 


12. (*0.3) 27 Bom 279 (280) : o Bom L R 28 
(SB), Sakhtiram v. Katnchandra. (Hxindis — 
Local practice of drawing iiundis in particular 
form in ortlor to avoid paying higher duty — 
Court rofust)d to admit ovidonco as to this.) 

13. (1872) 7 Ex 211 (217): 41 L J Ex 106: 

26 LT 623:20 WR (Eng) 610, Ummer 

Asphalte Paviiig Co. v. Commissioners of ' 
Inland Revenue. ’ 

14. (’65) 3 Suth WR (SCC) 14 (14) (DB), 
J. \V. Smith V. Qopal Sheikh. 

(’27) 14 AIR 1927 Nag 72 (74) : 98 Ind Caa 
631, Collector of Nimar v. Lakhmicluxndsa. 

(’66) 5 Suth WR (SCC) 10 (13) (DB). John \ 
Dayle v. Mundaree Mundul. j 

Also SCO S. 2 (6) Note 18, S. 26 Noto 7 and S. 

27 Note 6. 

16. (’17) 4 AIR 1917 Pat 521 (222) : 2 Pat 

L. Jour 680 : 41 Ind Cas 693 (SB), Mahomed 
Sadik V. Amiyanath Dutt. (Reference at 
the foot of a document ‘W. by Cbintaman 
Jena’ interpreted both as “written by” and 
’Vitnessed by” — ^Tho former Interpretation 
accepted in preference to the latter aa other- 


wise the document would have boon a bond 
and liable to pay more stamp.) 

16. (1807) 103 ER 334 (335) : 8 East 242 
(245) : 6 Esp 89. 

17. ( 82) 1882 Bom P J 195 (SB), Puru- 
shotamdas Kasidas v’. Bhagvan Nedhu. 
(Schedule I Art. 5, Exemption (a).) 

(’88) 1888 Bom PJ 227 (SB), Mallava v. 
Hakamaji. (Do.) 

(’92) 15 Mod 150 (152) (DB). Kyd v. Mahomed. 
(Do.) 

18. (’05) 29 Bom 203 (207) : 6 Bom L R 
844 (SB). 

19.1(1899) 81 LT 633 (637) : 48 W R (Eng) 
303; Oartvett v. hdand Revenue Commissioners. 

•(1848) 2 Ex 778 (781) : 17 L J Ex 266:11 
LT (OS) 271 : 154 E R 705: 76 R R 
Horsfall v. Hey. 

(1933) 102 LJKB 696 (701): (1933) 2 KB 
126 : 149 L T 252, Cohei% and Moore v. Inland 
Revenue Cotnmissioners. 

20. (’76) 1 Mad 378 (380) : 2 Ind Juf 168 

(DB), Narasaya Chetty v. Ouruvappa ^ 
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13. “Executed in the Provinces” — Clause (a). — Under this section, except in 
oases coming xmder clause (b) or (c), an instrument executed out of the Provinces is 
not liable to stamp duty.^ 

But a document mentioned in Sch. I and executed in the Provinces is liable to 
stamp duty under this Act even though it may relate to property situate out of the 
Provinces, or to anything to be done out of the Provinces. Thus, where a deed 
transferring goldmining rights in a block of land in Kolar (INIysore) with machinery, 
plant, buildings and stores thereon was executed in the Provinces, it was held that 
the document fell under cl. (a) of S. 3 as it was executed in the Provinces and as such 
liable to Indian stamp dutj%* 

It may also be noted here that the definition of “property” contained in the 
Stamp Act, 1869, which confined the term to property “being in British India” ha3 
been omitted in the later Acts. 


The English law in this respect is difierent. Under S. 59 (1) of the English 
Stamp Act, 1891, a contract or agreement made in England for sale of lands or pro- 
perty locally situate out of the United Kingdom is not chargeable with stamp duty. 
Hence the undermentioned decisions^ under S. 59 (1) of the English Stamp Act, 1891, 
are of little value in deciding cases arising under this section. 

A deed of settlement partially executed in British India was held to come under 
S. 5 (a) of the Stamp Act of 1879 (now S. 3 (a)) and liable to Indian stamp duty even 
though it w'as intended to have effect in England and to be partially executed there, 
and though liable to English stamp duty."* 

Similarly where an agreement was first executed in England by D and E and by 
A, the senior partner in the firm, and stamped with the stamp required by the Eng- 
lish law for an agreement executed in England, but was subseciuently executed in 
India by B and C, the other two partners, it was held that the agreement was liable 
to Indian stamp duty.^ 


Under S. 2 (12) “executed” 
mean “signed” and “signature.” 
in the Provinces. 


and “execution” used with reference to instruments, 
Hence “executed in the Provinces” means digned 


1^, “The Provinces.’* — See Note 2 on y. 1. 


15. Bill of exchange drawn on person outside the Provinces. — Under the Stamp 
Act the question whether a bill of exchange is a foreign instrument or an mland 
instrument is determined by reference to the place where it was executed. Thus, a 


S3— Note 13 

1. (’28) 15 AIR 1928 Vat 134 (137) : 7 Pat 
99 ; 106 I. C. 502 (DB), Herbert Francia v. 
Mahomed Akbar. 

2. (’33) Mud S M p. 17 . (Citing, B Ps 647, 
11th April 1881, 690, 23rd April 1881.) 

3. (1901) 70 L J K B 211 (218) : 84 L T 101 ; 
(1901) 1KB 245, DaHubiui\ Sugar Factory 
V. Inland Revenue Commisaionera. 

(1901) 1901 App Caa 217 (228) ; 70 LJKB 
677 : 84 L T 729 : 49 W R (Eug) 603, Inland 
Revenue Commisaionera v. Muller da Co.'s 
Margarine Ltd. 

(1900) 1 Q B 310 (319), Muller and Co.'s Mar- 


garine Ltd. v. Inland Revenue Commiasiomra. 
(Affirnned in 1901 App Cas 217.) 

(1897) 1 QB 175 (181) : 66 LJQB 137:75 
L T 534 : 45 W R (Eng) 203, Smelting Com- 
pany of Australia v. Inland Revenue Com- 
missioners. 

(1914) 2 KB 404 (410), Velazquez Ltd. v. In- 
land Revenue Commissioners. (Aflirmed in 
(1914) 3 KB 458 : 83 LJKB 1 108.) 

(1913) 29 T L R 476 (476), Urban v. Commis- 
sioners of Inland Revenue. 

4. (’83) 1883 Bom P J 364, Civil Reference 
54 of 1883. 

5. (’76) L Mad 134 (141), Oakes v. Jackson. 
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bm of exchange drawn out of the Provinces is a foreign bill of exchange though it is 
paid or otherwise negotiated in the Provinces. SimiJarly a bill of exchinge drtwn in 
the 1 rovmces is, so far as the Stamp Act is concerned, an inland instrument thouch 

chargeable with Indian Stamp duty ts 
und^ S. 17 of the Stamp Act all instruments chargeable with duty and executed in 
the Provinces shall be stamped before or at the time of execution. Thus, where a 
hundi IS drawn m the Provmces upon a person resident at Colombo, the hundi, for 
dut/^^^^^^ Stamp Act, is an inland instrument and is liable to Indian stamp 

16. Document relating to property situated abroad.— As seen in Note 13, 

an mstrument exenited in the Provinces is liable to duty under this Act although it 
relates to property outside the Provinces,^ o uiuiougu lu 

exchange and promissory notes— Clause fb).— Accordin<r to cK 
(b) every bill ol exchange payable otherwise than on demand or promissory note drawn 
oi made out of the 1 rovinces and accepted or paid, or presented for acceptance or 
payment, endorsed transferred or otherwise negotiated, in the Provinces shall bo 
? s amp Section 19 provides that the first IioIcUt in the Provinces 

of such instruments shaU, before he presents the same for acceptance or payment, or 
endorses, transfers or otherwise negotiates the same in the Provinces, affix thereto 
the proper stamp a^nd cancel the same. It, therefore, follows that the liability of 
foreign biUs of exchange and promissory notes arises only when the first holder does 
any of the acts mentioned in the section. So long as he has not done any of these 

acts or, m other words, so long as such instruments are not acted upon, he is not liable 
to stamp duty m respect of such instruments.' 

According to S. 14 of the Negotiable Instruments Act, 1881, a bill of exchange or 

f “negotiated” when it is transferred to any person so as 

miUernr person the holder thereof. Under S. 15 of tlie same Act when the 

mnUpr f ° negotiable instrument signs the same, otherwise than as such 

’/p * purpose of negotiation, on the back or face thereof or on a slip of 

purpose a stamped paper intended 

to be completed as a negotiable instrument, he is said to "indorse” the same. 

tipppH q" a proinissory note does not come under any of the acts men- 

tioned m S. 3 (b) and S. 1^9,2 and hence a promissory note drawn out of the Provinces 

rlnpnmpnr'^Tt^”"!! n Provinces without affixing any Indian stamp on the 

pass^ 3 ’ sufficient if Indian stamp is affixed before the decree is 

instruments-Clause (c).— Clause (c) provides that every 
mstrument (other than a bill of exchange or promissory notes executed out of the 


S 3 — Note 15 

1. (’82) 5 Mad 220 (221) (DB), 

Cheity V. Ramasami Chetty. 

S 3 — Note 16 

1. (’33) Mad SM p. 17. (Citing. B Ps 647, 

11th April 1881, 690, 23rd April 1881.) 

S3 — Note 17 

1. (’16) 3 AIR 1916 Sind 66 (69) : 9 Sind L R 

150 : 32 Ind Cas 582 (DB). Ratn Singh v. 

Mai. (A pronote executed out 3 ide 
British India is admissible in evidence, even 
unstamped.) 


(1863) 3 Q B 753 (760, 761) : 37 L J Q B 280 : 
18 L T 881 : 17 \V R (Eng) 8, Griffin v, 
therby. 

; Also see S. 19 Note 3. 

: 2. (19) 6 AIR 1919 Mad 104 (104): 62 Ind 

Cas 477, KunJki Koya v. P. V. Aasan Bntw- 
Also see S. 19 Note 3. 

3. (’98) 8 Mad L Jour 182 (183), Simulu 

Ebrahitn v. Abdul Rahiman. 

(’99) 22 Mad 337 (338) : 9 Mad L Jour 136 
(DB), Mahofned Rourthan v. Mahomed Husin. 

: (’35) 22 AIR 1935 Sind 48 (49) : 28 Sind L« 

I 266 : 153 Ind Cas 635, Gangaram Shewamm 
: V. Mallik Sur Ahtned, 

1 Also see S. 19 Note 3. 
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Provinces is liable to Indian Stamp duty if it relates to any property situate, or to 
any matter or thing done or to be done, in the Provinces and is received in the Pro- 
vinces. 

The Stamp Acts of 1860 and 1862 contained no provision for stamping docu- 
ments executed out of Biitish India, ^ except bills of exchange. Section 24 of 
the Act of 1869 for the first time provided that every document executed out of 
British India and relating to property situated in India would be liable to Indian 
stamp duty. The words “or to any matter or thing done or to be done” were first 
added by the Act of 1879. The English Stamp Act, 1891, S. 14 (4) also contains 
the words “to any property situate, or to any matter or thing done or to be done in 
United Kingdom.” 

An instrument executed out of the Provinces and not relating to any property 
situate or to any matter or thing done or to be done in the Provinces is not liable to 
Indian stamp duty.^ 

The words “situate in the Provinces” mean situate in the Provinces at the time of 
making the instrument. "Consequently, if a mortgage were made of property which 
at the time of the execution of the deed was in England, that mortgage would not be 
subject to Indian stamp duty although subsequently and before it took effect, the 
property might be conveyed into British India. ^ 

Similarly, a letter by which a chose in action (debt) was equitably assigned would 
not require a stamp where the chose in action was not in the Provinces at the time of 
assignment.^ 

The following are the instances of instruments executed abroad but liable to 
duty in British India. 

Agreement executed at Trivandrum dividing pro 2 )erties situated both in 
British India and Travancore territories.^ 

Receipts signed within Mysore territory for interest due on Madras Municipal 
debentures.® 

Vouchers executed in Mysore for work done in British India.’ 


S 3— Note 18 

1. (’91) 14 Mad 255 (258) (FB), lieference 
under Skimp Act, S. 46. (Caso under Act 
of 1862 relating to assignment and power-of- 
attonioy executed in Australia and then re- 
ceived in Madras.) 

2. (’18) 48 Ind Cos 187 (187) (Rang), In re 
I^aiochi Mines Ltd. (This was a reference 
by the Collector of Rangoon as to whether 
two documents, a deed of assignment and a 
deed of mortgage of certain property situated 
in the Karenni State of Bawluke, executed 
in England wore liable to bo charged with 
d\ity — Held, that the instruments wore not 
executed in British India and did not relate 
to any property situate or to any matter 
or thing done or to bo done in British India. 
The documents were therefore not chargeable 
with stamp duty under Stamp Act, 1809.) 

(’70) 7 Bom HCR (AC) 140 (141) (DB), 
Narayan Sadashiv v. Bapuji Balal. (An 
instrument executed in a foreign country, 
which is valid by the law of that country' 


and does not affect any property within 
British India, can bo admitted in ovidonco 
in British India without a British stamp.) 
[ib’ee (1872) 20 W K (Eng) 348 (350) : 26 L T 
381, Gilchrist v. Herbert. (This was a 
suit in England on an agreement made 
between tw'o persons residing in Calcutta 
relating to projjerty in Calcutta — Held that 
the document did not require a stamp under 
the English 8tamp Act.)] 

3. See (’77) 2 Cal 58 (87) : 1 Ind Jur 337 
(DB), Moran v. Mittu Bibee. 

Aslo see S. 2 (10) Note 5, S. 2 (17) Note 1 
and Art. 41 Note 2. 

4. See (’71) 8 Bom HCR (OC) 169 (180), 
Meyji Hansraj v. liamji Jotia. 

5. (’20) 7 AIR 1920 Mad 149 (149) ; 55 Ind 
Cas 965 (DB), Bajanyam Aiyer v. Bajaman- 
gamer. 

6. (’33) Mad S M p. 17. (Citing, B. P. 301, 
6th July 1892.) 

7. (’33) Ma<l S M P. 17. (Citing, B. P. 216, 
20th April 1892.) 


2 SA 15 
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Instrument of marriage settlement executed in foreign territory relating to 
property both in Mysore and in British India. Stamp duty should be calculated 
on the value of the whole property settled.® 

Assignment by a Civil Court in Ceylon of the purchase of a mortgage-deed relat- 
ing to immovable property in Madras.® 

Notarial acts verifying the execution of a power-of-attorney executed out of 
British India are not liable to stamp duty as they do not relate to “any property 
situate or to any matter or thing done or to be done in British India” though the 
power-of-attorney relates to such things and as such is liable to duty.^® 

By a deed of apport executed in France, property in France was transferred by 
one English Company to another English Company, the consideration for the trans- 
ler being shares m the latter company which were to be issued and delivered to the 
lormer company, in England. It was h^Id that the instrument related to something 
to he done in England and therefore liable to English stamp duty.^i 

One A borrowed a sum from F in England and a deed was executed in England 
mortgaging A s property in India. The deed was not, however, registered as a 
mortgage-deed and I m his suit for money stated that he did not rely on the deed as 
a mortgage but as a simple bond. It was held that S. 3 (c) did not apply because 
though the deed m question related to property in British India, the plaintiff did 
not rely on that part of the document and that provision in the deed must be dis- 
regaided by the Court for the reason that that was an unregistered deed and conse- 
quently invalid to the extent that it referred to immovable property. *2 

Under a finance agreement between the Nilgiri Railway Company and the Union 

Debenture Company, the atter Company undertook, on certahi debenture bonds 

being made over to it. to advance the amount thereof and to secure the advance by 

providing that a mortgage-deed should be executed vesting the property of the 

Railway Company m three trustees. It was held that the instrument was liable to 

stamp duty as it referred to matters to be done in British India within the meaning 
01 this clause.^® 




Foreign contracts. — See Note 21. 

Instruments executed outside the Provinces but affecting property 


in India — Clause 


21. stamp law of foreign countries.— It is a settled principle of international 
law that no country takes notice of the revenue laws of another country ‘ Thus, 
It IS not necessary for the courts in British India to consider whether a power-of- 
attorney issued in England and intended to operate in British India complies with 
the fiscal requirements of the stamp laws in England. It is sufficient if such power- 
of-attorney is stamped according to the stamp laws of British India.® 


8. (’33) Mad SM p. 17. (Citing, B. P. 336, 
5th April 1888.) 

[iSee also (’33) Mad S M p. 18. (Citing, B. P. 
1195 R. Mis, 6th September 1918.)] 

9. (’33) Mad S M p. 17. (Citing, B. P. 
1610, 7th July 1881.) 

10. (’33) Mad SM p. 17. (Citing B. P. 491, 
22nd August 1887.) 

11. (1908) 1908 App Cas 22 (26) : 77 L J K B 
65 : 97 LT 814, Inland Revenue Commrs. v. 
Maple and Co. 

12. (’28) 15 AIR 1928 Pat 13-1 (137) : 7 Pat 
99 : 105 Ind Cas 502, Herbert Francis v. 


Mahomed Akbar. 

13. (’33) Mad S M p. 88. (Citing B. Ps. 

243, I6th April 1891 ; 524, J2th November 
1891; 131, nth April 1894.) 
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1. (1823) 3 Dow & Ry (KB) 190, v. 

Catheru'ood. 

(1775) 98 ER 1120 (1121): 1 Cow 341 (343), 
HUmatx v. Johnsan. 

2. (’96) 23 Cal 187 (188), In the goods of 
yicAdam. 

Also see Art. 48 Note 9. 
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This principle is, however, subject to another principle of international law 
that an instrument as to its form and solemnities is to be governed by the lex loci 
contractus and not by the lex solutionis (Story’s Conflict of Laws).^ In other words, 
whether a document is valid or invaUd depends upon what the substantive law was 
at the time and place of its execution. If at such time, it was, according to that law, 
invalid there, it is and continues invaUd everyivhere and for all times. If, however, 
at such time, it was not invalid according to that law, but merely inadmissible in 
evidence according to the adjective law {lex fori) of the place of its execution, it is 
not and does not continue so inadmissible except where and whilst such or similar 
law is in force, its inadmissibility like all other matters of procedure, being regulated 
by the lex fori of the place where the suit is brought in which it is sought to be used^. 
Thus, if the law of the foreign country in which the document was executed provides 
no more than that the agreement shall not be received in evidence because it is not 
stamped, then the agreement may be sued upon and enforced in a court in British 
India ; but if the law of the foreign country provides that, by reason of the want of 
stamp the agreement itself which is contained in the unstamped document shall be 
t’oid, then the plaintiff caimot succeed in a Court of British India because ex hypo- 
thesi there would be no contract on which he could succeed.® 

22. Instrument not duly stamped — Effect. — The effect of not duly stamping 
an instrument chargeable with duty is stated in S. 35 of this Act. The effect of 
S. 35 is to make an unstamped document inadmissible in evidence, and unable to 
be acted upon, registered or authenticated by persons having authority to receive 
evidence or by any public officer. It does not, however, affect the validity of the 
document.^ 

23. Time for stamping documents. — See S. 17, 18 and 19. 

24. What Act applicable. — The stamp duty chargeable on an instrument must 
be decided with reference to the Act in force at the date of the execution of the docu- 
ment.' 


3. (’70) 7 Bom H C R (AC) 140 (141), Narayan. 
Scukuhiv V. Bapuji Balal. 

(’ll) 33 All 571 (573) : 10 Ind Cas 247 (DB), 
Amina Betjam v. Nawab of Rainpur. 

4. (’73) 1873 Bom PJ 112 (DB), Vinayak 
Lakshrnan v. Mahadaji Damodar. 

(1870) 23 LT 678 (679) : 40 LJ Bey 26:19 
W R (Eng) 83 : 0 Ch App (34, Ex parte Mel- 
bourne ; In re Melbourne. 

5. (’18) 6 AIR 1918 Bom 211 (211): 42 
Bom 522 : 40 1ml Cas 174 (DB), Dhondira/n 
Chatrabhuj v. Sadaeukh Savatram. 

(’30) 17 AIR 1930 Mad 1004 (1008) : 53 Mad 
908 : 128 I. C. 870 (DB), Venkata Rami v. 
Sri Bhupal Rao. 

(’10) 3 AIR 1910 Ma<l 284 (285) : 38 Mad 740: 
21 Ind Cos -145 (DB), LakehmamnuU v. Nara- 
eim/uirayfuiva lyerujar. 

(1797) 101 ER 953 (955) : 4 RR4Z3, Alves 
V. Hodgson. 

(1850) 5 Ex 275 (279) : 19 L J Ex 289 : 155 
ER 118, Bristow v. Sequeville. 

(1812) 170 E R 1343 (1343) : 3 Camp 100 (107), 
C'Ugy V. Levy. 


(1820) 38 E R 308 (308) : 5 L J (OS) Ch 55, 
H'ynnc v. Jackson. 

(1907) 2 KB 7.35 (751); 77 L J K B 71:97 
LT 155, Smith v. Frosser. 

Also soo S. 19 Note 5. 

S 3 — Note 22 

1. ( 37) 24 AIR 1937 Cal 705 (700) ; 1 L R 

(1937) 1 Cal 257 : 173 Ind Caa 203, Ouharilal 
Marwari x. Ramyopal. 

(’73) 1873 Bom P J 112, Vinayak v. Maltadaji. 

( 26) 13 AIR 1920 Cal 877 (878) : 53 Cal 615 : 
95 Ind Cas 483 (DB), Joyman Bciru x. Easin 
Sarkar. 

(’21) 8 AIK 1921 Sind 80 (81): 15 Sind LR 
135: 65 Ind Cos 37 (DB), Naraindas x. 
Jassomal. 

(’94) 1894 Pun Ro No. 69 page 229 (231) (DB), 
Damodhar Das v. Major Doran. 

Also 600 S. 35 Noto 7. 
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1. (’82) 5 Mad 394 (396) (FB), Reference 

under Stamp Act, S. 46. 
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nf I Km 1^°.''®''"'”®“*’ of, to pay stamp duty- Proviso 1. -Under the Act 

stamp dJtv ‘“unXrthL “a ' t * he Government was a party were exempt from 

renter was helV not to h ’ executed t.y a third party to an Abkari 

I enter was Held not to be exempt from stamp-duty. i 

Under tlie Act of 1802, instruments executed bv or on behalf of the Govern 
ment were exempt from stamp duty. ‘ t^ovein- 

behalf of'^oi^'in Uvmr Present Act, an instrument executed bv. or on 

oeliait ot, oi m tavour of the Crown is exempted from duty onbi in case^ u'/ierp hut 

In - respect oj’sul 

party comes under tlii oimming uliethei an instrument to which Government is a 

pa^Es bv wCm 1. 2‘J " hich prescribes the 

parties by uliom duty is payable. ^ In tlie case of a sale or lease of waste land by 

exemption Xrefrr'' ‘he 

exemption therefore would not apply.-* Nor vnouIcI it be applicable in the case of a 

“;KmrtgagoTr"‘'^" ‘h® stiJup-duty'VGngTyrbi: 

would noM. Wei".’'*'® "f®*" of an exchange of land uith Government, tlie exemption 
in ro r r ‘®®“‘>.^PP‘y the Government is not liable to pay the diitv ehar«eable 
in respect ot such instrument, it is only liable to pay half tlie diity.s l!ut sudi ex- 

c anges are exempt from duty under Government Notification issued under S. 9.*“ 

erants"a* kasro^r ‘oils and similar matters the Deputy Commissioner usually 

grunts a lc&s6 oi ^^(xli<x unci takes u couiitorn^irt or buhai in* 4.1 1 *r • 

Jitf b?; «. •“ •'» 

S 29 t(f bear the f means of a special contract under 

proviso 1 wUl not apply in“such 1 case.'./ ‘ O-xemption under 

devolv^^ (jovernment agency for the transaction of duties 

roads er^cthur Govertir^^^V" ordinary administration, such as making 

roads, erectmg Government buildings, etc., this proviso would apply. ‘'b 

deraUon^n^c:^o^niff^,?^K^Vi^®^'^^ conveyances of land without pecuniary consi- 

Government of India Notification No. G.^^tamps! dated 


S 3 — Note 25 


1. (’70) 1 Mad HCR 190 (191) (DB), Rarna^ 
swarm Cketty v. Pappa Reddi. 

2. ( 34) Pun S M Chap 3, p. 7. 

3. (’34) Pun S M Chap 3, p. 7. 

4. (’34) Pun S M Chap 3, p. 7. 

5. (’34) 21 AIR 1934 Bom 231 (233) : 58 
Bom 437 : 161 Ind Cas 911 (SB), In Uie 
matter of Indian Stamp Act, 1890. 

Sa. See (’34) 21 AIR 1934 Bora 231 (233) : 58 
Bom 437 : 151 Ind Cas 911 (SB), In the matter 
of Indian Stamp Act, 1890. (Clause 85 of 
tlio Notification of Exemption, dated 12th 
September 1931, made in pursuance of the 
powers conferred by S. 9. Stamp Act, exempts 
Irom stamp duty instrument of oxchanve 
executed by a private person where a land 


I is given by him for public purposes in ox* 
change for other land granted to him by the 
Government. The exmption is intended 
to bring in all exchanges between any 
person and Government where land is being 
acquired by Government for public purposes.) 
Also seo S. 29 Note 10. 

6. (’33) Mad SM p. 18. (Citing B. Ps. 356, 
Mis. 20th February 1904 and 756. R, Mis., 
15th April 1904.) 

(’34) Pun S M Chap 3, p. 7. 

6o. iSee (’33) Mad S M p. 18-19. (Citing. 
B. P. 322-R., Jlis., 18th November 1925.) 

66. (’34) Pun S M Part I-B, Ch. 3, para 3- 

(Citing Financial Commissioner's letter 
No. 6873, dated 13-9-1884.) 

7. (’34) Pun S M Chap 3, p. 7. 
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The instrument to come under the exemption must bo executed by, or on behalf 
of, or in favour of the Government. A mortgage executed by tlie Collector under the 
provisions of S. 17 of the Bundelkhand Alienation of Land Act (II of 1903) cannot 
be said to be executed in favour of, or on behalf of Government and is not ttierefore 
exempt from stamp duty.® 

26. Proviso 2. — This proviso exempting from duty instruments of sales, mort- 
gages and other dispositions of registered vships, was for the first time added in the 
present Act by the Select Committee in order to bring the Indian law in conformity 
^vith the law of the United Kingdom as stated in S. 721 of the ^lercliant Shipping 
Act, 1894 (57 and 68 vict., c. 60) and in the second general exemption at the end of 
the first schedule of the English Stamp Act, 1891 (54 and 55 vict., c. 39). 

Act XIX of 1838 mentioned in the proviso is Bombay Coasting- Vessels Act wliich 
provides for the registration of vessels trading coastwise and also fishing- vessels and 
harbour-craft. 

A Steamship Company issued a debenture bond for £1000 which was a market- 
able security. The debenture was one of a series j^rotccted by a trust-deed. It 
purported to create a charge upon three ships belonging to the Com])any. I'bese 
ships had previously been mortgaged by legal mortgages registered imdcr tlie Merchant 
Shipping Act to trustees for the debenture-holders. The trust-deed contained 
covenants for pajunent of principal and interest and provisions for the maintenance 
and registration of the security usual in trust-deeds. The debentuie provided that 
the holder should have the benefit, pari passu with other debenture-holders, of the 
mortgages. It was held that the debenture bond was not an instrument for the 
disposition of a ship within ol. (2) of the general exemptions contained in Sch. 1 of 
the English Stamp Act, 1891 but was liable to duty as a marketable security under 
the same schedule.^ 

27. Surcharge. — The rates of duty given in sclicdule I are subject to a surcharge 
in certain Provinces. (See Note 5 under the heading ‘(A) scheme of arrangement’* 
given at the beginning of Schedule I.) 


*4. (1) Where, in the case of any sale, mortgage or settlement, several instru- 

Severai instruments ments are employed for completing the transaction, the principal 
used m sinfedo trans- instrument only shall be chargeable with the duty prescribed in 
gage or settlement. Schedule I, for the conveyance, mortgage or settlement, and each 
of the other instruments shall be chargeable with a duty of one rupee instead of the 
duty (if any) prescribed for it in that Schedule. 


(2) The parties may determine for themselves which of the Instruments so em- 
ployed shall, for the purposes of sub-section (1), be deemed to be the principal instru- 
ment : 


•[1879— S. 6 ; 1869— S. 13 ; 1862 —Sch. A, Art. 66— General Exemptions, Note (b) ; 
1860— Sch. A, Art. 19 Note. Cf. (1870) 33 & 34 Vict., c. 97— Ss. 76, 77 (2); (1891) 
54 & 55 Vict., c. 39— Ss. 58 (3), 61 (2).] 


. (T6) 3 AIR 1916 All 171 (172): 38 All 

361 : 34 Ind Coa 280 {F13), Simwarpuri v. 
Malabddal. 


Noth 26 

1. (1911) 2 KB 1001 (1008) : 81 LJKB 
75:105 LT 482, Deddington Steamship Co. 
Ltd. V. Commissioners of Inland Revenue. 


-30 [S 4 N Beng. Bom. C.P. U.P.J several ixstrumexts used ix transaction 

hizhelt'd\^iv the Jnstrument so determined shall be the 

employe! ^ ^ ^ chargeable in respect of any of the said instruments 

BENGAL Provincial Amendments. 

and the words and figure“in Schedule I” insert the words 

d flames or in Schedule I A, as the case may be.”— j5en^. Act III of 1922, S. 5{a). 

.... T .u [1-4-1922.] 

rupees ''/o/-'’ rupee” substitute the words “two 

rupees. ~~±{eng. Act XII of 193o, S. 3. [1-6-1935.] 

cribed^L^t “instead of the duty (if any) pres- 

ment be charpp^H Mtute the words and figures “if the principal inLu- 

in SchednlVl A ’ f / P^ipal instmment be chargeable with the duty prescribed 

Schedull ! or 4 h T i prescribed for such other instrument in 

le I or Schedule lA, as the case may be .”— Act III of 1922, S. o {h). 

BIHAR [1-4-1922. J 

BOMBAY^ Bengal (i) and {m)— Bihar Act VI of 1937, S. 5. (1-1-1938.] 

CENT^R^r (»)-—Bom. Act II of 1932, Part I V, S. I5(\). [1-4-1932.] 

MADRA^ Bengal (i) and (iii)._C.r. Act VI of 1939, S. 4. [1-7-1939.] 

(i) Same as that of Bengal (i).~Madm.^ Act VI of 1922, S. 5 (a). [25-4-1922.] 

runees ’’ "ords. ‘ one rupee” insert the words “or three 

rupees. —Madras Act XVI of 1943, 8. 4 (a). [1-10-1943.] 

Schedule in that schedule” substitute the words, figures and letter “in 

Schedule I or m Schedule lA as the case may be.”-A/adra^ Act VI of 1922, S. 5 (c). 

ORISSA [25-4-1922.] 

PUNfA™^ **^‘*'* Bengal (i) and (iii).— Orissa Act VI of 1943, 8. 5. [26-4-1943.] 

worda\vnr“*^'®n‘^f?!.' '"ords and figure “in Schedule I” substitute the 

words, figure and letter “in Schedule lA.” 

eiah/‘«n!.'^o*”® ®^"'®.snb-section after the words “one rupee” insert the words “and 
eigJU annas. —Punjab Act VIII of 1922, 8. 6. [15-1-1923.] 

UNITErPROVmc'EV^ Bombay.-Sind Act 1 of 1938, 8. 2. [31-3-1938.] 

(i) Same as that of the Punjab (i). — U. P. Act III of 1936, S. 4. [1-5-1936.] 

+Lo sub-section for the words “one rupee and eight annas” suhstituU 

rue words one rupee and fourteen annas.” — U. P. Act XVll of 1948, S. 5 il). 

’[1-4-1948.] 
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Synopsis 

! R 

2 . 

Provincial Acts. 
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Scope of the section. 


4. 

Several instruments employed for 
pleting transaction — Illustrative 
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in. See Note 25 on S. 35. 
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1. Legislative changes. — The corresponding provision in the Stamp Act of 
1860 was contained in a note to Art. 19 of Sch. A. The note was as follows : 

‘'When of several Deeds, Instruments, or Writings, a doubt shall arise 
which is the principal, it shall bo lawful for the parties to determine for them- 
selves which shall be so deemed. In all cases, however, where there are more 
Deeds than one, every other Deed than the principal, requires the same Stamp as 
the principal Deed, if of value not exceeding eight rupees (which shall be the 
maximum stamp for collateral deeds), and all such collateral Deeds shall specify 
by their contents which other is the principal deed by which the conveyance 
has been effected, certifying that it is executed on the proper Stamp.” 

This note, with shght verbal changes, was repeated as Note (b) to General Ex- 
emptions in the Act of 1862. 

The Stamp Act of 1869, for the first time j^laced the provision in the form of a 
section. Section 13 of that Act provided as follows : 

‘Wliere more instruments than one are required for the completion of any 
transaction involving the execution of a mortgage-deed, settlement, conveyance, 
or lease, the proper stamp required by this Act for such mortgage-deed, settle- 
ment, conveyance, or lease, shall be borne by the principal instrument executed 
in such transaction, and each of the other instruments shall bear a stamp of 
one rupee. 

The parties may determine for themselves which of such instruments shall 
for the purposes of this section be deemed to be the principal instrument : Pro- 
vided that, where the instruments are liable to different rates of duty under this 
Act, the instrument liable to the highest of such rates shall be deemed to be the 
principal instrument.” 

Section 6 of the Stamp Act of 1879 omitted the i)roviso recasting the provision 
as follows : 

“Where, in the case of any sale, lease, mortgage or settlement, several 
instruments are employed for completing the transaction, the principal instru- 
ment only shall be chargeable with the duty prescribed for the conveyance, 
lease, mortgage or settlement in the first schedule, and each of the other instru- 
ments shall be chargeable with a duty of one rupee instead of the duty (if any) 
prescribed for it in that schedule. 

The parties may determine for themselves which of the instruments so 
employed shall, for the purposes of this section, be deemed to be the principal 
instrument.” 

The present section is similar to the above section except that the reference to 
“lease” has been omitted and the proviso, which was omitted in the previous Act, 
has been re-inserted “to make it clear that the option given to the parties to elect 
which instrument shall be considered as the principal instrument is not to be used 
for the purpose of evading stamp duty.”^ 

2. Provincial Acts. — Section 6A enacted in Bengal, Bihar, Central Provinces, 
Orissa, Punjab and the United Provinces provides lihat an instrument other than the 
principal instrument received in the Province shall be chargeable with higher duty 
which is payable on the principal instrument when received in the Provinces, unless 
it is proved that the higher duty has been paid on the principal instrument. 

See also the amendments noted belo^^ the section. 


Section 4 — Note 1 

1. Statomont of Objects and Reasons, Cl. 4. 
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are presen^^ section.— This section only apphes where the following elements 

1. There must be several instruments employed. 

2. The instruments must be employed to complete the same, transaction. 

3. The transaction must be a sale, mortgage or settlement. 

Sections 5 and 6 deal with cases where there is only one instrument. 

has no instruments are distinct, this section 

efFectins ^at different ®nce, the section does not apply to a series of instruments 
enecting at different stages different dispositions of the property. ^ 

action ‘'Hent‘e''^tW°‘' i® not a document employed for completing the trans- 

mor ^ion irm\de f t apply to a counterpart or duphcate. But special 

provision is made for the stamping of duplicates and counterparts under Art 25. 

4. Several instruments employed for completing transaction— Illustrative cases. 

assent to thf f by an uncle was endorsed by his nephew giving his 

sar^W the nartfel it f considered to be neces- 

sary by the parties the conveyance and the assent were employed for comnletine 

the transaction and, as such, the assent required a one-rupers^ampA 

secuHtv for^’tre^'ren^v^^"^; mortgaged its assets as 
Lsued L tL de 1 ? debenture stock it had issued.^ The certificates 

Lrtificates iverf tn°f constituted and secured by the trust-deed. The 
of mortgaged mstruments employed for completing the transaction 

The deecPbor^a^starrm'of^T^^^^n 9 - properties in favour of his brother S. 

intLtaTn 'I'Turtng hi^ lif^lmc Thi?^de?d° 

It was held that tlie transaction came Muthhi the word“Slement” fnTthaf the two 
ms^uments were intended by the parties to be employed ^i^l^oSetl^g ^ 

t 

his succe?sors^on^condfH„n°^r1 i? to three persons as 

off his debts and perforin his^f *®y ®bould maintain him during his lifetime, pay 
executed an a<^eL^nntn“ ."u®''f‘ "‘^'^emonies. On the same day the donees 

others should pav him a*pprt T'® them should manage A’s estate and the 

donees was a me?e e?nltar “A’?°“."* I* ^as held that the deed by the 

the twoXni^T= exphcation of the terms of the document executed by A and that 
the two documents were to be read together as parts of one and the same ilsactiom* 


^ S 4 — Note 3 

1. (’05) 3 Low Bur Rul 205 (207) (FB) i?e. 

Jerence under Stamp Act, Section 57 iV) 

2 (1902) 1 KB 142 (152): 18 T L R 126, 

V. Inland Bevenue Commrs, ((1901)2 
It B 342 affirmed.) ' 

Note 4 

281 (284): 1888 Bom pIt 
■ aoy. in the matter of Hanmappa. (This 
case was impliedly overruled in 17 Bom 687 
in so lar as it expressed an opinion that the 


Collector ought to refuse to stamp the en- 
doreoment because it was made in cent raven* 
tion ofS. 13 (present S. 14) of the Act of 1879.) 

2. (’27) 14 AI R 1927 Rang 37 (39) : 4 Rang 
456 : 99 Ind Cas 315, In re Rangoon Oyn^- 
kJiana Club. 

3. (’15) 2 AIR 1915 All 198 (199): 37 All 
2W : 28 Ind Cas 348 (FB), In the matter of 
yiaharaj Somesher Uuit. 

4. (’87) 7 Bom 34 (38) (DB), Dadcha v. 
Krishna, 
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5. A company sold a piece of land for Rs. 300,000. Rupees 5,000 were ak’eady 
paid and, as security for the payment of the balance in yearly’’ instalments, the pur- 
chaser executed a mortgage of the land. The conveyance was properly stamped 
^vith ad valorem duty, but the mortgage was stamped with a stamp of one rupee. It 
was held that the mortgage-deed was not employed for completing the sale, but was 
an independent transaction chargeable M’ith stamp duty under Art. 40.^ 

5. Document altering terms of prior document. — Where after a transaction 
has been completed, another instrument is executed materially altering the terms of 
the prior document the subsequent document cannot be considered as one emplo 3 'ed 
for completing the transaction and this section will not apply to such a case. Ihus, 
in a case arising under the corresponding section of the Stamp Act of 1809, after a 
complete lease had been executed, stamped and registered, another document was 
executed with a view to alter the first and substitute new terms so far as the rent was 
concerned. It was held that the later document required the stamp duty provided 
for a lease. ^ 


In the undermentioned case,^ two brothers executed an instrument setting 
forth a family arrangement regarding their joint property. Uhe instrument was 
stamped with the duty prescribed for settlement of p^opert 3 ^ Subsequently, after 
a short interval, the brothers executed another instrument by which the settlement 
of certain moneys and properties covered bj'^ the first deed was readjusted. No new 
property was introduced in the second deed. Both deeds were to be equally binding 
and were contingent upon the happening of other events which were at the time ot 
the execution of the second deed future events. The intention ol the parties was 
that the two deeds were to form and be regarded as one deed. It was held that the 
case fell within this section and the fir.st deed having been charged with the stamp 
duty prescribed in the schedule for settlement of propert}*, the second deed was 
chargeable with a duty of one rupee only. 


This decision shows that where the transaction 
one of the documents is of a later date than the other 


i.s the same the mere fact that 
and is executed for the purpose 


of modifying the provisions of the earlier one will not make this section inapplicable. 
It will depend on the circumstances of each case whether the documents are executed 


in course of the same transaction. 


6. Instrument containing several sheets. — Several sheets of paper used for 
writing an instrument constitute only one instrument ; they cannot be regarded as 
several instruments. They are, therefore, not separately liable to stamp duty. 


7. Schedule to deed. — Schedules referred to in any agreement, lease, bond, 
deed, or other instrument were chargeable with stamp duty under Arts. 48 and 03 of 
the Stamp Acts of 1860 and 1862 respectively. This provision was omitted in the 
subsequent Acts. In a case arising under the Stamp Act of 1869 it was held that a 


5. (’00) 3 Low Bur Rul 205 (207) (FB), 

Rtjereivce under Stamp Act, Section 57 (i). 

S 4 — Note 5 

1. (’73) 20 Suth WR 36 (37) (DB), Byjnnth 

Duit Jha V. Alt. Pulaohee Dobain. 

[See aUo (’31) Bong S M Vol 1 p. 18. (A deed 
modifying but not matorinlly altoring the 

comlitions of on original leaso or a supplo- 
niontury do<'<l purporting to rectify mistakes 
in a bouialary in a kabuliyat previously 
rogiston'd is an agreement and shoud bo 
stuniixxl as sucb.)J 


[See however (’40) Bihar S -M page 100. 
(Supplementary deed puqjorting to rectify 
certain initstakos in boundary in a habidiyat 
previously rogistcrotl if tho parties wiahod 
such a document to bo treated as part of tho 
original lease, thc'y must pay tho same stamp 
duty as would bo payable if n In-sh loose 
woro mado. (Board’s file No. 117 of 1010).)] 

Also 800 S. 2 (16) Noto 19. 

2. (’15) 2 AIR 1915 All 81 (82) : 37 All 
; 159 : 27 Ind Caa 731 (DB), In the matter of 
I Shandjhu Diyal. 
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schedule appended to a deed of sale was not a "collateral instrument” within the 
meaning of cl. (lo) of Sch. II of that Act and as such it did not require a stamp.^ 


A schedule annexed to an instrument merely forms part of the instrument and 

cannot be treated as an mstrument in itself. It wiU not, therefore, faU within the 

expression other mstruments” in this section so as to be liable to the fixed stamp 
duty provided for such instruments. 


8 . Correspondence— Agreement contained in— See Xote 2r> on Section 35. 

9. Deed confirming invalid document duly stamped.— A deed of conveyance 
^as executed under a power-of-attorney. The power-of-attorney was not produced; 
but annexed to the deed was what professed to be a copy of the power, the execution 

^ ^as, lowever, not proved. A second deed was produced confirming what 

'TLic ^^*^1 under the power, and containing also operative words of conveyance. 
Ihis deed was not stamped with ad valorem duty. It was objected that the first 
deed was inoperative without the second, and that the second could not be read for 
want of proper ad valorem duty. It was held that to effect the conveyance, both the 
deeds were wanted; but it was sufficient that one of them had the stamp which the 
conveyance constituted by the two required.^ ^ 


5. Any instrument comprising or relating to several distinct matters shall be 
Instruments rciat- Chargeable with the aggregate amount of the duties with which 
mg to several distinct Separate instruments, each comprising or relating to one of such 
matters. matters, would be chargeable under this Act. 


Synopsis 


1. Legislative changes. 

2. English law. 

3. Scope. 

4. Instruments relating to several distinct 

matters. 

5. Illustrative cases. 

6. Penalty clause. 


7. Lease*deeds. 

8. Several parties. 

9. Principal and surety. 

10. Several properties. 

11. Stamp duty paid sufficient for one of the 

matters covered by the deed — Effect. 

12. Instrument covering several sheets. See 

Note G on Section 4. 


1. Legislative changes.— Act XXXVI of 1860 and Act X of 1862 did not con- 
tain any provision corresponding to the present section. 


Act XVm of 1869 contained the following in the proviso to paragraph XIV • 

Provided that when any one instrument purports for distinct considerations, 
convey y way of sale, to lease, to give, or to mortgage two or more subject-matters^ 

or to convey by w'ay of sale, to lease or to give one subject-matter and to mort- 
gage another, * 


such mstrument shall be chargeable with the aggregate amount of the duties to 
w 1 C mstruments effecting separately each of such conveyances, leases, gifts or 
mortgages w’ould be fiable under this Act.” 


^ ’ 1869— S. 14. proviso. CL (1870) 33 & 34 VIct, c. 97— S. 8(1); 
(1891) 54 6c 55 Viet. c. 39— S. 4 (a).] 


. S 4 — Note 7 

i ® H C R (App) 36 (36), Reference 
under tJ^e Stamp Act. \ n j ^ 


S 4 — Note 9 _ 

1. (1841) 2 Q B 249 (251) ; 11 L J Q B 1? 

114 E R 97, Doe d. Priest v. IVeston. 
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Paragraph I of S. 7 of Act I of 1879 is the same as the present section. 

2. English law. — Section 4 of the English Stamp Act, 1891 (54 & 55 Viet., 
Ch. 39) which corresponds to this section runs as follows : 

“Section 4 : Except where express provision to the contrary is made by this or 
any other Act, — 

(a) An instrument containing or relating to several distinct matters is t^ 
be separately and distinctly charged, as if it were a separate instrument, with 
duty in respect of each of the matters ; 

(b) An instrument made for any consideration in respect whereof it is charge- 
able with ad valorem duty, and also for any further or other valuable considera- 
tion or considerations, is to be separatly and distinctely charged, as \£ it were a 
separate instrument, with duty in respect of each of the considerations. 

3. Scope.— This section deals with the stamping of what may be called a multi- 
farious instrument, i.e., an instrument which comprises or relates to several distinct 

matters. 

This section is the converse of S. 4. Section 4 deals with cases in which several 
instruments are employed to complete one transaction while this section deals witli 
cases in which one instrument embodies several matters. 

Section 14 deals with cases in which several insiruynents are sought to be engrossed 
on the same stamp paper. Under this section the instrument is only one but the 
matters dealt with are several distinct ones. 


Under this section, the inadequacy of stamp due to the non-compliance with the 
section will affect all the matters comprised in the document. But under S. 14 
non-compliance with the section will not affect the first instrument engrossed on the 
stamp paper but only the subsequent instruments. 


Where an instrument covers only one matter but is of an ambiguous nature and 
is such as to fall under two or more articles in Sell. 1, S.b will apply and the instrument 
will be chargeable with the highest duty applicable to it under the schedule. 


4. Instruments relating to several distinct matters. — The test to see whether 
an instrument comprises or relates to several distinct matters is to consider whether 
it embodies a single transaction or two or more distinct transactions.' This is a 
question of construction in each case. But the followmg points may be noted as 
being of a general nature : 


Wliere a provision in an instrument is such that even had it not been expressed, 
it would have been implied by the law, it cannot be regarded as a ‘distinct matter . 

Provisions which are merely ancillarj' to the leading object of an instrument 
camiot be considered as being distinct matters.® 


Section 5 — Note 4 

1. (’33) 20 AIR 1033 All 321 (323, 325) : 65 

All 408 : 143 Ind Gas 486 (FB), Bam Swarup 
V. Joti. 

<’82) 8 Cal 254 (259) ; 10 Cal L Rep. 33 (FB), 
Ex parte Hill. 

(’83) 1883 Bom PJ 277, In re Vithal Oovind. 
(Tho ‘distinct matters’ referred to in S. 7 
of Act I of 1870 moans matters of different 
kinds such as an agreement for service and a 
lease which cannot blend into one or at any 


rate are not so intended or conceived by the 
parties that they can bo regarded os merely 
parts of a single aggregate.) 

2. Halsbury’s Laws oj Englandt Vol. 24, 

pago 708. 

3. Halsbury’s Laws of England^ Vol. 24, 

pages 708, 709. 

(1902) 1 KB 441 (445): 71 LJKB 92:85 
L T 663 : 50 W R (Eng) 280, British Electric 
Traction Co. v. Commissioners of Inland 
Revenue. 
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Tlie usual covenants? in deeds of sale, lease, etc*., are not "distinct matters. 

\Miere several persons join in executing an instrument, it cannot be treated as 
comprising several distinct matters where there is community of subject-matter as 
regards the property or interest affected. 

Where several jjroperties are transferred for a single consideration, the instru- 
ment covers only one matter and not distinct matters. 

An instrument may relate to the same matter and not to several distinct 
matters although it contains several distinct contracts.^ 

In appl^ ing this section what must be considered is what the parties concerned 
purported to provide for by the instrument and not whether aiiv particular provision 
was necessary or might hav’c been dispensed with.® 

See also the undermentioned case.® 

5- Illustrative cas es,— T he meaning of •dist inct matters ’ under this section 

( 03) 26 Mad 473 (475). Reference under tdanip 
Act jS. 61 {!). (W'^horo the considoratiou for 
a looso consisted partly of rent to bo paid 
t^och month and partly of a sum equal to a 
month s rent paid in adv’anco and to bo repaid 
at the end of tho lease, the instrument was 
not to bo regarded as dealing with two dis- 
tinct matters under S. 7 of Act 1 of 1879, 
but as relating only to ono matter.) 

(1839) 150 ER 1553 (1.554); 8 LJ Ex 80. 

Ranvsbottotn, v. Robert Davis. (13y a written 1 
agrooment thn)e persons bound thoinsoJvos ! 
tiiat in coiisidoration of cliscliarging a 
debt due from B to C', amounting to £200 
with tho costs thereon, each of tho throo 
would severally pay £50 and J part of such 
costa and give a bond, bill or noto for his 
own proportion. Held, "this is only ono 
^ansaction and only ono stamp is necessary. 

Hero each of tho parties entered into ono 
agreement by which each bound himself to 
a certain extent, in consideration that the 
others would do tho same. This is similar 
to Down V. AsUey, (1805) 127 E R 467 where 
it was hold that if several persons bind thein- 
^Ives in penalty by ono bond, conditioned 
lor tho performance by each and every of 
them of tho same matter, such bond required 
1 stamp. (There aro several cases 

of tho same class, oapocially those of tho com- 
position-deod. Soq also Davie v. WiUiains, 

(1811) 104 ER 358:13 East 232.)") 

[S^ also (’85) 9 Bom 417 (418): 1885 Bora 
PJ 47 (FB), Eknath v. Jaganyuxth. (In con- 
sideration of J and S giving up their claims 
property, E agreed to discharge certain 
debts and to pay an annuity to J and 5. 

Heldy tho instrument should bo stamped as a 
release only.)] 

3a. (’31) Beng SM Vol. I p. 18. (Citing. 

Advocate Gcnerare opinion enclosed in letter 
No. 155, dated the 31st January, 1884, from 

to tho Government of India.) 

( 40) Bilior S M p. 100. (Do.). 

^ 102 p. 483 (486) 

'Vri:’ Kahan. (A goocl illustration 

oi this principle is furnished by tho case of a 


bonilwith sureties in whicli contracts of tho 
principal and .sureties aro written si'paratoly. 
It ha.s IxHui held that single stamp is suiK- 
ciont for both ns they relate to tho same 
matter though tho contracts aro ilistinct.) 
( 10) 1910 Pun Ro No. 15 : 5 Ind Gas 812 (813) 
(BB), In re Bta/np duty. 

(’28) 15 AIR 1928 Lah 370 (371) : 105 Ind 

(DB), TeJ Ram v. Maqbal Shah. 
u transaction is one and ono only> 

the subject matter of tho agreemont being 

of tho umouDit advanced^ 
the more fact that thoro aro two covonante 
in the ilood, tho lirst making certain proper- 
ties charg(»ablo in the first instance, and tho 
second providing that in tho event of the 
sale proceeds of tho aforesaid propiortiees 
being found insuiliciont, ‘ tho mortgagees 
wouUl bo entitled to proceed against certain ■ 
other properties, does not in any way affect 
tho question.) 

(’36) 23 AIR 1936 Cal 814 (814) : ILR (1937) 

1 Cal 461 : 167 Ind Cos 202, Radha Oovinda 
V. Rrun Brahma. (Vakalatnama — Two sti- 
pulations — Ono by which pleader to receive 
certain fees for work to be done — Second by 
which pleader if not paid in advance not 
bound to appear — These two hold not dis- 
tinct matters.) 

5. (’17) 4 AIR 1917 Mod 14 (17) : 37 Ind Cos 
984 (DB), Rama Sivami Iyer V. Gnanafnani 
Nachiar. 

(’36) 23AIR 1936 Cal 814 (814) : ILR (1937) 

1 Cal 461 : 167 lad Cas 202 (DB), Radha 
Gobimia v. Ram Brahma. 

6. (1929) 1 KB 608 (617); 98 LJKB 384: 
143 L T 437, Atwell v. Commissioners of 
Inland Revenue. (The expression ‘ distinct 
matters (in S. 4 of English Stomp Act) 
moans matters which are distinct for tho 
purposes of tho Stamp Act. It two different 
classes of projierty are being transferred by 
tho same words of assignment in tho same 
document and those to different classes of 
property in the same document are differoat 
from the point of view of the Stamp Act 
and taxation, it seems that they must be 
distinct matters.) 
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has been considered in Note 4. The illustrative case law on the subject has been 
classified below under appropriate topical headings : 

1 Deeds of conveyance. 

A — Matters which are not distinct. 

(i) Convej’ance and a stipulation to pay a part of the consideration in instal- 

ments. The latter is accessory to the conveyance.^ 

(ii) The usual covenants for title in a deed of sale are not chargeable separately 

as indemnity bonds. ^ 

(iii) Deed of sale containing a clause whereby the seller mortgaged certain 
other properties as security for the due performance of his covenants.^ 

(iv) A covenant in a deed of conveyance transferring shares in a company, 
that the transferee of the shares would hold them subject to the rules and 
regulations of the company.’^ 

(v) A statement in a deed of sale that a portion of the consideration was given 
as a present to the puichaser is not cliargeable separately*as a gift.® 

B — Matters which are distinct. 

(i) Deed of sale of certain properties in liquidation of a part of the vendor’s 

debts to the vendee, with a i^romise to pay the balance within a certain 
period and an agreement on the part of the creditor-vendees not to sue 
for the debts for that period. The deed constitutes three matters, a 
conveyance, a bond and an agreement.'^ 

(ii) Conveyance and an agreement that the property should be held as security 
for the debts as per terms of another instrument of mortgage.’ 

(iii) Conve 3 'ance and release.® 

(iv) Conveyance and agreement by vendor to pay the assessment pending 
mutation of names in the Collector’s register.® 

(v) Lease of one house and also agreement to sell several houses wliich is not 
accessory to the lease. 

2. Mortgage-deeds. 

The following stipulations in a deed of mortgage were held not to be distinct 


S 5 Note 5 

1. (1827) 7 Ex 211 (217): 41 L J Ex 106: 
26 L T 633 : 20 W R (Eng) 610, Lirnmer Aa- 
phalte Paving Co. v. Commiaaionera of Inland 
Hev&nue. 

2. (’76) 1 Mad 133 (133) : 1 Ind Jur 128 (FB), 
liejerenct by Board of Jievenue. 

Also 600 S. 2 (5) Note 12, S. 2 (10) Noto 18, 

S. 2 (22) Noto 10 and Art.34 Noto 3. 

3. (’20) 7 AIR 1920 Mad 225 (226) ; 43 Mad 
365:56 Ind Gas 154 (FB), In re Secretary to 
the Commiaaioner. 

Albo Boe »S. 6 Noto 7. 

4. (1841) 2 QB 321 (324): 11 LJQB 9: 
114 ER 128 (127), Wolaelay v. Cox. 

6. (’33) Mad S M p. 20. (Citing B. P. 2251, 

Ist July 1884.) 

Also 600 S. 2 (10) Noto 18. 


6. (’36) 23 AIR 1936 Lah 449 (452) : 17 Lah 
223 : 162 I C 774 (SB), Shama Din v. Collector, 
Amritaar. 

7. (1908) 1 KB 865 (891, 893) : 77 LJKB 
746 : 98 L T 405, Sujfveld {Lord) v. Commia- 
aionera of Inland Revenue. 

8. (’87) 11 Mad 40 (41) (FB), Reference under 
Stamp Act S. 16. (A document purporting 
to bo two inBtnirnents, ono a convoyanco 
written on tho face of the paper and ono a 
reloose, written on tho back of tho paper, 
which was impressed with 1 Rupee stamp 
— Thus contravening S. 14.) 

9. (’91) 15 Bom 675 (677) {F B), Sitiapaya v. 
Shivapa. 

10. (1846) 8 QB 371 (381): 15 L J B Q 
146 : USER 916 ; 70 R R 520, Loveloc v. 
Franklyn. 
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matters ^nthin the meaning of this section, as they are the usual covenants in a 
properly drawn up mortgage-deed and are implied by law even if they are not 
expressly stated therein : 

(i) Assignment of policy of assurance with a covenant to spend for the pre- 

miums and to recover the expenses thereof and other necessary expenses 
as principal amounts ^ 

(ii) Mortgage of leasehold property — Stipulation that costs, charges and 
expenses of renewal to be a charge on the property mortgaged.^ ® 

(iii) IMortgage of land — Covenant by the mortgagor to pay all taxes, rates and 
assessments on the landA^ 

(iv) Stipulation in a deed of mortgage that mortgagor should pay to the 
mortgagee all the proper expenses incurred by the latter in defending 
his title in suits brouglit by the mortgagor’s cosharers and also any debts 
charged upon the mortgaged property which the mortgagee might pay.^* 
So also a stipulation to pay other necessary expenditure over the pro- 
perty incurred by the mortgagee.^® 

(v) Stipulation that the promissory notes kept as security for the due per- 
formance of his contract by a contractor, should be returned to him on 
completion of the contract.^® 

See also the undermentioned case.^’ 


3. Agreement of sale. 

(i) An agreement of sale of goods containing stipulations relating to payment 

of godown rents and fire insurance. The matters are not distinct as 
they are accessory to the main object of the agreement.^® 

(ii) Agreement for purchase of estate with a stipulation securing purchase- 
money constitutes a single matter.^® 

4. Bought and sold notes. 

A stipulation in a bought and sold note for sale of goods to refer any dispute 
to arbitration is not a separate and distinct matter. 2® 


11. (1851) 155 E R 842 (845) : 21 L J Ex 49 : 

7 Ex 28 (35), Lawrance v. Boston. 

(See (1860) 5 Ex 1 (6) : 155 E R 1, Caldtcell v. 
Dawson. 

12. (1843) 152 ER 929 (932) : 13 LJ Ex 
57, Wrofujhtofi v. Turtle. 

13. (1838) 112 ER 973 (975) : 7 LJQB 
263, Doe d. Merceron v. Bragg. 

14. (’85) 9 Bom 435 (437): 1885 Bora PJ 
64 (PB), Damodar Qangadar v. Vamanrao 
Lakshman. 

Also 800 S. 2 (5) Note 12, S. 2 (17) Note 23 
and Art. 34 Note 3. 

15. (1908) 1 KB 865 (888, 890) : 77 LJK 
B 746 : 98 L T 405, Suffield (Lord ) v. Com- 
missiofurs of Inland Revenue. 

(1832) 131 ER 356 (359): 1 LJCP 59, 

Doe dem Scrutton v. Smith. 

16. (’88) 11 Mad 39 (40) (FB), Reference 
under Stamp Act, S. 46. 

Also 800 S. 2 (17) Noto 23 and Art. 5 Note 3. 

17. (1844) 153 ER 100 (102): 13 L J Ex 
200 ; 3 L T (O S) 68, Doe d. Bowman v. Lewis. 
(Mortgage-docd with an assignment by a > 


former mortgage© to whom part of tho money 
is paid in satisfaction of hi» mortgage — Meld 
that assignment does not require an ad<li- 
tional stamp. An ad valorem stamp paid 
on tho mortgago-d-5od is sufficient.) 

18. (’92) 15 Mad 150 (152) (DB), Kgd v. 
Mahomed. 

(’36) 23 AIR 1936 All 481 (484) : 58 All 1083: 
163 Ind Gas 614 (SB), In re Board of Revenw. 
OVhero tho principal agreement embodied 
in the document was ono for sale of sugar- 
cane crop, and all tho other covenants which 
followed •wore of subsidiary or auxiliary 
nature, and none of them was independent 
of the main agrooment which it was the ob- 
ject of the parties to reduce into ^>*riting: 
Held that tho nature of the transaction was- 
not changed.) 

19. (1847) 136 ER 824 (827) : 17 LJCP 
58 : 10 L T (OS) 88, Rushbrcok v. Hood- 

20. (’12) 39 Cal 669 (677) : 16 Ind 153» 
Bombay Co. Ltd. v. National Jute MilU Co. 
Ltd. 
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5. Trust-deeds. 

(i) An instrument purporting to declare a trust of certain funds devoted to 

charity comprised of two amounts — Rs. 1,00,000 as the result of appeal 
to the public and Rs. 2,00,000 obtained from a trust already created by a 
will. The deed was stamped at Rs. 15. It was held that it comprised 
two distinct matters, as it operated as a deed of settlement in respect of 
Rs. 1,00,000 and was chargeable at the rate of As. 8 per cent, and as 
regards Rs. 2,00,000 it was an appointment deed chargeable with the duty 
of Rs. 15 under Art. 7.^1 

(ii) An order appointing new trustees and vesting the property belonging to 

charity in them is a document comprising two distinct matters. 

(iii) An agreement between several press o^vners was to the effect that all the 
profits made by each individual member should be shared by all in a fixed 
proportion with the proviso that Rs. 50,000 should be accumulated 
and held in trust as security for the due maintenance and observance of 
the agreement, before any profits were divided. It was held to relate to 
two ^stinct matters namely an agreement and a declaration of trust.^^ 

6. Promissory note. 

A joint and several promissory note executed by two parties provided for pay- 
ment of the money by instalments and contained a clause that any time 
given to or security taken from or composition or arrangement entered • 
into with either of the parties should not prejudice the rights of the holder 
against the other. It was held that the note did not comprise several 
distinct matters and was a valid single promissory note.^* 

7. Deed of apprenticeship. 

A deed of apprenticeship by which an apprentice is bound to serve for seven 
years with two persons, for four years with one person and three years 
with another to learn two different trades is an instrument containint/ 
on matter only.^^ ® 

8. Miscellaneous. 

A. Matters Iteld to be distinct. 


(i) A deed of separation between a husband and wife with a covenant on the 
part of the husband to pay the wife for her separate use a certain sum at 
specified dates. 


(’16) 3 AIR 1916 Sind 86 (92) t 10 Sind L Ii . 
14 : 35 lad Oas 449, TaracfMfid Qanaliattidaa 
V. Louis Dreyfus und Co. 

[See (’13) 40 Oal 219 (229) : 18 Ind Cas 978 
(DB), Baijnath v. Ahmed Musajil. 

Also B60 S. 6 Note 7, Art. 6 Not© 10 and Art. 
43 Not© 3. 

[But see (’09) Ind Cas 371 (374) (Cal), 
Hurdawary Mull v. Ahmed Musaji.] 

21. (’ll) 35 Bom 444 (447) : 11 Ind Cas 982 

(FB), In re Abdulla Uaji Dawood. 

Also sec Art. 68 Note 7. 

[But see (1840) 113 E R 718 (720) : 11 L J Q 
B 19, Doe d. Hartiorighl v. Fereduy. (Tbo 
quostion in this case was whothor a cloud 
by which certain lands were conveyed on 
certain trusts and in which a doclaration of 
similar trusts was also mad© as to certain 
Govornmont stocks is to bo considorod as 
two deeds forth© purpose oftho Stamp Act — 
— Held, “wo find no provision in the Act 
except in cases of conveyances by way of 


sale that where a deed operates on several 
subject-matters in several ways, it shall 
have several stamps ; and in absence of 
any such provision we tliink that one stamp 
is suflicient.’’)] 

22. (1877) 3 Ex D 46 (48) : 37 LT 612:26 
W R (Eng) 115, Uadgett v. Commrs. of Inland 
Revenue. 

23. (’87) 11 Mad 216 (217) (FB), Reference 
under Stamp Act, S. 40. 

24. (1903) 1 KB 531 (533) : 72 LJKB 
208 : 88 L T 52 : 51 W R (Eng) 374, Kirk- 
wood V. Carroll. 

(1892) 61 LJQB 446 (448) : 66 LT 532, 
Yates V. Evans. 

25. (1828) 108 E R 1036 (1037) : 6 L J (OS) 
M C 107, Rex v. Louth. 

Also see Art. 9 Note 1. 

26. (1898) 2 QB 290 (293) ; 67 LJQB 
694 : 78 L T 746, Lewis v. Inland Revenue 

Commissioners. 
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(ii) Acknowledgment of debt and release. 2? 

(ill) A deed purporting to be a power-of-attorney was also held to be a mort- 
gage-deed and an agreement. 2» 

B. Matters held not to be distinct. 


(ii) 


(i) Stipulation in a vakalainaytm that the pleader is to receive certain fees for 
the Mork done for the client in a case in which it is filed and that the 
jileader is not bound to appear and act if fees are not paid.2» 

A memorandum by rv-hich, in consideration of A withdrawing a distress 

loi re:d exceeding £ 20 agamst B until a future date, B agrees that in 

case of default it shall be lawful for A to enter and distrain does not 
require an agreement stamp. 20 

(lii) Memorandum that certain bills are deposited with a person who agrees 

thereby to return them on demand being an agreement to do what he is 
bound by law to do . 21 

(iv) The documents in question were held to be acknowledgments only and 
did not contain any otlier distinct matter.^^ 

See also the undermentioned case. 


Clause.— A perial clause in an instrument being subsidiary and 

accessory to the mam object of the deed is not a distinct matter. The following cases 
are based on this prmciple ; ” 


( I ) An instrument by which certain property was sold for Rs. 200 contained 

a clause that if for any reason the property did not pass legally to the 
pmehaser, he should get Rs. 800 as compensation. The question was 
whether the document contained two distinct matters, namely, a convey- 
ance and an indemnity bond. Tt was held the promise to pay Rs. 800 
could not be treated as a separate obligation chargeable with dutyA 

( II ) A deed purporting to be a bond recited m the condition that the defendant 

^ of years in a certain public house for £1000 and a 


27. (’17) 4 AIR 1917 Mad 14 (16, 17) : 37 
Ind Cas 984 (DB), Rania^wami Iyer v. Ona- 
namani Nachiar. 

Also SCO S. 6 Note 7. 

28. (’45) 32 AIR 1945 Lah 69 (72) ILR (1946) 

Miran Baksh v. Emperor. 

814 (815) : I L R 
(1937) 1 Cal 461 : 167 Ind Cas 202 (DB) 

Radha Qobinda v. Ram Brahma. (Such a 
i^l^lat IS chargoablo only under Art. 10 of 
Sen. II of tho Court-Fees Act and cannot also 
iM chargod as an agrooment under the Stamp 
Act. In tho absence of any definito provision 
ot law a vakalatnama is not chargeable both 

wider the Court-Fees Act and tho Stamp 
Act.) ^ 

(781):1LT (OS) 

109, Htll V. Ramm. 

31. (1828) 108 ER 861 (862) : 6 LJ (OS) 
K B 176, IMullett v. Huchison. 

32. (1828) 108 E R 


6 LJ (OS] 
(Letter ad 


' 8^2 (862) 

^ B 177, Langdon v. »u 

^ssed to plaintifif by defendant ; “I hav< 
this day received a bill of exchange for £30C 
drawn by one B on T bearing my endorse- 
ment and the endorsement of B, which 1 


hold as your attorney to recover the value 
from the respective parties, or to moke such 
other arrangement for your benefit as may 
appear to me, in my professional capacity, 
reasonable and proper” — Held, only an 
acknowledgment and no other agreement.) 
(1848) 136 ER 1107 (1108): 6 CB 834 (835), 
Hotley V. Webb. (An acknowledgment in 
these terms : “I hereby acknowledge that 
you have for my accommodation, accepted 
a bill of oven date herewith for £25 payable, 
etc., and I agree to provide for the same when 
due.” — Held, simply an acknowledgment.) 

33. (’28) 16 AIR 1928 All 162 (163) : 60 AU 

504 : 118 Ind Cas 173 (FB), /n the matter 0 / 
Shyam Sunder Lai. (Document called ear- 
khat agreeing to pay interest properly signet! 
and stomped at 8 AnnA.q as agreement credit 
and debit entries made below the signature — 
Document constitutes only one agreoinent 
and not several separate agreements in res- 
pect of each entry.) 

S 5 Note 6 

1. (’31) Beng S M Vol I. p. 18. (Citing Board 

of Revenue Resolution No. 3327 St., dated 
tho 7th March 1934.) 
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stipulation on the part of the defendant not to convert another public 
house belonging to the defendant into a wine-vault under a penalty of 
£500. The deed was held not to contain distinct matters.^ 


7. Lease-deeds. — A covenant for renewal in a lease^ or a covenant in a lease 
giving an option to the lessee to buy the property^ is not a matter distinct from the 
lease. In a surrender of a lease for a term by an indenture in consideration of a 
certain amount and the grant of a new lease in favour of the same person at an in- 
creased rent, the agreement to grant a new lease is not a distinct matter.® 

A covenant in a lease that the landlord should insure the premises and that the 
premia for the insurance should be added to the rent and be payable as rent by the 
lessee^ or a covenant in a lease of tramways by the municipal corporation that the 
le.ssee should purchase all the electrical energy required for the purpose of running 
trams from the lessors® or an undertaking by a person other than a lessee to pay the 
rent,® is not a matter distinct from the lease. 

Every lease implies an agreement to surrender at the end of the term by the 
lessee and where a deed expressly recites such a covenant, it does not become a dis- 
tinct matter, even if the lessee agrees to pay a certain amount per year for the period 
•of holding over.’ 

The mere fact that the concurrence of certain parties is required to effect a 
lease and is recorded in the document does not make an instrument which is other- 
wise a single contract of lease, a multifarious deed.® 

Where, however, a deed of lease contains an agreement for sale of the fixtures, 
furniture and the stock-in-trade on the premises leased, the latter agreement does 
not relate to the subject-matter of the lease and is a “distinct matter.”® Where a 
deed of marwpat, i.e., a coimterpart of a lease executed by a tenant also contained a 
provision whereby the arrears of rent were charged upon the improvements that 
might be effected by the tenant it was held that the deed was both a counterpart 
of a lease and a mortgage and should be stamped with the aggregate duty.^® Simi- 
larly, an attested agreement in a lease whereby the lessee agrees to deliver to the lessor 
.a certain quantity of grain on account of the balance of the previous year, amounts 


2. (1816) 171 ER 420 (420) : 1 Stark 119 

(120), Hughes v. King. 
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(554), Partt v. Thomas. 

(1831) 109 ER 1125 (1125): 36 RR 550, 
Price V. Thomas. 
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Tukaram. 

8. (’10) 37 Cal 629 (633) : 6 Ind Cos 762, 
In tlte matter of Parasea Collieries Ltd. 

9. (1811) 128 ER 151 (152): 3 Taunt 382 
(382) : Corder v. Drakeford. 

(1826) 108 ER 16 (18) : 5 B & C 41 (47), 
Clayton v. Burtenahow. 

10. (’18) 6 AIR 1918 Mad 604 (505) : 41 Mad 
469 : 42 1. C. 943 (FB), Qovindan Namburdri 
V. OUathayU Moidin. (Note. — A Full Bench 
in a subsequent case reported in AIK 
1920 Mad 225 : 43 Mad 365 (FB). Iiavo hold 
a contrary view in respect of a similar clause 
in a sale deed and have expressed that this 
case should not bo followed in future coses.) 
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to a bond and is chargeable as a distinct matter apart from the lease. 

See also the undermentioned cases^^ in which the document in question was 
held to be a lease as well as a mortgage and as such governed by S. 6. (See also Note 7 
on S. 6.) 


8. Several parties. — Where several persons join in an instrument, their shares 
in the transaction constitute separate and distinct matters, unless there is a commu- 
nity of the subject-matter either in respect of property or interest in all the parties.* 
The following are some of the instances in which it was held that the instrument did 
not relate to “distinct matters” because of such community of subject-matter : 

(1) An agreement styled as one for sale of fish executed by 81 residents of the 

same viDage for raising a loan of Rs. 250 for a common purpose.* 

(2) An instrument whereby a person conveyed his tenant right in 20 bighas 

to three persons who purchased it in three equal shares.* 

(3) A bond jointly executed by two persons."* 

(4) An assignment of prize money of several seamen on a privateer payable 

out of a single fund.® 


(5) An agreement by several persons for a subscription to a common fund 

such as for making a wet dock.® 

(6) An agreement by six persons to give a musical performance jointly by all. 

(7) An agreement by several underwiiters on one policy to refer a dispute as 

to that policy to arbitration.® 

(8) Release by two of next of kin to an administrator in respect of their in- 

terests in the goods of the deceased.® 


(0) Joint document in favour of one person executed by 37 persons authorising 
that person to receive certain sum of money on their behalf and to sign 
the refund bill — all of them being jointly mterested in that fund.*® Where, 
however the power-of-attorney signed by several persons in favour of one 


11. ('05) 7 Boiu LK 0:29 (Uai) (SB). Ram^ 
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1895.) 
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10. (’86) 9 Mad 358 (359) (FB), Reference 
under Stamp Act, S. 46. 

[See aU'O (’92) 15 Mad 386 (389) (FB), Refer- 
ence Stamp Act, S. 46. (Ten miras* 

dars of a village executing an instrument 
authorising the person named therein to 
recover for them from their former agent 
the perquisites and other communal in- 
come pertaining to their mirashi rights, to 
cultivate their maniains, to distribute to 
them proportionately to their shores the 
profits of a certain common land, ©to. - 
Held, the instrument was a powor-of-at‘ 
tornoy and should boar a single stamp 
of Rs. 6.) 

(1828) 108 ER 1152 (1153): 8 B & C 565 
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man requires that man to act in relation to different subject-matters in 
none of which all of them have any common interest, the matters are 
distinct and the power-of-attorney requires as many stamps as there^are 
executants.^^ 


See also the undermentioned cases.^^ 

In the instances given below the instruments executed by several persons were 
held to comprise several “distinct matters”: 

(1) An agreement between a mining company and the o^v^lers of several 

pieces of land for the purpose of carrying out mining operations, executed 
by the several landholders, each mterested only in the piece of land 
mentioned against his own name in the document. 

(2) A single bond whereby sixteen different debtors bound themselves severally 

to pay the individual debt entered against the name of each in the bond.^* 

(3) Agreement by several persons to sell their crop of hops then growing on 

the number of acres attached to their respective names, at the price 
mentioned in the agreement opposite to the name of each.^® 

(4) One deed operating as four transfers and release in favour of four persons.^® 

In Sunitabala Debi v. Dhara Sundari Dehi^'’ it has been observed by their Lord- 
ships of the Privy Coimcil that it is possible, though inconvenient to execute in ono 
document a mortgage of one half of an entire property in favour of each of two inde- 
pendent mortgagees and thus to combine two independent mortgages in ono deed. 

The fact that the several executants come together and sign the document at 
the same place and time will not make an instrument which really covers several 


11, (’92) 2 MoU L Jour 178 (180) (Fli), Re- 
Jerence under Stamp Act, S. 4(i. 

Also BOO Art. 48 Noto 7. 
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throo persons, ono of whom was moroly a 
surety for tho other two — Annuity to bo 
paid to two persons in certain proportion, 
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Held, it was a single annuity and tw'o stamps 
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(1726) 92 E H 440 (441) : 2 Stra 716, Rex v. 


Reeks. (If a statute directs that thoro shall 
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woro several.) 
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Ex. 384 : 80 H R 517, Wills v. Bridge. (An 
indenture w’horoby throe persons jointly 
convoyed their separate interests in certain 
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stamp is sullicient. 

13. (1900) 10 Mad L Jour 378 (381) (FB), 
In re. Body Naikan and Best and Co. 

(’01) 24 Mud 176 (185) (FB), Reference under 
Stamp Act, S. 57. (Agreement with numer- 
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<iistinct matters one which does not do so. Similarly if the matter is single the fact 
of the several executants signing separately and writing separate endorsements 
reciting their hability will not multiply the duty.^® 

9. Principal and surety. — An instrument embodying a contract by the principal 
and his surety is an instrument which comprises two “distinct contracts'" relating to 
the same transaction and not one relating to two “distinct matters'* and therefore 
does not come within the provisions of this section.^ The contract of surety is 
accessory to that of the principal and in respect of the same consideration. The 
leading object of the instrument is the contract by the principal and the stamp 
paid on that covers the contract by the surety.^ Even if the contract by the principal 
and that of the surety are ^v^itten and signed separately on the same paper, they 
may be parts of the same transaction and constitute a single instrument chargeable 
with one duty only.® Thus, where an instrument purporting to be a bond by A was 
written and signed by A which was followed by a contract of suretyship by B, written 
and signed by B separately on the same paper below A's \vriting it was held that both 
these contracts constituted a single instrument of bond executed by A and B jointly 
and chargeable with one duty.* 


By a bond, A as a principal and B as a surety jointly and severally bound them- 
selves to pay to the creditors of one C a certain portion of C’s debts, and by the same 
bond, A bound himself to indemnify B, his surety, against all loss suffered by him 
by becoming his surety. It was held that one stamp as “a bond not otherwise provid- 
ed for” was sufficient both in regard to the undertaking by A as well as that by B. 
Further, the agreement by A to indemnify B was not a “distinct matter” as it was 
the consideration for which B became surety for A’s performance of the contract.® 


By a written contract, A agreed to take on lease a pubhc house belonging to B 
at a certain rent. A also agreed to purchase all the beer to be used and sold in the 
public house from B or to pay a penalty of £30 per barrel purchased from any other 
person. A further agreed to quit on six months’ notice and to pay a penalty of £30 
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chargeable with eight annas stamp only.) 

(’1823) 130 E R 79 (81) : 1 L J (OS) C P 52, 
Stead V. lAddard. (A entered into an agree- 
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deration of the transaction was sufficiently 
made clear, B became party to the engage- 
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the letter. By an endorsement on the back 
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held, only one stamp was required on this 
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per month for holding over. One C agreed “to hold himself responsible for any 
amount of money which might become due from A to B.” The agreement was signed 
by all namely A, B and C, and was stamped mth one lease stamp. In an action by B 
against C on his guarantee it was held that the agreement by C was a distinct matter 
and an agreement stamp in addition to the lease stamp was necessary.® 

An instrument which combines an agreement of service and a security bond is 
one relating to two distinct matters and is chargeable with stamp ofRs. 5-8-0 : annas 
8 for the agreement and Rs. 5 for the security bond, under Arts. 5 (c) and 57, respec- 
tively.'^ 

10. Several properties. — The question whether an instrument dealing with 
several properties comprises “distinct matters” or not has to be decided from the 
real nature of the deed and the intention of the parties as disclosed by it read as a 
whole. ^ Where an instrument indicates an intention of the parties to deal with all 
the properties comprised in the deed a.sa,si7igU unit for owe consideration, the matter 
is only one and the instrument does not come under this section. The fact that the 
items of properties dealt with are of different kinds^^ or that the value of the diffe- 
rent items is separately mentioned'^ does not necessarily show that the instrument 
relates to distinct matters. 


Thus, where an instrument purported to transfer several items of immovable 
property i.e., a dwelling house and several pieces of land, for one consideration which 
consisted of the total of the prices mentioned against each individual item, it was 
held that the instrument amounted to a single conveyance and the stamp duty was 
leviable on the amount stated as consideration and was not the aggregate of duties 
charged on the price of each item.^ Similarly, where an instrument conveying several 
items of movable and immovable properties and a share in certain leases, was in subs- 
tance a sale of a share in a partnership, the interest in the leases being only a part of 
the partnership assets, it was held that the document did not consist of several dis- 
tinct matters but was a single conveyance and an ad valorem stamp was payable on 
the amount shown as consideration.® See also the cases mentioned below. ^ 

Where, however, the intention of the parties is to deal with each of the several 
items of properties comprised in the deed as a separate bargain with an independent 
consideration, the instrument which embodies all such bargains comprises so many 
distinct matters and is chargeable with the aggregate of duties leviable on each such 
bargain separately. Thus, an instrument operating as a conveyance of certain 
freehold property and good-will of a company, also transferred interests secured by 
nine leases, and it appeared from the deed that the parties intended to convey the 


6. (1845) 7 Q 13 474 (470) : 14 L J Q 3 321 : 
6 LT (OS) 171 : 115 E R 567 (569), Wfuirton 
V. Walton. 
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freehold property and the good-will for one consideration and to transfer the interests 
m the leases for another consideration, it was held that the instrument related to 

f ‘ ^■’'‘'^'■g<^‘'^ble with an aggregate of duties under 
Arts. 21 and 60 of Sch. I of Act I of 1879.^ 

by auction of several properties by separate lots, the knocking 
down oi each lot to a particular bidder constitutes a separate bargain and hence the 
memorandum of sale on which several lots are collectively shown as havin<T been 

m rcha^T" agreement stamps as there are separate lots, even though the 

purchaser of all the lots is one and the same person.® But when (in the case of a Court 

or revenue auction) the matter proceeds to the further stage of granting sale ccrtifi- 
m.Vl f auction. It was held under the Act of 1879 that the parties 

Tdn dted of it t"; I transaction U' the subject-matter 

raimdi ‘=°"t‘guous lands might merge into a single area and thus constitute 

a single subject-matter for one certihcate of sale, while the areas which were not conti- 

d^t^y ® d^iflerent sale certificates chargeable with so many 

of present Act stamp duty is chargeable in respect 

ot each property put up as a separate lot and sold. 

was adiacLTf 'vater from a well which 

was adjacent to the house were sold m auction in separate lots to one person. It 

nect of thym'^ay th® T®'® ‘certificate of sale could be given in res- 

pect of them as the right to draw water from the well was accessory to the house and 

^hus formed a smgle matter. This decision would not be correct under the present 

farms° ^ wT. un instrument of lease contained a demise of two separate 

ttTdistinct duration, a reservation of 

the other The lp« separate covenants some applying to one farm and some to 

^h!t the I'en? 1 time. It was contended 

There T ’'®* '^‘rtuaUy and substantially, one transaction; 

in nne t ‘‘"d One tenant ; the whole premises are demised together 

served at one and the same time. It is true, there are two rents re- 

neet S' the^ of one part of the premises demised and another in res- 

diffpr ■Ri f°T +K^ that the terms upon which these premises are granted 

nprfppfW I, think we should be interfering with many transactions which are 
peitcct ly fair m the o rdinary case of landlord and tenant, if we were to grant the 


5. ('96) 23 Cal 283 (288) (FB). lieference 

under Stamp Act, 1879, 46. 

y^thal. 

(1809) 127 ER 989 (993) : 2 Taunt 38 (47), 
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tor removal — Sale is sale of interest in land — 
An agreement for sale of intoro-st in land of 
the value of £20 requires a stamp — But if 
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bidder m respect of several lots and all the 
lots of^ other oxceod £20 in value, no stamp 
18 required if the lots were separately of less 
value than £20 as a distinct contract arises 
for each lot.) 

(1832) 110 E R 384 (385) : 4 B & Ad 77 (78), 
Roots v. Dormer (Lord). (A memorandum 
signed by the bidder, stating that he agrees 


to become tlie purchaser of tho several lots 
set against his name does not require a stamp, 
though tho aggregate exceed £20 in value, 
no single lot being of that price.) 

(’33) Mad S M p. 20. (Citing Lord Halsbury’a 
Laws of England, Volume 24, page 709. 
If a purchaser at an auction purchases 
^voral lots and signs only one instrument 
in respect of them all, tho separate purchases 
are none the loss separate and distinct mat- 
ters as^ to which the question whether any 
stamp is required must be separately detar- 
mined.) 

7. (’83) 1883 Bora P J 277. In re, Vithai, 
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8. (’S3) 1883 Bora P J 333. Narsidas v. Jivla. 

9. (1834) 131 E R 1175 (1175) : 4L JCP149. 
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rule on that ground. It is no uncommon thing that different parts of premises 
should be entered upon at different periods of the year— the arable land at one 
time, the meadow and pasture ground at another, and the buildings at a third ; 
and the habendum is to have and to hold the arable from such a time to such a 
time, and the meadow from such to such time. But unless the parties mean that 
these should be separate transactions, one stamp must be deemed sulhcient. ^ 

An instrument of mortgage made certain properties chargeable for the debt in 
the first instance and further covenanted that in the event of the sale proceeds 
from those properties being found insufficient, the mortgagees would be entitled to 
proceed against certain other properties mentioned therein. It was held that the 
instrument did not comprise distinct matters but only distinct covenants in lespect 
of the same subject-matter, namely, the repayment of the mortgage-debt and hence 
the instrument did not come within this section. 

11. Stamp duty paid sufficient for one of the matters covered by the deed— 
Effect.—Under this section, an instrument comprising several distinct matters has 
to be stamped with the aggregate amount of duties chargeable upon each ot such 
matters. Where, however, an instrument which embodies two distinct rnattem is 
stamped with a duty sufficient to cover only one of such matters, a question arises 
whether the instrument is ‘duly stamped’ and whether it is admissible in evidence 
at least for the matter covered by the duty. 

When a deed which is ehargeable with an aggregate duty for two distinct matters 
is stamped with a duty for one of such matters only, it is clearly an instrument which 
is not ‘ duly stamped ’ within the meaning of S. 35 and would not be admissible m 
evidence for any ■purpose. It is evident, therefore, that S. 35 would bar its admission 
in evidence to prove the matter for which it is sufficiently stamped, unless the proper 
duty, i. e., duty to cover both the matters has been paid along with the necessary 
penalty. 

It has, however, been obser\^d by Peacock 0. J., in the case noted below, ^ 
decided in 1869, that an instrument which contains several distinct contracts and as 
such requires several stamps, may be used as evidence of one contract for which it 
was stamped, although it would not be admissible as evidence in respect of the con- 
traffic for which it was not stamped. 3’he remark is only an obiter as there was no 
question in that case as to the admissibility of the document for want of stamps 
but for want of registration. It is doubtful whether the above remarks represent 
the correct law as it at present stands. 

In the undermentioned cases^ decided under the English law the documents in 
question related to several distinct matters, but a stamp covering one matter only 
was affixed to them, the other matters having been previously scored out. 
held that it was a matter of evidence to which contract the stamp applied and it t e 


fia. iSec (’33) Mod S M p. 105. (Citing, B P 
3066, 29th Octobc^r 1879— Throo st^parato 
piocos of land wore loosed at different raUis. 
One (locumont is sulTiciont. Thrt'O ore not 
nocoBsary.) 

10. (’28) 16 AIR 1928 Lah 370 (371): 108 

Ind Cas 746 (DB), Tej Ram v. Ma^jbal Shah. 

Section 5 — Note 11 

1, (’69) 4 Bong LR 18 (23): 12 Suth \y R 
11 (Fli), Lachrnipat Singh {v. Mirza Khairat. 

2. (1811) 104 ER 363 (366) : 13 East 241 
(246), Doe d. Copley v. Day. 

(1842) 133 ER 1344 (1346): 11 LJCP 87, 
Evane v. Prall. (Unatamj>od paper bearing 


two ogrtHimonts — Socoml agniomont per- 
formed — Agrooment stamp (ix«‘<l to tho first 
agr»‘M>mont before o suit thon'on fields 
agreement wjis properly stampoil and the 
pap 4 *r was admibsiblo to prove tho agree- 

(1810) 104 ER 3 (5) : 12 East 0 (1U» Powell 
V. Edinutuls. (.Auetion sale — Same paper 
containing two differ«^nt contracts for the 
' purchase of different lots by diffenmt per- 
aons — One stamp fixed on that part of the 
paper which contained the (jontract by the 
defendant — Other contract not stamped 
and scort^d out — The paper is odmifwiblo 
to prove tho contract by the defendant.) 
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not c^s^d to the contract that was 

It was also held that ^ Z ^ admitted in evidence to prove the contract. 

of the deed for the contract whioh^^*^ appeared to be properly stamped on the face 

be duly stamped and the onii^ nf scored out, the document was presumed to 

that the other contracts annpar’ properly stamped by showing 

ing of one contact ^s on^thl^” T '^ere scored out a%r the stamp! 

ontract Des on the party questioning the admissibility of the deed.^ 

A and B^tSk leptrattloans of if ' I'n® decided under Act X of 1862, two debtors, 
C and executed a promissorv nr>t ^ f respectively from the same creditor 

being shown distinctlv and of C on the same paper, the considerations 

of each debtor related ^"btor. The liability 

as a surety for both A and H 't ^ - One D signed the pronot© 

note which wasstarnned with n t ependent suits on the basis of the promissory 

and the surety. T against both the debtors 

as such liable to two two-ann^ et ^ comprise two distinct matters and 

Court whether the stamn ilrp-idv h ^^d the question was referred to the High 

in making up the aeareeate diiTv ^ the document should be taken into account 
High Court that the diifv nlr T the note was liable. It was held by the 

the deficiency. ^ ^a y paid could be taken into account in making up 

See also Notes on S. 35. 

12. Instniment covering several sheets.-See Note o on Section 4 . 

Instruments comilc^frarned^afti^*^^ the last preceding section, an instrument so 

within several ciesrri dule I shall descriptions in Sche- 

.n sche.:::;. are difierent, 

exceeding one rupee^acountirnirf contained shall render chargeable with duty 

ai^inj^pe^t of which th e proper di t^TsTeenS. chargeable with duty 

*14 879-5. 7. para. 2;1869-S. 14.) ^ 


BENGAL 


Provincial Amendments. 


“or in u" Schedule I” insert the words, figure and letter 

neame lA. as the case may he.”— ^engaZ .4c< III of 1922, S. 6 (1). [1-4-1922.] 

(u) In the proviso, for the words “one rupee” substitute the words “two rupees.” 

—Bengal Act XII of 1935, S. 4. [1-6-1935.] 

with&*thtyovis^ns°of S® 61°”^%“^"^ 7*^® and letter “unless it falls 

laovisions ot b. 6A. —Bengal Act III of 1922, S. 6 (2). [1-4-1922.] 

BIHAR 

(i) Same aa that of Bengal (i). 

j m) Same as that of Bengal (iii).— B iAor Act VI of 1937, S. 6. [1-1-1938.] 

^(184\rtrciidi’nff]L^v.’^Frj^l I ® HC R (AC) 95 (96) (DB). 
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BOMBAY , „ 

In the proviso* for the words ^^one rupee substitute the words two rupees. 

^ —Bombay Act II of 1932, Ft. IV, S. 15 (1). [1-4-1932.] 


CENTRAL PROVINCES 

(i) Same as that of Bengal (i). 

(ii) Same as that of Bihar (ii). 

(iii) Same as that of Bengal (iii) — C. P. Act VI of 1939, S. 5. [1-7-1939.] 


(i) Same as that of Bengal (i). — Madras Act VI of 1922, S. 6. [25-4-1922.] 

(ii) In the proviso, after the words “one rupee” insert the words “or three 
rupees as the case may be.” — Madras Acts V I of 1922, S. 6 and X.VI of 1943, S. 4 (a) 
[1-10-1943.] 

ORISSA 

(i) Same as that of Bengal (i). 

(ii) Same as that of Bihar (ii). 

(iii) Same as that of Bengal (hi). — Orissa Act VI of 1943, S. 6. [26-4-1943.] 

PUNJAB 

(i) For the words and figure “in Schedule I” substitute the words, figures and 
letter “given in Schedule I and Schedule lA.” 

(ii) Same as that of Bihar (ii). 

(iii) Same as that of Bengal (iii). — Punjab Act V III of 1922, S. 6 , [15-1-1923.] 
SIND 

Same as that of Bombay. — Sind Act I of 1938, S. 2. [31-3-1938.] 


UNITED PROVINCES 

(i) After- the words and figure “in Schedule I” insert the words, figure and 

letter “or Schedule lA.”— t/. P. Act III of 1936, S. 5. [1-5-1936.] 

(ii) In the proviso for the words “one rupee and eight annas” substitute the 

words “one rupee and fourteen annas.” — U. P. Act XVII of 1948, S. 5 (2). [1-4-1948.] 

(ih) Same as that of Bengal (hi). — U. P. Act II f of 1936, S. 5. [1-5-1936, 

Synopsis 


1. Legislative changes. 

2. English law. 

3. Scope of the section. 

4. Right of election under S. 17, Negotiable 
Instruments Act, is not aftected by this 
section. 


5. Duty payable. 

6. Instrument capable of falling under spe- 
ciHc and general description of instru* 
meats in schedule — Duty payable. 

7. Illustrative cases. 


1. Legislative changes. — ^This section corresponds to S. 7 , Para II of the Act 
of 1879, and S. 14, Para I of 1869. 

2. English law. — There is no express provision corresponding to this section in 
the English vStamp Act of 1891 (54 & 55 Viet., Ch. 39), or in the EngUsh Stamp Act 
of 1870 (33 & 34 Viet. Ch. 97.) 

But the English practice is not different from the rule contained in this section. 
The general rule in England is also that an instrument which falls under two or more 
categories must be stamped with the highest duty with which it can be charged.*- 

3. Scope of the section. — This section provides for an instrument which though 
relating substantially to one matter, answers to two or more descriptions in the first 

Section 6 — Note 2 

1, Soo Halsbury’s Laws of England, Vol. XXIV, pages 710, 711. 


INSTRUMENTS COAHNO WITHIN SEVERAL ARTICLES 


250 [S6Na-5] 

higSdutTthat ^ *Tr’ is charegeable with the 

mint relatinVto t^or ZT’ not apply to an instru- 

S. 5,2 and be chameable^Tth * matters Such an instrument wiU come under 

able if a separate instrument * of ^e duties that would have been pay- 

separate instrument in respect of each matter had been executed. 

musJL°rfrd ^ a whole ^oction, the document 

falls within two or rntre ^i'd:!"* """ instrument 

taken separately Tidl'condft^te"di^*^*^ t'lf- oonfains several provisions which 

articles L the scredidnhe f instruments falling under different 

under this section. If all the cannot be necessarily considered as falling 

which is recorded in the documpnf merely incidental to a main transaction 

namely, that of thL ma^ traZti ’ document will fall only under one description, 
as well as a bond merely because it e t ^ *0''^®o-'ioed cannot be treated as a lease 
Sion is not necessaT^for the t covenant for rent. But where a provi- 

nature though the matter denIt of the main transaction and is of a collateral 

this section t^ll appW f th® rest of the instrument, 

the payment of rent under tt, ^ contains a mortgage by the lessee to secure 
lease'^and yet will not be one del?®®' ““'“de both a mortgage and a 

this section will apply. See Notri2^on SeltTo^n 2^^^ ^^tters. To such a case 

by this sectfon. \Vhere°an^hitf^ Negotiable Instruments Act, is not affected 

bill of exchange, under S 17 a proraissor 3 ^ or a 

may, at his elation treat it aQ Negotiable Instruments Act, 1881, the holder 

anything contained’ in this Act^* Thus ^ election is not taken a%vay by 

exchange, it must be trp-itc^rl -icr u ^ ^ holder elects to treat it as a bill of 
able as a bill of exchange ^ purposes of stamp also and it will be charge- 

of exchan^ as^a^biU OAeUiar ^ the holder elected to treat it as a bill 

however, Contended that tlm F\ ^^as duly stamped. It was, 

ments Act, onirapphed for nV.f.n of the"^ Negotiable Instru- 

the higher duty must be naid^imtl purposes of this Act, 

ram Chetti, J. owtved : I^^J^^ting thit contention, Sunda- 


ferred upon him bv S deprive the holder of the benefit con- 

which he must have the fnll given to him is a privilege 

away by anythin^ containerl ' and that benefit should not be taken 

read S, 17 of the Ncffotiahle T T Stamp Act. It would be reasonable to 
Act.” Negotiable Instruments Act as a proviso to S. 6 of the Stamp 

relating to one^irmtter*falhr^>hf**^i*^^ been seen in Note 3, whenever an instrument 

•bi., 4d„ .kri‘s“s^rssr 

® auty. 1 nus, an mstrument cannot be 

Sectioa 6 — Note 3 — “ 

® Cal 254 (259) : 10 Cal L R 33 (FB) 

Refereyice under Stamp Act, S. 46. 

® Cal 254 (259) : 10 Cal L R 33 (FB) 

Reference under Stamp Act, S. 46. 

^ M * 


Cos 984 (DB), Ramastvami v. Ohanatnani 

Socti')n 6 — Note 4 

I. (’32) 19 air 1932 Mad 765 (766) : UO 
Ind Caa 315 . 


3. (-17, 4 AIR 1917 Mid U (O0,:37 I„d A, ' 

1 4/ Ind I Also see S. 2 (2) and (3) Noto 4. 
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regarded as duly stamped because it is stamped with the duty appropriate to one 
category within which it falls, if upon another view of its operation it falls within 
another category on which a higher duty is charged.^ For instance, where a dissolu- 
tion of partnership is carried out by a document which in form also elfects a partition 
between the partners, the instrument is not duly stamped as a dissolution of part- 
nership if as a partition deed it is chargeable with a higher duty.'^ 

Nor does an exemption granted in respect of certain instruments charged in one 
category of the schedule necessarily protect that instrument falling within that 
exemption if it also falls within another category of instruments charged.^ 

It has been held that where the instrument is stamped with a lesser duty a})pro- 
priate to one category, imder which it falls, the party may abandon his rights arising 
under the other description for which a higher duty is chargeable and confine his 
claim to ^•he matter which falls under that category for which the satmp duty is suffi- 
cient.^ It is submitted that this view is not correct as, under S. 35, an instrument is 
to be taken as whole. {See S. 35 Notes 7 and 8.) 

6. Instrument capable of falling under specific and general description of instru- 
ments in schedule — Duty payable. — Where an instrument falls under a well de- 
fined class of instruments in the schedule and is also capable of falling under another 
category which is wide enough to include such instrument within its scope, can the 
instrument be said to come within two descriptions in Schedule 1? No. The instru- 
ment cannot be said to fall both under the general and specific categories. It only 
comes under the specific and well defined class of instruments. The reason is, where 
the Legislature has imposed a particular rate of duty on a specific and well defined 
class of instruments, it is to be inferred that the intention was that that duty and no 
other, should be charged on all ordinary instruments of that class, even though there 
may be another description wide enough to include it.‘ This section, therefore, will 
not apply to such cases and the instrument must be stamped as belonging to the 
specific category. Thus, in Priidential Insurance Co. v. Inland Revenue Cormnis- 
sioners^ the instrument in question was held to be charegeable as a policy of life 
insurance. It was not even argued that the instrument ought to be charged as a 
“bond or covenant’* although it undoubtedly fell within that description.^ 

7. Illustrative cases. 

Mortgage as well as lease. 

(a) By an instrument A, a debtor, leased certain mouzas to his creditor B, for a 
term of 20 years. It was provided that from the rent of each year a portion should be 
deducted in payment of A’s debt to B, so that the whole debt should be paid by the 
end of the term of the lease. The instrument also contained themsual clauses in 


Section 6 — Note 5 

1. Halsbury’s Laws of England, Vol. XXIV, 
page 710. 

2. (’37) 24 AIR 1937 Mad 308 (309) : I L R 

(1937) Mad 563: 167 Ind Cas 439 (SB), 

Board of Ilevenue v. Alagappa. 

Also 800 S. 2 (15) Note 11 and Art. 46 Noto 3. 

3. Halsbury’s Laws of England, Vol. XXIV, 
pages 710, 711. 

4. (’80) 4 Bom 19 (20) : 4 Ind Jur 413 (FB), 
Chimnaji v. lianu. (Instrument partly 


an agreement and partly a bond — Instru- 
ment stamped as bond — Held deed was in- 
sufficiently stamped, as it required stamp 
for agreement, that being the higher duty — 
But as promisee abandoned the agreement, 
ho was entitled to recover on the bond.) 

Section 6 — Note 6 

1. Ilalsbury’s Laws of Englaiul, Vol. XXIV, 
page 711 (FN). 

2 : (1904) 2 K B 658 (665) : 73 L J K B 734 : 

91 LT 620; 53 WR (Eng) 108. 

3. See Halsbury’s Laws of England, Vol. 
XXIV, page 711 (FN). 
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pattas. It was held that the instrument was partly a lease and partly a usufructuary 
mortgage and should be stamped as a mortgage only under S. 7, para. 2 of the Act of 
187!) (corresponding to this section), that being the higher dutyA 

(b) A leased certain land to B at a rent of Rs. 365 per annum in cash and of 
certain cart-loads of straw and grass by a document which also contained an agree- 
ment by B hypothecating certain other property belonging to him for securing the 
payment of the rent and tor the performance of the engagement for the delivery of 
the articles. It was held that the instrument could not be regarded as relating to 
distinct matters. But S. 7, para. 2 of the Act of 1879 (corresponding to this section) 
applied and the deed be stamped as a mortgage.^ 


(c) A certain proj^erty was usufructuarily mortgaged by B to A on condition that 
the "othi' right was to be for a period of two years. Instead of actually taking pos- 
session, A granted a lease of the same to B on a fixed annual rent, rent being payable 
up to the time of redemption of the There was a collateral agreement in the 

lease-deed by way of mortgage under which the property was offered as security for 
the payment of rent. It was held that the usufructuary mortgage and lease were 
parts of the same transaction and, therefore, required a stamp as a mortgage.^ 


Mortgage as well as declaration of trust. 

(d) An instrument by which the executant made a declaration of trust in favour 
of a certain bank in consideration of advances of money to be made for carrying on 
business, authorizing the bank to recover the advances and interest by using, selling, 
exchanging or otherwise dealing with the property, was held to be a declaration of 
trust as well as a mortgage and, for purposes of stamp duty, liable to be stamped as 
a mortgage.** 

Mortgage as well as bond. 


(e) A grower of sugarcane borrowed a certain sum and covenanted to deliver to 
the lender unrefined sugar at a certain agreed rate. In case of not supplying the 
sugar, the borrower was to pay the whole amount at once. As a collateral security 
the borrower hypothecated his sugarcane crop. It was held in the undermentioned 
case decided under the Act of 1879 that the instrument was a bond as well as a 
mortgage-deed. ® 

Mortgage as well as sale-deed. 


(f) A sale-deed in which the vendor mortgaged the lands not included in the 
sale as security for the due performance of his covenants was held not to be an ms- 
trument comprising or relating to “distinct matters,** and so, need not be stamped 


Secti^ 6 — Note 7 

1. (’82) 8 Cal 254 (259) : 10 Cal L R 33 (FB), 
Reference under Stamp Act, S. 46. (Instru- 
meiit did not rolato to two or morv “distinct” 
matters within S. 7 para I of Act of 1879 
corresponding to present S. 5.) 

Also see S. 2 (16) Note 8. 

2. (’95) 17 All 55 (57) : 1894 All W N 204 
(FB), Reference under Stamp Act, S. 49. 

[See also (’33) Mad S M p. 21. (Citing B. P. 
4-R., Mis., 3rd January 1920— Lease con- 
tainii^ mortgtvgo hold to be correctly stamp- 
ed with a higher duty as a lease.)] 

AUo see S. 2 (16) Note 8 and S. 2 (17) Note 9. 
8. (’34) 21 AIR 1934 Mad 458 (459) : 58 Mad 


75:155 Ind Cas 838 (DB), Gnanadesikam 
Pillai V. Antony Benathu Boopalarayor. 

4. (’16) 3 AIR 1916 Ma<l 374 ( 376 ) : 38 Mad 
646 : 21 Ind Cas 876 (FB), Secretary of 
missioner of Salt, Abkari and separate Rev^* 
nue, Madras v. Mrs. E. \V. Arrarvd, Bank oj 
Madras. 

Also see S. 2 (17) Note 19 and Art. 64 Note 2. 

5. (’87) 9 All 585 (589-690, 591): 1887 All 
\V N 190 (FB), In the tnatter of Oajraj 

(Per Stuart C. J. and Straight and Brodhurs® 
JJ.) 

[See also (’36) 23 A I R 1936 Air48l (492- 
483) : 58 All 1083 : 163 Ind Cas 614 (Si>>, 
In re Board of Revenue.] 
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both as a sale and a mortgage.® The deed being stamped as a sale-deed, the ques- 
tion whether it fell under two descriptions was not gone into, the duty chargeable for 
sale being higher than for mortgage. 

Marketable security as well as promissory note. 

(g) The Mexican Government issued “gold coupon treasury notes” with a pro- 
mise to pay principal and interest to the bearer at fixed dates either abroad or in 
London and other Stock Exchanges. It was held that the notes were both promissory 
notes and marketable securities and were not chargeable with duty merely as pro- 
missory notes.’ 

(h) A foreign Railway Company, as security for a loan, handed through their 
Agent to the lender, an instrument which stated that for value received, they pro- 
mised to pay twelve months after date the amount named in it. It also contained a 
statement that it was one of a series and w'as secured by a deposit of gold bonds, 
which were under an existing trust-deed to be held in trust for the benefit of the 
holders of the instruments. It was held that the instrument was a promissory note 
as well as a marketable security and was not chargeable with duty merely as a pro- 
missory note.® 

(i) An instrument issued by a company, purporting on the face of it to be a 
“debenture” with coupons for the payment of interest, attached to it, and containing 
an engagement on the part of the company to pay “the amount of this indenture” 
to A B or order, was held to be a debenture and not a promissory note.® 

See also the undermentioned case®^ where the instrument was held to be a mar- 
ketable security and not a mere stock certificate. 

Agreement as well as bond. 

(j) The instrument in question ran as follows : “We (defendants) promise to 

repay the sum of borrowed from you (plaintiff) in the month of l^halgoon of 

this year. In addition we promise to pay 9 pailis of iiagli in the month of Phalgoon 
of this year.” It was held under the Act of 1809, that the instrument oj)erated as a 
bond as well as an agreement and required stamp as an agreement which was liable 
to a higher rate of duty than a bond.^® 


(k) The instrument in question recited that N M being desirous of obtaining 
from Government the monopoly of the right to manufacture and sell spuits for three 
years, had appUed to the Government for the same and the Government had agreed 
to grant monopoly in consideration of a certain annual pa 5 anent. It also contained 
a penalty clause in case of any breach. It was held that the main clauses of the 


instrument operated as an agreement and 

(’20) 7 AIR 1920 Mad 225 (226) : 43 
Mod 365 : 66 Ind Caa 164 (FB), In re Secre- 
tary to the Commissioner of Salt, Abkari and 
separate Revenue, Madras. (AIR 1918 Mad 
604 : 41 blad 469 ovomiled.) 

[See also (’33) Mad S M p. 21 (Citing B. P. 
Mis. 146, 14th May 1932 ; B. P. 45, Proas, 
27th April 1940— A salo-dood for Rs. 4,000 
contained a claiiso whereby the vendor 
hypothecated Bpocific immovable properties 
as security to the extent of Rs. 16,000 to 
indemnify the vendee against any loss on 
account of adverse claims that might bo 
sot up by others. The Board held that the 
document was both a “conveyance” and 
a “mortgage” and was chargoabto under 
section 6 with the higher of the two stamp 
duties as a mortgage for Ra. 15,000.)] 

Also see S. 2 (5) Note 13, S. 2 (17) Note 22, 
S. 6 Note 6, and Art. 16 Note 6. 


the penalty clause operated as a bond.^^ 

7. (1908) 1908 App Caa 92 (96) : 77 L J K B 
302 : 98 L T 286, Speyer Brothers v. Comrnrs. 
In. Rev. 

8. (1895) 2 Q B 698 (603) : 64 L J M C 241 ; 
73 L T 377, Brown Shipley d? Co. v. Comrnrs. 
In. Rev. (Brown Shipley Co. v. Commis- 
sioners Inland Revenue, (1896) 2 Q B 240, 
reversed.) 

9. (1881) 7 Q B D 165 (173, 174) : 60 L J Q 
B 617 : 44 L T 378 : 29 W R (Eng) 610, 
British Indian Steam Navigation, Co. v. 
Commissioners of Inland Revenue. 

Also see S. 2 (22), Note 14 and Art. 27 Note 1. 
9a. (1900) 83 LT 714 (716)tl7TLR 99, 

Noakes v. Inland Revenue Commissioners. 

10. (’80) 4 Bom 19 (20) : 4 Ind Jur 43 (FB), 
Chimnaji v. Ranu. 

11. (’80) 2 All 654 (663) : 5 Ind Jur 264 
(FB), Reference by the Board of Revenue, N. }V. 
P. under Act I of 1879. (Per Full Bonoh ; 
Stuart C. J. dissenting.) 
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The correctness of the view that the penalty clause operated as a bond, was doubted 
by Stuart C. J, and Straight J. in In re Gajraj Singh.^'^^ 

(l) The instrument which was attested ran as follows r ‘T covenant to supply 
2o0 maunds of sugarcane to the factory at the rate prescribed by the Government. 
The entire cost of the supply of sugarcane shall be borne by me.” Tt was held that 
the instrument was not a bond, but only an agreement. Compare Illustration (e). 
Dissolution of partnership as well as partition. 

(m) A document, which while carrying out the dissolution of a partnership, also 
effected a partition between the partners, was held to be a deed of dissolution of 
partnership as well as a partition-deed. 

Dissolution of partnership and conveyance. 

(n) Where a dissolution of partnership was carried out by an instrument which 

in form effected an assignment of one partner’s share to another partner, the docu- 
ment was held chargeable as a ‘^conveyance” under the English Stamp Act. 13 14 

Viet. c. 97.1^ ^ 


Contract notes and clause for submission to arbitration. 

(o) Certain contract notes comprising intimation of sale of goods and also con- 
taining an arbitration clause in case of any dispute, was held to require stamp only as 

contract notes. Ihe submission clause did not requii*e any stamp as it was part of 
the contract itself.'® 


Lease as well as agreement. 

(p) Under a deed B covenanted that he would take certain premises from A, 
make certain alterations in the premises at his own cost, and pay Rs. 9 as rent. It 
was held that the deed was an agreement as well as a lease and the duty for the lease 
bemg higher, it would be chargeable only as a lease.'® 

Acknowledgment and release. 

(q) In the undermentioned case'^ the document containing an aclcnowledginent 
by a principal upon a settlement of accounts that a certain amount was due by him 
to the agent and also a release, was held by Abdur Rahim Offg. C. J., to relate to two 

distmct matters” vnthm the meaning of S. 5. Phillips J., however, was of the 

opmion that the two matters were not distinct and the document operated only as 
an acknowledgment. 

Acknowledgment as well as agreement. 

(r) An acknow ledgment containing also a promise to pav was held both an ack- 
nowledgment as well as an agreement. It was chargeable with the higher duty under 

Art. 5 (c).'® It is submitted that such an instrument is not an acknowledgment 
of a debt within Art. 1 at aU. 


11a. (’87) 9 All 585 (590) (FB.) 

12. (’36) 23 AIR 1936 All 481 (485) : 58 
All 1083 : 163 Incl Cas 614 (SB), In re Board 
of Revenue. 

13. (’37) 24 AI R 1937 Mad 308 (309, 310) ; 

I L R (1937) Mad 553 : 167 Ind Cas 439 (SB), 
Board of i?evcnue, Madras v. Allaganita 
Chetliar. 

[See also (’01) 3 Bom LR 132 (133) (FB), 
Choturayn v. Oanesh.'\ 

14. (1867) 15 LT (NS) 282 (283-284) ; 15 
\VR (Eng) 258:2 Ex 46:36 LJ Ex 11, 
Christie. Commrs. of Inland Revenue. 

(1867) 16 LT 839 (840-841) : 2 Ex 399 : 36 
LJ Ex 199, BhUips v. Commrs. of Inland 
Revenue. [(1867) 15 L T (NS) 282 followed 1 

15. (’13) 40 Cal 219 (229) : 18 I. C. 978 (DB), | 


Baijnath v. Ahmed Muaaii. (Reversing 1 
Ind Cas 371.) 

(’12) 39 Cal 669 (677, 678) : 16 I. C. 153 (155, 
156), Bombay Company Ltd. v. National Jute 
Mills, Co. Ltd. 

Also see S. 5 Note 5, Art. 5 Note 10 and Art. 
43 Note 3. 

16. (’39) 26 AIR 1939 All 724 (725) : 185 
Ind Cas 391 (DB), Shaban AH v. Mohammad 
Ishaq. 

Also see S. 2 (16) Note 26. 

17. (’17) 4 AIR 1917 Mad 14 (16, 17, 20) J 
37 I. C. 984 (DB), Ramaswamy Aiyor v. 
Qhanamani Nachiar. 

Also see S. 5, Note 5. 

18. (’38) 25 AIR 1938 Nag 464 (464): 1-7 
Ind Cas 889, Narbada Prasad v. Mt. Sunk%. 
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Conveyance as well as declaration of trust. 

(s) The share-holders of X company, which was in the course of being wound 
up, entered into an agreement in writing with Y company, whereby it was agreed 
that the share-holders of X company should respectively exchange their shares in X 
company for shares in Y company, and that upon the Y company allotting to them 
the shares to which they were respectively entitled, they should themselves hold 
their respective shares in X company in trust for Y company. It was held that the 
instrument amounted to a declaration of trust as well as to a conveyance.'^® 

(t) For other illustrations, see the undermentioned cases.®® 

■ Provincial Amendments. 

Section 6A. 


BENGAL 


After S. 6 of the main Act the following shall be inserted namely : — 

Payment of Bengal “6--4. (1) Notwithstanding anything contained in S. 4 

atamp duty on copies, g Qther law unless it is proved that the duty chargeable 

stamp (Amen^ent) Act, 1922, or the Indian 
has fwt bccfi paid 07 i St&iup (Bengal A men dm exit) Act^ 1935, nas been paid 

the principal or origin 
nal inatrutnerU. 

(a) on the principal or original instrument as the case may be, or 

(b) in accordance with the provisions of this section, 

the duty chargeable on an instrument of sale, mortgage or settlement other than a 
principal instrument or on a counterpart, duplicate or copy of any instrument shall, 
if the principal or original instrument would, when received in Bengal, have been 
chargeable under the Bengal Stamp (Amendment) Act, 1922, or the Indian Stamp 
Bengal Amendment) Act, 1935, with a higher rate of duty, be the duty with which 
the principal or original instrument would have been chargeable under S. 19A. 


(2) Notwithstanding anji^hing contained in any law, no instrument, counter- 
part, duplicate or copy chargeable with duty under this section shall be received in 
evidence as properly stamped unless the duty chargeable under this section has been 
paid thereon : 

Provided that a Court before which any such instrument, counterpart, duplicate, 
or copy is produced, may, in its discretion, permit the duty chargeable under this 
section to be paid thereon, and may then receive it in evidence.” 

—Bengal Acts III of 1922, S. 7 [1-4-1922] and XII of 1935, S. 7. [1-6-1935.] 

BIHAR 

Same as that of Bengal, except the followmg : For the short titles of the Bengal 
Acts substitute the short title “the Bihar Stamp (Amendment) Act, 1937,” and for 
the word “Bengal” substitute the word “Bihar”. — Bihar Act VI of 1937, S. 1. [1-1- 

1938.1 


19. (1899) 2 QB 7 (13): 68 LJQB 204: 

78 L T 559 : 47 W K (Eng) 320, Chesterfield 
Brewery Co. v. Commiasionera of Inland 
Revenue: 

[See also (1898) l.Q B 226 (240), West London 
Syndicate V. Commiasionera of J nland Revenue.^ 

20, (’16) 3 A I R 1916 CeA 838 (840) : 33 I. C. 
247, Assaram v. Keshrichand. (Instrument 
hold a promissory note oa well as a bond. 

Noth. — For criticism of this case, see AIR 
1928 Cal 556 : 56 Cal 233 (SB). 

(’33) 20 AIR 1933 Nag 391 (391) : 147 Ind 


Cas 981, Qovinda v. Haribhan. (Instrument 
was hold to operate only as a pronoto and 
not as a bond.) 

(’19) 6 AIR 1919 Mad 322 (324, 329) ; 41 
Mad 959 : 49 Ind Cas 291 (DB), Meenakshi^ 
aundara Mudaliar v. Hathnaaami Pillai. 
(For Soshagiri Aiyyar J : Agroemont to loaso 
and agroomont to mortgage.) 

(1862) 176 E R 144 (144), 3 F and F 320 (321), 
Bata&n v. France. (A receipt for money 
stating that it was to bo repaid on a certain 
event, hold also an agroemont and required 
a stamp as such.) 
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CENTRAL PROVINCES 

After S. 6 of the main Act, the following section shall be deemed to be inserted 
namely : 

“6A. (1) Notwithstanding anything contained in S. 4 or S. 6 or in any other 

Payment of dull/ on enactment for the time being in force the duty chargeable on 
copies^ counterparts an instrument of sale, mortgage or settlement other than a 
or duplicates, when principal instrument or on a counterpart, duplicate or copy of 

paid on the principal any instrument shall, if the prmcipal or origmal instrument 
or original insiru’ would, when received in the Central Provinces and Berar, have 
^nent. been chargeable under this Act, as amended bv the Central Provin- 

ces and Berar Indian Stamp (Amendment) Act, 1939, with a 
higher rate of duty, be the duty with which the principal or original instrument 
would have been chargeable under S. 19A, unless it is proved that the duty charge- 
able under this Act, as amended by the Central Provinces and Berar Indian Stamp 
(Amendment) Act, 1 939, has been paid. 

(a) on the principal or original instrument, as the case may be, or 

(b) in accordance with the provisions of this section, 

(2) Notwithstanding an 3 dihing contained in any enactment for the time being 
in force, no instrument, counterpart, duplicate or copy chargeable with duty under 
this section shall be received in evidence as properly stamped unless the duty charge- 
able under this section has been paid thereon. 

Provided that a Court before which any such instrument, duplicate or copy is 
produced may permit the duty chargeable under this section to be paid thereon, 
and may then receive it in evidence. — C. P. Act VI of 1939, S, 6. [1-7-1939.] 

ORISSA 

Same as that of Bengal, except the following : For the short titles of the Bengal 
Acts substitute the short title “the Orissa Stamp (Amendment) Act, 1943,” and for 
the word “Bengal” substitute the words “the Province of Orissa.” 

—Orissa Act VI of 1943, S. 7. [26-4-1943.] 

PUNJAB 

Same as that of Bengal, except the following ; 

(i) In sub-3. (1). 

(a) for the short titles of the Bengal Acts substitute the short title “the Indian 

Stamp (Punjab Amendment) Act, 1922,” and 

(b) for the word “Bengal” substitute the words “the Punjab.*’ 

(ii) In sub-3. (2). 

(a) for the words “in any law” substitute the words “in S. 35, or in any other 
law”; 

(b) in the proviso, for the word “may” wherever it occurs substitute the word 

“shall” and omit the words “in its discretion” after the word “may 
where it first occurs. — Punjab Act VIII of 1922, S. 8. [15-1-1923.] 

UNITED PROVINCES 

Same as that of Bengal, except the following : 

In sub-s. (1), 

(a) for the short titles of the Bengal Acts substitute the short title “the United 
Provinces Stamp (Amendment) Act. 1948 — U. P. Act XVII of 1948, 

S. 6. [1-4-1948.] 
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(b) for the words “the duty chargeable on an instrument of sale” substitute 

the words “the duty chargeable on any of the several instruments em- 
ployed for completing a transaction of sale”; and 

(c) for the word “Bengal” subsiitutt the words “the United Provinces.” 

— U. 1\ Act III of 11130, 0. [31-3-PJ3G.] 

*7. (1) No contract for sea-insurance (other than such insurance as is referred 

Policies of sea- to in sectioii 506 of the Merchant Shipping Act, 1894), shall be 

valid unless the same is expressed in a sea-policy. 


insurance. 


(2) No sea-policy made for time shall be made for any time exceeding twelve 
months. 


(3) No sea-policy shall be valid unless it specifies the particular risk or adventure, 
or the time, for which it is made, the names of the subscribers or under-writers, and the 
amount or amounts insured. 

(4) Where any sea-insurance is made for or upon a voyage and also for time, or 
to extend to or cover any time beyond thirty days after the ship shall have arrived at 
her destination and been there moored at anchor, the policy shall be charged with duty 
as a policy for or upon a voyage, and also with duty as a policy for time. 


Synopsis. 


1. Legislative changes, 
la. English law. 

2. Scope and eHect of sub-s. (1). 

3. Contract of sea-insurance— Illustrative 
cases. 


4, 

5. 


Time policy— Sub-section (2). 

Sub-section (3) — Requirements of a sea- 
policy. 

Protection note If can be validated on 
payment of stamp duty. 


1. Legislative changes.— In the Stamp Act I of 1879 originally there was no 
provision corresponding to this section. By S. 2 of Act VI of 1894, S. 7A which cor- 
responded to this section was added to the Stamp Act of 1879. The present section 
merel^'^ reproduces S. 7A of Act I of 1879 without any alterations. 

la. English law. — The relevant provisions of English law are as follows : 

(a) Stamp Act, 1891 (54 and 55 Viet., Ch. 39). Ss. 93 and 94— 


“93. (1) A contract for sea insurance (other than such insurance as is referred 

to in the fifty-fifth section of the Merchant Shipping Act Amendment Act 1862) 
shall not be valid unless the same is expressed in a policy of sea insurance. 

(2) No policy of sea insurance made for time shall be made for any time exceed- 
ing twelve months. 

(3) A policy of sea insurance shall not be valid unless it specifies the particular 
risk or adventure, the names of the subscribers or underwriters, and the sum or sums 
insured, and is made for a period not exceeding twelve months. 

94. Where any sea insurance is made for a voyage and also for time, or to ex- 
tend to or cover any time beyond thirty days after the ship shall have arrived at 


*[1879—3. 7A. Ct. (1891) 54 6c Viet., C. 39— Ss. 93, 94.] 
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her destination, and been there moored at anchor, the policy is to be charged with 
duty as a policy for a voyage and also with duty as a policy for time.” 

(b) The Marine Insurance Act, 1906 (6 Edw. VII, Ch. 41), Ss. 22, 23 and S. 25 

( 2 )— 

*‘22. Subject to the provisions of any statute, a contract of marine insurance 
is inadmissible in evidence unless it is embodied in a marine policy in accordance 
with this Act. The policy may be executed and issued either at the time when the 
contract is concluded, or afterwards. 

23. A marine policy must specify : 

(1) The name of the assured, or of some person who effects the insurance on 

his behalf : 

(2) The subject-matter insured and the risk insured against : 

(3) The voyage or period of time, or both, as the case may be, covered by the 

insurance : 


(4) The sum or sums insured : 

(5) The name or names of insurers. 


25. (2). Subject to the provisions of section eleven of the Finance Act, 1901, 

a time policy which is made for any time exceeding twelve months is invalid.” 

2. Scope and effect of sub-section (1). — This sub-section provides that (except 
in certain cases) a contract of sea-insurance is void unless it is expressed in a sea- 
policy. Hence, an oral contract for sea-insurance is not enforceable. 

Before the introduction of S. 7A in Act I of 1879, corresponding to this section, 
a suit on an oral contract of sea-insurance was maintainable.^ That section (S. 7A 
of Act I of 1879) was introduced to bring the provisions of the Indian Stamp Act 
into conformity with the English law. In England it was well settled that a contract 
of sea-insurance to be vaUd must be contained in a sea-policy.^ The section con- 
tains a substantive provision of law. By virtue of the provisions of this section a suit 
on an oral contract of sea-insurance does not lie. The section is prohibitory and the 
Court is bound to dismiss such a suit even though the section is not pleaded as a 
defence to the suit.® It is the duty of the Judge to raise and take note of the stamp 
objection even though the parties may choose to waive it.** 

In Surajmull v. Triton Insurance Co. Lid.,^ the plaintiffs sued to recover damages 
for a breach of an oral contract to issue a policy of sea-insurance. This section was 
not pleaded as a defence in the Courts in India and the point was raised for the first 
time before their Lordships of the Privy Council. Their Lordships of the Privy 
Council observed : 


“The suggestion may be at once dismissed that it is too late now to raise the 
section (S. 7) as an answer to the claim. No Court can enforce as valid, that 
which competent enactments have declared shall not be valid, nor is obedience 
to such an enactment a thing from which a Court can be dispensed by the con- 
sent of the parties or by a failure to plead or argue the point at the outset. The 


Section 7 — Note 2 

1. (1889) 14 App Cos 83 (93), Bhagtcandass 
V. i^etherlanda etc.^ Insurance Co. (Suit 
for issuo of policy.) 

2. (1867) 2 H L 296 (314) : 36 L J C P 313 : 
16 L. T 800 : 16 W R (Eng) 38, Xeons v. 
Wicktiam. 

3. (’25) 12 A I R 1925 P C 83 (84) : 52 Ind 
App 126 : 52 Cal 408 : 86 Ind Cas 545 (PC), I 


Surajmull Nagoremull v. Triton Insurance 
Co. Ltd. 

4. (1867) 2 Ex 338 (339, 340) : 36 L J Ex 180 : 

16 LT 568: 15 WR (Eng) 964, Nixoi^ v. 
Albiojx Marine Insurance Co. _ 

(1902) 2 K B 384 (394) : 71 LJKB 739 : 

LT 356: 50 (W R) (Eng) 694, Rcryal 
change Assurajice Corporation v. S. A. ' 

5. (’25) 12 A IR 1925 P C 83 (84) : 52 
App 126 ; 52 Cal 408 : 86 Ind Cas 545 (PL)- 
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enactment is prohibitory. It is not confined to affording a party a protection 
of which he may avail himself or not as he pleases. It is not framed solely 
for the protection of the revenue and to be enforced solely at the instance of the 
revenue officials nor is the prohibition limited to cases, for which a penalty is 
exigible. The expression of an agreement of sea-insurance, otherwise than in a 
policy, is a thing forbidden in the pubUc interest and the statutory insistence on 
a policy is no mere collateral requirement or prescription of the proper way of 
making such an agreement. To allow the suit to proceed in defiance of S. 7 
would defeat the provisions of the law laid down therein. In England this is well 
settled law and there is no ground for construing the Indian Act, expressed in 
almost identical terms, in any different way.*’ 

The above decision shows that in the absence of a policy of sea-insurance a 
person can have no remedy in regard to a contract for sea-insurance and that he 
cannot even sue for the issue of a policy or for damages for breach of contract in not 
issuing a policy.® 

As to the meaning of a “sea-policy,” see Note 2 on S. 2 (20). 

As to whether a letter of cover can be treated as a sea-policy, see Note 6 and 
S. 2 (20), Note 2. 

The section does not apply to the insurance referred to in S. 506 of the Merchant 
Shippmg Act, 1894 (57 & 58 Viet., c. 60). That section runs as follows : 

“An msurance effected against the happening, without the owner’s actual 
fault or privity, of any or all of the events in respect of which the liability of 
owners is limited under this Part of this Act shall not be invahd by reason of 
the nature of the risk.” 

Where by its bill of lading an inland navigation company for an additional 
freight took upon itself all risks attending the goods while on board the vessel, it was 
held that the agreement was a contract of sea-insurance.^ Such a contract is saved 
by S. 506 of the Merchant Shipping Act, 1894, and is not invalid though not ex- 
pressed in a sea-policy. 

See Note 2 on S. 2 (20). 

3. Contract of sea-insurance — Illustrative cases. 

(1) A by means of an open cover reinsured with B. When the policy was 
tendered to him B refused to sign contending that A had not made all tlie necessary 
declarations. It was then verbally agreed between A and{ B that a third person 
should bo appointed to investigate and if he certified that A had made all the neces- 
sary declarations, B should pay the loss. The third person appointed certified that 
A had made the necessary declarations. B still refused to pay. A filed a suit to re- 
cover the amount as damages for breach of the fresh verbal agreement and contended 
that tliis was not a suit upon a contract of sea-insurance but on a fresh verbal contract 
for a fresh consideration. It was held that the verbal agreement was only a contract 
for sea-insurance with a special term for reference to a third person and, not being 
expressed in a sea-poficy, was void.^ 

(2) An agreement between two insurance companies E and N was called a parti- 
cipation agreement. Under the agreement the N company was to share in all the 
risks undertaken by the marine department of the E company and was to get a 

6. (1874) 0 Q B 418 (426) ; 43 L J Q B 114 : Section 7— Note 3 

30 LT 601:22 WK (Eng) 061, Fisher v. 

Liverpool Marine Insurance Co. 1. (1911) I KB 137 (142,143): 80 LJKB 

7. (’03) 30 Cal 666 (676), liejerence under the 236: IQltQenJorsihrirujs Aklienelskabet 

Indian Stamp Act, 1809. v. Da Coata. 
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proportionate part of the net premiums and other henehts of E eompany. Tt was 
held that the agreement though ealled a participation agreement was onlv a contract 
of re-insurance and not being expressed in a sea-policy was invalid.'^ 

4. Tinie policy — ^Sub-saction (2). — Section 2.5 of the Marine Insurance Act, 
1906 (6 Edw. \ 11, Ch. 41 ), detines a voyage and time policy thus : Where the contract 
is to in.sure the subject-matter "at and from” or from one place to another or others, 
the ]>olicy is ealled a voyage policy, and where the contract is to insure the subject- 
matter for a delinite period of time, tlie }>olicy is called a time policy. 

Sub-section (2) of this section provides that in the case of a time policy the 
period of time shall not exceed twelve months. 

A time policy for a period extending over twelve months is void. In the under- 
mentioned casc^ a time jioUcy fora period of twelve months contained a continuation 
clause as follows : " Should the vessel be at sea or abroad on the expiration of this 
policy, it is agreed to hold it covered until arrival at final destination in United 
Kingdom or on the continent of Europe at a jiro rata premium.” It was contended 
that the policy should be construed as a time policy followed by a voyage policy 
or another time policy. It was held that if so construed it did not specify the risk 
or adventure sufiicicntly and was therefore void. 

5. Sub-section (3). — Requirements of a sea-policy. 

Names of subscribers or underwriters. 

It is not necessary that the full signature of tiie insurer should appear on the 
policy. Initialling is sufficient to indicate the names within the meaning of this sub- 
section.^ 


Amount or amounts insured. 

Where the defendants insurers agreed to insure the plaintiffs to the extent of 
the excess over certain amounts mentioned in the document, upon risks which the 
plaintiffs had taken or might take on goods shipped by certain steamship lines 
therein named, and only the maximum limit of the excess on any one ship was speci- 
fied, it was held that the document did not specify the sum or sums insured and was 
therefore invalid as a sea-policy. ^ Where in reply to the query of the insurers a 
statement of the approximate number of bales to be shipped and their approximate 
value was handed over to the insurers it was Jield that this was not a specification 
of the amount or amounts to be insured.® 

Mistake in particulars, effect. 

If the description in the policy designates the subject-matter with sufficient 
certainty or suggests the means of doing it, a mistake in the name of the ship or 
other particulars will not defeat the contract.* 


6. Protection note if can be validated on payment of stamp duty. — Under the 

proviso to the General Exemption** under Art. 47, a letter of cover or protection 


2. (1928) 1 Ch 74 (84), In re National Benefit 

Assurance Co. Ltd. ; Ex parte English In- 
suratveeCo. Ltd. (Aflirmoci in 1929 App Cas 
114 : 98 L J Ch 1.) 

Soction 7 — Note 4 

1. (1902) 2 KB 384 (392, 393) : 71 L J K B 

739 : 87 L T 356 : 50 W R (Eng) 694, Royal 
Exchange Assurnce Corporation v. S. A. 
Vega. 

Section 7 — Note 5 

1. (*23) 10 AIR 1923 Bom 142 (144) : 67 

Ind Caa 965 (DB), Trikamji Damji v. Verji 
Kanji. 


2. (1898) 2 Q B 351 (356) : 67 L J Q B 777 : 
78 E T 734 ; 46 W R (Eng) 661, Home Marir^ 
Insurance Co. Ltd. v. Sm ith. (Affirmed in 
(1898) 1 Q B 829.) 

3. (’25) 12 AIR 1925 P C 83 (85) : 52 Ind 
App 126 : 52 Cal 408 ; 86 Ind Cos 545 (FC), 
Surajmuil Nagoremull v. Triton Insurance 
Co. Ltd. 

4. (1871) 6 QB 674 (685) : 41 LJQB 33: 

25 L T 490. lonides v. Pacific Insurance 
Co. (Affirmed in (1898) 1 QB 
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note itself may be used as a policy of insurance if it is stamped as a policy. But as 
seen in Note 2 on S. 2 (20), by virtue of this section, the above proviso docs not apply 
to sea-insurance. 


But as seen in the above Note, there is no prescribed form for a policy of sea- 
insurance. A document ma}’’ be in form a protection note but may, in substance, 
amount to a policy of sea-insurance. In such a case, if the document is not duly 
stamped it can be admitted in evidence (as a policy) under S. 35 (a) on payment of 
the proper stamp duty and penalty.^ 

But if the document is a protection note, pure and simple, and is not a sea-policy 
either in form or substance, it cannot be enforced at ail even on payment of full 
stamp duty and penalty under S. 3-3. 

The view set forth above regarding a protection note being treated in some cases 
as a policy of sea-insurance, was taken by the High Court of Bombay in Tricamji v. 

This decision has been adversely criticised in ^fulla and Pratt’s Stamp 
Act, 4th Edn., 1941, p. 61 on the ground that it ignores the rec|uirement as to fonn 
in S. 7 (1). 

On page 60 of the same book also, it is stated that after the introduetjon of S. 7 
into the Act, the distinction between a protection note or slip and a policy is not 
only one of substance but also of fonn and that “ a slip cannot be a policy unless it 
is expressed to be one.” 

With great respect, the view expressed does not seem to be correct. Section 
7 (1) merely says that a contract for sea-insurance must, in order to be valid, bo 
“ expressed in a sea-policy.” This does not mean that the contract must he con- 
tained in a document which is expre-^sed to be a sea-policy. It only means that 
there must be a document and that this document must be a ‘sea-policy.’ What 
a ‘sea-policy’ is, the section does not say. Nor is there any other provision which 
requires that a document must express itself to be sea-policy in order to be re- 
garded as one. The definition in S. 2 (19) and (20) do not contain any such provision. 

In the above Bombay decision, the learned Acting Chief Justice observed as 
folloM's : 

“I may add that the scheme of the provisions on this point in the Indian 
Stamp Act appears to correspond to a large extent to the scheme in the English 
Statute of 1S91 ; and it may be that the intention of the Legislature was to 
render such documents inadmissible unless expressed in the form of a regular 
policy except for the limited purpose of obtaining a proper policy. But, in my 
opinion, the definition in the Act leaves room for the view which I have taken 
and unless the definition of S. 7 is amended, I do not see how such a document 
could be excluded from its scope.” 

The learned authors, Mulla and Pratt, in their Stamp Act have evidently over- 
looked this passage. 


*8. (1) Notwithstanding anything in this Act, any local authority raising a 

Bonds, debentures under the provisions of the Local Authorities Loan Act, 

eue°d on loon8‘‘undor ^879, or Of any other law for the time being in force, by the issue 
Act XI, 1879. of bonds, debentures or other securities, shall, in respect of such 


*[ 1879— S. 7B.] 


Section 7 — Note 6 ; Kanji. 

1. (’23) 10 AIH 1923 Bom 142 (144) : 67 2. (’23) 10 AIR 1923 Bom 142 (144) : 67 

Ind Coe 965 (DB), Trikumji Damji v. Verji I Ind Caa 965 (DB). 
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loan, be chargeable with a duty of ^[one per centum] on the total amount of the bonds, 
debentures or other securities issued by it, and such bonds, debentures or other secu- 
rities need not be stamped, and shall not be chargeable with any further duty on 
renewal, consolidation, sub-division or otherwise. 

(2) The provisions of sub-section (1) exempting certain bonds, debentures or 
other securities from being stamped and from being chargeable with certain further 
duty shall apply to the bonds, debentures or other securities of all outstanding loans of 
the kind mentioned therein, and all such bonds, debentures or other securities shall 
be valid, whether the same are stamped or not : 

Provided that nothing herein contained shall exempt the local authority which has 
issued such bonds, debentures or other securities from the duty chargeable in respect 
thereof prior to the twenty-sixth day of March, 1897, when such duty has not already 
been paid or remitted by order issued by the ''[Central Government]. 

(3) In the case of wilful neglect to pay the duty required by this section, the local 
authority shall be liable to forfeit to the Government a sum equal to ten per centum 
upon the amount of duty payable, and a like penalty for every month after the first 
month during which the neglect continues. 

a. Substituted for tho words “eicht annas per cortum” by S. 2 of the Indian Stamp 

(Amendment) Act, 1910 (VI of 1910). 

b. Substitutetl for the words ‘‘Governor General in Council” by A. O. 

i' Changes.— This section corresponds to S. 7B in the Act of 1879 

which was introduced into the Act by Act XIII of 1897, S. 1. 

Origmally, the cu! valorem duty under the section was 8 annas per cent. This 
was altered into one per cent by Act VI of 1910. 

The words “Central Government” were substituted for the words “Governor 
Order 1937^°'^“°^" the Government of India (Adaptation of Indian Laws) 


The Local Authorities Lean Acf, 1879, has now been replaced by Act IX of 1914. 


Power to reduce, remit *9. »[The collecting Government] may, by rule or order 

Ot compound duties. published in the ^[official Gazette],— 

(a) reduce or remit, whether prospectively or retrospectively, in the whole or 
any part of ^the territories under its administration], the duties with 
which any instruments or any particular class of instruments, or any of 
the instruments belonging to such class, or any instruments when exe- 
cuted by or in favour of any particular class of persons, or by or in favour 
of any members of such class, are chargeable, and 


♦ 


[1879—^. 7B.] 
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(b) provide for the composition or consolidation of duties in the case of issues 
by any incorporated company or other body corporate of debentures, 
bonds or other marketable securities. 

a. Substituted for the words “Governor General in Council” by A. O. 

b. Substituted for the words “Gazette of India’ by A. O. 

c. Substituted for the words “ British India” by A. O. 

Provincial Amendments. 

BOMBAY 

As to the applicability of any provisions made by or under the Indian Stamp 
Act, 1899 to Greater Bombay, attention is invited to sub-section (2) of S. 3 of the 
Greater Bombay Laws and the Bombay High Court (Declaration of Limits) Act, 
1945 (Bom. Act XVII of 1945.) 


PUNJAB 

In cl. (a) of s. 9 between the word “chargeable” and the word “and” insert 
the following Proviso : 

“ Provided that with respect to instruments which are chargeable with duty 
under Sch. i a such reduction or remission may, by notihcation, be granted by 
the Provincial Government.*’ — Punjab Act VIII of 1922, S. 9 [15-1-1923]. 


1. Legislative Changes. — This section corresponds to S. 18 of the Act of 1860, 
S. 33 of the Act of 1862, S. 16 of the Act of 1869 and S. 8 of the Act of 1879. 

In the present Act, the words “the collecting Government,** “official Gazette 
and “the territories under its administration ** have been respectively substituted 
for “the Governor General in Council,’* “Gazette of India” and “British India by 
the Government of India (Adaptation of Indian Laws) Order, 1937. 


2. “Collecting Government.’* — As to the meaning of this expression, see S. 2 
(12A) and Notes thereon. 


3. Reductions and remissions. — Prior to the amendment of this section by 
the Government of India (Adaptation of Indian Laws) Order, 1937, the power to re- 
duce or remit the duties was given to the Governor General in Council. The amend- 
ment has substituted the words “The Collecting Government ’ for the words 
“Governor General in Council.** Therefore, under the amended section the power 
is given to the collecting Government which means either the Central Government 
or the Provmcial Government according to the nature of the instruments. 

For Notifications dealing with reductions and remissions issued under this 
section, see Appendix D. See also the undermentioned case^ arising under item 
85 of the Notification of the Central Government, dated 12th September 1931. 


For exemptions under this Act itself, see Notes on S, 3. 


♦[Ig79_s. 8; 1869— S. 16; 1862— S. 33; 1860— S. 18.] 


Section 9 — Note 3 

1. (’34) 21 AIR 1934 Bom 231 (233) : 68 

Bom 437 : 161 Ind Cos 911 (SB), In the matter 
of Indian Stanvp Act, 1899. (Secretary of 
State on behalf of G. I. P. Railway conveying 
lands worth Re. 89 laca to Truatees of Port 
of Bombay who in return tranaforred lands 
worth Ra. 86 loca and paid Ra. 3 laca in caah. 


Held that under cl. 85, “private person” in- 
cludes Truateoa of Port of Bombay, that the 
clauae ia intended to apply to all exchanges 
between any person and Government, that 
land acquired for State Railway is acquired 
for public purposes and that therefore the 
instrument of exchange was exempt from duty 
under cl. 86.) 
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B. Of Stamjjs and the mode of using them. 

Except as Otherwise expressly provided in this Act, ail duties with 
But, os MOW to ite which any instruments are chargeable shall be paid, and such 


payment shall be indicated on such instruments, by means of 


paid. 

stamps 

(a) according to the provisions herein contained ; or, 

mo ‘‘PP’icaWe thereto-as the "[collecting Govern- 
mentj may by rule direct. 

( ) The rules made under sub-section (1) may, among other matters, regulate, — 
(a) kind of instrument— the description of stamps which 

stamped with impressed stamps-the number 
01 stamps v/hich may be used ; 

exchange or promissory notes written in any Oriental 
language the size of the paper on which they are written. 

Substituted l>y A. O. for tho words “Governor General in Council.” 

Provincial Amendment, 

EAST BENGAL 

text tf section in respect of the mode of payment see the 

(11) of S 2 ® amp (East Bengal Amendment) Act, 1949 given under clause 

Notification. 

entn^ted7o*^jbM P°^ Government under, or in relation to, S. 10 have been 

M (Central R Government.-&e Government of India Finance Depart- 

ment (Central Revenues), Notification No. 9, dated 13-11-1937 


(c) 


IX. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


Legislative changes. 

Scope of the section, 

“Except as otherwise expressly provided 
in this act.” 

“Such payment shall be indicated on 
such instruments.” 

Description and number of stamps to be 

stamp Rules. 

Impressed stamps. 

Adhesive stamps. 


Synopsis. 
10 . 


11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 


Instruments executed out of the Pro- 
vinces. 

Hundi paper. See Notes 5 and 1-. 
Hundis. 

Promissory notes. See Note 8. 

Notes and bills in Oriental languages. 
Court-fee stamps. 

Several sheets of stamp paper. 

Use of plain paper. 

“Stamp of improper description.” Se® 
S. 37 anci Notes thereon. 


Postage stamps. 

1862^9, ® ^860, Ss. 4 and 7 of the Act of 

1862, Ss. O (b), 49 and ,70 of the Act of 1869 and S. 9 of the Act of 1879. 

Genera^'’ “collecting Government” were substituted for the words “Governor 
0^6^1937^ “^ Government of India (Adaptation of Indian Laws), 

mode of the general rule as to the 

mode of pa yi ng the duties chargeable unde r this Act. The tub-section enacts that 

’ 186^1^ 4. 7 ; 1860-S. 4. c7.“778T^ & 
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except as otherwise expressly pi’ovided in this Act, such duties are to be paid by 
means of stamps. It further provides tliat the pajment of duty must be indicated 
on the instilment hy means of stamps. 

The ifbove rule is to be given effect to, either in accordance with other provisions 
of the Act, or, where there is no such provision, in accordance with rules which may 
be made by the collecting Government. The provisions of S. 11 are the provisions 
of the Act contemplated by this sub-section. 

Sub-section (2) provides that the rules made under sub-s. (1) may regulate, 
firstly, the description of stamps to be used in the case of every instrument ; secondly, 
the number of stamps to be used, where impressed stamps are to boused; and 
thirdly, the size of the paj^er on whicli bills of exchange or promissory notes are 
written in anj^ Oriental language. 

The section earmarks these ])articulars as ‘‘among other matters which such 
rules may regulate, but these rules must be limited within and confined to the 
poses of this section; namely, the duties with which the instruments are chargeable 
and the indication of payment on such instruments.^ 

By S. 76 of the Act, the rules made under this section have the force of law. 

3. “Except as otherwise expressly provided in this Act.** — The general rule 
that under this Act duties are payable in the form of stamps is subject to exceptions. 
Thus, in the following cases, the duty is i)ayable in cxish ^ — 

1. When instruments are brought to a Collector under S. 31 for adjudication 
of duty or under S. 41 with voluntary tender of duty ; 

2. When instruments not duly stamped are impounded and excess duty and 
penalty levied under the provisions of Ch. IV ; [In these cases a certificate 
is to be endorsed on the instrument b}" the Collector or the Court, as the 
case may be, that the proper duty has been levied.] 

3. When the duty is to be indicated by an impressed stamp under the rules 
framed by the Government. 

Under no other circumstances can payment of stamp duty be made or accepted 
in cash. 2 

4. “Such payment shall be indicated on such instruments.” — This section 
requires that the payment of duty must be indicated on the instrument itself. In 
other words, if the duty is payable by an adhesive stamp, such stamp must be affixed 
to the instrument in respect of which the duty is payable; and if the duty is to be 
paid by means of an impressed stamp, the instrument must be written on a stamp 
paper. The indication of payment of duty on a paper other than the one on wliich 
the instrument is written is therefore not sufficient. 

Thus, wliere five distinct instruments were written on one parchment, stamped 
sufficiently for only one of those instruments and four other parchments were annexed 
to the first parchment, 8tamj)ed sufficiently to cover the other four instruments, 
but no j)art of them was engrossed upon the additional parchments, it was held that 
the instruments were not properly stamped.^ 

The object of this provision is to prevent a stamp once used for an instrument 
being used again for another instrument in fraud of the revenue. Thus, in the case 

Section 10 — Note 2 i Note *3 

I 1. See (’04) 6 Bom L K 699 (702), MotiUd v. 
1. (’90) 13 All 60 (71, 72): 1890 All WN I Jagmotuindas. 

238 (FB), lUulha Bui v. Nathu Ham. 2. (’42) C P & Bcrar S.M. pp. 120, 121. 

1 (’33) M£u 1 S. M. p. 23. 
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Xf additional parchments could be used for 

See also Ss. 13 and U and Notes thereon. 

section, r.derhave”been^mad™bv'^the f**® used.— As provided by this 

number of stamps to be n^^eH ir7 Goveuiment for regulating the description and 

been given in Appends B Th Particular documents. These Rules have 

en m Append.^ B. They are summarrsed here for the sake of convenience. 

and adhesive* stlm^ps^*^ *Ruies*4^to*’l2*'fl° uamely, impressed stomps 

deal with adheSve o impressed stomps and Rr. 13 to 17 

(R. 10) are two variants of hiir* impressions (R. 8) and impressed labels 

a special of adhesive stampt^ stamps are 


The description of these stamps is given below ; 


of various d^nominaHoi^^ are papers issued by Government on which stamps 

as the; bear th'word 

denoted by col^r^imorp^* duty on certain specified instruments may be 

by the Collector of Stimn 1 ?°^^ marked on the skeleton forms of such instruments 
lie expresston“s^nl.n?^ Superintendent of Stomps. 

impreLtons could bTuTe^ T ^ (d). At first, coloured 

one anna But bv S 2 of +] respect of instruments chargeable with a duty of 

on some of these fnstrumento (Amendment) Act, XLIII of 1923, the duty 

amended in order to Sate The u?e 8 was, therefore, 

instruments also. a e he use of coloured impressions in the case of such 

pressed or perforat^'^wTl!^^*^^*^ affixed to certain instruments and im- 

for the first time inserted bv provision as to perforating was 

are to be affixed and im^l7 ^ Notification No. 13 of 20th May 1926. The labels 

the instrument should 1? or perforated by the proper officer. For that purpose 
mode of and ^ executed. Rule 11 states the 

The definition of labels and R. 9 defines the term “proper officer.” 

proper officer. ^ stamp m S. 2 (13) includes such labels affixed by the 

words "“Fo^rAnna?^^^ provides that adhesive stamps should bear the 

words “India RevLue” “Half Anna” and also the 

and Orissa and RnmKo except m cases of instruments executed in Burma, Bihar 

should bear the words “B & Orissa and Bombay, the adhesive stamps 

stamns usf^d fr^r ^ Bombay Revenue” respectively. In Burma, 

stamps used for postage, or for revenue or for both mav be used. 

bear a ^ special type of adhesive stomps which 

M soec ll 7 description of instruments. Court-fee stomps are also used 

as special adhesive stamps m the case of copies of maps and plans. 

in res^eet*<S'^wU^ refereime, the several kinds of stamps and the instruments 

in respect of which they a re to be used are sho^vn in the following tab! 

i Section 10— Note 4 Hlfea: v. S R„k^. 

1. (1727) 93 E R 803 (803) : 2 Str 716 (716), 1 Also eoe S. 13 Note 4. 
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cribed ht U “ different denominations of adliesive stamps have been jires- 

denomin^t!!:., 1 question, therefore, arises whether, when a stamp of a iiigher 

is nerai issiMe V of smaller denominations 

i^s permissible ^ow, there is no provision in the Stamp Act or in the Rules framed 

R ause'lbTnf “h" of stamps to the smallest number possible, 

n imR r of iV f’“®/.eot>on, gives power to make rules for regulating the 

the K ^ " ‘fh impressed stamp. But 

ad b not give a similar power in the case of instruments stamped with 

^ 11 ^"-^ P’’o*dbition in the stamp-law, it appears that 

of a Idab^r 1 of smaller denomination may be used where one stamp 

oi a higher denomination would have served the purpose. 

not T rei^pcct of ail instrument can- 

in eirni.?-.!' J' by means of impre.ssed stamps, the necessarv .stamps being not 

ruiriiai btr’ • I'"" may be made up by affi.xing adhesive stamps. This 

of stl.n ^ I '"ff':P‘ 0 ted by the executive orders to mean that only the least number 
ot stamps should be used. 


As to whether several sheets of stamp paper may bo used, see Note 12. 
6. Stamp Rules.— For rules framed under this section, see Appendix B. 


two l!i Slamps.—As has been seen in Note 5 impressed stamps are of 

Stam^b" fho "ord 'hundi’ or not. For the use of impressed 

stamps bearing the word “ hiindi,” see Note 12. 


rnent^'^p^i*^ geneial rule and provides that, except in the case of certain instru- 

Znn.; be written on a stamp paper of 

nrovided for baling the word hundi.” The excepted instruments are those 

provided lor by b. 11 and Rules 10, 12 and 13. 


insti um cm ^ impressed stamps is made obligatory by the Rule in the case of all 

down a nrobfl those mentioned above. But the Rule cannot be read as laying 

instrinn^ffl K the use of impressed stamps in the case of the excepted 

eiice, such instruments ?nay also be stamped with impressed stamps. 

-f and o (which also require the use of impressed stamps in certain cases) 

diitv nf ^ in the same way. Thus, a promissory note chargeable with a 

hnt^TTi/^r compulsorily liable to be stamped with an impressed stamp, 

in<5fpnH^f ® Stamped with an adhesive stamp under S. 11 (a). If, however, 

hP f an adhesive stamp, the note is written on a hundi paper, it cannot 

be said that the note is not duly stamped. i 


stamps..— Section 11 and R. 13 enumerate the particular instru- 
lents wnich may be stamped with adhesive stamps. How'ever, R. 17 requires that 
ny o ese instruments should be stamped with special adhesive stamps, with 
tne result that only a few kmds of instruments are liable to be stamped with 
adiiesive stamps as such as the table in Note 5 will show. Moreover, it is to be 
noted that R. 8 offers an alternative way of denoting stamp duty W coloured 
impressions in the case of instruoients specified in S. 11 (a) and R. 13 (f). 


Seolion 10 — Note 7 

,(’8o) 1885 All WN 317 (318) (DB), Sadih 
Ah V, Rani Kanno Dai. 

*3 All 66 (71. 72): 1890 All 
\\ N 238 (FB), Radha Bai v. Natho Ram. (A 
rule which says that certain promissory j 


notes shall be written on impressed sheets 
bearing the word “hxmdi” carmot bo inter* 
pretod as enacting that other promissory 
notes shall not bo written on impressed 
paper of the proper value if it happens to 
bear the word “hundi.")] 
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At first, the instruments specified in R. 13 (f) were chart^eable with a duty of 
one anna. They could, therefore, be stamped with adhesive stamps under S. 11 (a). 
But S. 2 of the Stamp (Amendment) Act, XLIIl of 1923, increased the duty on those 
instruments to two annas. Clause (f) was therefore inserted by Notification No. 1185, 
dated the 1st October 1923 to facilitate the payment of duty even on such instru- 
ments by adhesive stamps. 

Besides the abov'e two provisions — section 11 and R. 13 — Rule 13- A also per- 
mits the use of adhesive stamps in case of instruments the dut,y on wliich cannot be ' 
paid exactl}" by impressed stamps, the stamps of necessary value not being in cir- 
culation. The addition of this Rule by Notification No. (3733, dated the 2!>rd De- 
cember 1922 was occasioned by the enhancement, by the Provincial Acts of 1922, of 
stamp duties which could not be paid by means of impressed stamps onh\ 

A hundi can be stamped with an adhesive stamp under S. 1 1 (a) if it is chargeable 
with a duty of one anna. A hundi for the sum of Rs. 3S0 payable otherwise than on 
demand, not being chargeable with the duty of one anna, cannot, therefore, be 
stamped with an adhesive stamp. ^ 

As to the time when an adhesive stainx) should be affixed to an instrument, 
see S.17 and Notes thereon. 

9. Postage stamps. — Under the present Act postage .stamps were not allowed 
to be used for denoting stamp duties before 1905. In that j^ear, by Notification 
No. 5300 of the 21st September 1905, one anna postage stamps were permitted to be 
used as adhesive stamps and from 1906 half anna postage stamijs were also allowed 
to be used. The provisions were contained in R. 16 of the Stamp Rules. 

The Stamp (Amendment) Act, XLIII of 1923, raised the duty of one anna to 
two annas in the case of instruments falling under Arts. 5, 19, 36, 37, 43 and 52, and 
by amending Art. 49, it prescribed a duty of two annas on promissory notes payable 
on demand of a value exceeding Rs. 250 but not exceeding Rs. 1000 and a duty of 
four annas on such notes of a value exceeding Rs. 1000. However, no corresponding 
change was effected in R. 1 6 for the purpose of allowing the use of two annas and four 
annas postage stamps. On the contrary, Notification No. 1 185 of 1st October 1923 pro- 
vided that the necessary number of one anna and half anna postage stamps should be 
used for denoting the duty oT two annas or four annas. The operation of the amending 
Act, therefore, resulted in a two-fold hardship. On the one hand, the executants 
who were not aware of the excess duty imposed the Legislature affixed one anna 
stamp and, on the other hand, others affixed a four annas postage stamp in ignorance 
of R. 16. By the Indian (Specified Instruments) Stamp Act, XIII of 1924, the 
Legislature afforded relief in regard to instruments executed in British India between 
30th September 1923 and 1st April 1924 and stamped with one anna postage stamps 
according to the old law, by declaring such instruments to be duly stamped. But 
the Act did not declare the promissory notes which were stamped with four annas 
postage stamps as duly stamped. As regards such cases, Notification No. 48 of 
5th January 1925 amended R. 16 so as to allow the use of two annas and four annas 
postage stamps. But the Notification was not given a retrospective effect and the 
measure fell short of giving relief in regard to promissory notes previously executed. 
It was, however, held by the late Judicial Commissioner’s Court of Sind that a de- 
mand note executed on 15th February 1924 could be validated by the Collector under 
S. 37.' The Promissory Notes (Stamp) Act, XI of 1026, was then passed validating 
promissory notes executed after the 3nth September 1923 and before the 5th January 


Sootion 10 — Note 8 

1. (’80) 2 .Mad 173 (174) (DB). Devaji v. 


Ratnkruihiuih . 

Also 800 Note 12 and S. 11 Note 3. 
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1925 and stamped with postage stamps of a description other than that required 
by the law. This Act had, however, no reference to a case where a promissory note 
was not stamped with a stamp of the value required by law in force at the time the 
promissory note was executed. It was intended only to validate cases where the 
promissory note bore stamp of sufficient amount but the stamps were postage stamps 
of a wrong description. ^ 

The use of postage stamps was totally prohibited from 1st April 1934 by Noti- 
fication Stamps No. 3 of 31st ^Nlarch 1934 which amended Rule Ifi making the use 
of separate revenue stamps obligatory.^ Under the proviso to R. 18, as amended 
by the above Notification, the Collector cannot certify an instrument bearing a 
postage stamp as duly stamped, if it was executed on or after the 1st April 1935. 

Quarter anna and three anna postage stamps were never allowed by law to bo 
used for denoting stamp duties.'* As to whether an instrument bearing such stamps 
can be certified to be valid by the Collector under S. 37 and R. 18, see Notes on S. 37. 

10. Instruments executed out of the Provinces. — Under R. 12 (1) all instru- 
ments executed out of British India and requiring to be stamped after their receipt 
in British India, except bills of exchange and promissory notes should be stamped 
with impressed labels. Section 11 (b) provides that bills of exchange and promis- 
sory notes drawn or made out of British India may be stamped with adhesive stamps. 
But R. 17 (a) further provides that if these instruments are chargeable with a duty 
of more than one anna, then they must be stamped with special adhesive stamps 
bearing the words “Foreign Bill.” It follows that where a bill of exchange or pro- 
missory note is chargeable with a duty of one anna, the duty may be denoted by affix- 
ing an adhesive stamp or alternatively by a coloured impression under R. 8. (See 
table in Note 5.) 

As to the time when the instruments executed out of British India should be 
stamped, see Ss. 18 and 19 and Notes thereon. 

11. Hundi paper. — See Notes 5 one! 12. 

12. Hundis. — Rule 4 specifically deals with the mode of stamping hundis. The 
following three modes have been prescribed for the purpose : 

(1) A hundi chargeable with a duty of one anna may* be stamped with an adhe- 
sive stamp under S. 11. Hence, a hundi payable otherwise than on demand and 
hence chargeable with a duty of more than one anna cannot be stamped with an 
adhesive stamp.^ 


Section 10 — Note 9 

1. (’26) 13 AIR 1926 Sind 211 (213): 94 
Ind Cas 747, Parsram Hirji v. Parsram Haasa- 
nand. 

2. (’28) no Ind Cas 747 (748) (Cal), AnAika 
ChaTai\ V. Kalipada Bhatiacfiarifa. 

3. See (’37) 24 AIR 1937 Pat 660 (560, 561) : 
171 Ind Cas 591, Banke Bihari v. Ram Uchit. 
(A promissory note executed on 28th March 
i934 was affixed with revenue stamps the 
use of which was made compulsory by the 
Government only from Ist April 1934. Held 
that these stamps must have been available 
before 1st April 1934 and that a suit on the j 


promissory note should not bo dismissed 
merely on this groimd especially when the 
defendant had admitted his liability.) 

4. (’33) 20 AIR 1933 Lah 240 (240) : IR 

Ind Cas 569, Rup Chand v. Beli Ram. {De- 
mand promissory note bearing “India 
tage and Revenue” stamp of one anna and 
postage stamp of tlireo annas, held to be not 
duly stamped.) 

Section 10 — Note 12 

1. (’80) 2 Mad 173 (174) (DB), Devaji v. 

Ra makrishna iah. 

(’82) 8 Cal 721 (723) : 11 Cal L Rep 310 (DB)» 
RadhakarU Shaha v. Abhat/chunv Mitter. 

Also see Note 8 and S. 11 Note 3. 
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(2) A hundi payable otherwise than on demand, but not more than one year 
after date or sight and for an amount not exceeding Rs. 30,000 must, under R. 4 
(1) (a), be written on stamp paper of proper value bearing the word “hundi.” 

But, as provided by R. 5, a hundi paper may also be used for ^vriting promissory 
notes and bills of exchange. ^ They may alternatively be written on a stamp paper 
not bearing the word “hundi.” 

Rule 6A, framed under the Stamp Act of 1879, provided that promissory notes 
chargeable with a duty of annas 6, 10 or 12 should be written on hundi papers. With 
reference to this rule, it was held in the undermentioned cases^ that the rule could 
not be interpreted as enacting that other promissory notes should not be ^VTitten 
on a hundi paper. These cases are of academic interest only, as there is no such 
rule at present. 

As has been seen in Note 7, a promissory note which may be stamped with an 
adhesive stamp of one anna cannot be regarded as not duly stamped if it is written 
on a hundi paper of a larger value.'* 

(3) A hundi for an amount exceeding Rs. 30,000 or payable at more than one 
year after date or sight must under R. 4 (1) (b) be written on a paper supplied for 
sale by the Government and bearing an impressed label. 

Clause (b) can only apply to a hundi. Hence, a promissory note payable at 
more than one year after date need not be stamped and ^^Titten as provided by this 
clause. It is duly stamped if it is written on a paper bearing an impressed stamp. ^ 

Sub-rule 2 of R. 4 prescribes the size of the paper on wdiich a hundi should be 
written. 

As to whether several sheets of hundi paper can be used for writing a hundi, 
see Note 16. 


13. Promissory notes — Soo not« 8. 


14. Notes and bills in Oriental languages — The words “bills of exchange or 
promissory notes %vritten in any Oriental language” were substituted in cl. (c) ofsub- 
s. (2) of this section for the word “hundis” which occurred in the corresponding 
provision in the Stamp Act of 1879. A bill of exchange written in an Oriental langu- 
age is a hundi and R. 4 (2) prescribes the size of the paper on which a hundi should 
be writeen. No rule has been framed for regulating the size of the paper on which 
promissory notes in an Oriental language should be written. But, as provided by 
R. 5, they may be written on a hundi paper. 

15. Court-fee stamps. — The Stamp Rules recognise the use of court-fee stamiis 
in the following two cases: 

(1) Under R. 13 A a Provincial Government may direct that instead of adhesive 
stamps described in R. 16, adhesive court-fee stamps should be used for the purpose 
of making up the deficit in stamp duty which cannot be paid exactly by impressed 

stamps. 

(2) Similarly, R. 17 (e) requires that copies of maps or plans, printed copies and 
copies of or extracts from registers given on printed forms, when chargeable with 
duty under Art. 24, should be stamped with court-fee stamps. 


2. (’19) 6 AIR 1919 Cal 235 (238) : 51 Inci. 
Caa 88 (DB), Biawanath BluitUtcfuirya v. 
Qobind CJumdra. 

3. (’91) 13 All 66 (71); 1890 All W N 238 
(FB), Radha Bat v. Nathu Ram. 

(’91) 14 Mad 32 (35), Bank of Madras v. Sub- 
barayalu. 

(’91) 1891 Pun Ro No. 21, page 124 (128) (DB), 


1 Hill V. Niltal Chand. 

1 Also seo S. 2 (11) Note 7, S. 35 Note 3 and Art 
I 49 Note 4. 

4. (’85) 1885 All WN 317 (318) (DB), Sadik 
Alt V. Rani Kanno Dai. 

5. (’34) 21 AIR 1934 Posh 1 (2) : 145 Ind Cas 
662 (DB), Hafix Utnardaraz Khan v. Akbar 
Khan. 
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Their Lordships of the Privy Council have, dissenting from the opinion to the 

contrary expressed in the undermentioned ease^ of the Allahabad Hio-h Court held 

that a revenue stamp surcharged with the T\ords •court-fee” is a stainp of improper 

description within the meaning of S. 37.2 Yor a full discussion of this subject, see 
Notes on S. 37. •* 


16. Several sheets of stamp paper.— Under S. 49 of the Stamp Act of 1869, 
when tlie amount of duty payable on an instrument exceeded Rs. 1,000, more than 
one stamp paper could be used for denoting the duty on tlie instrument. When the 
amount of duty did not exceed Rs. 1,000, two or more stamp papers could be used 
only if a single stamp paper was not procurable and the Collector or stamp-vendor 
certihed to that effect. Ihus, in the absence of the requisite certificate, a bond 
-wTitten on two stamp papers of necessary value in a case in which the duty did not 
exceed Rs. 1,000 was held not to be duly stamped. ^ 

Tiiesc provisions were not repeated in the subsequent Acts ; but power has 
been given under this section to the Governor-General in Council, and, since the 
amendment in 19*57, to the collecting Government, to make rules for re^mlating the 
number of impressed stamps to be used in the case of an instrument. 


Rule / (1), which was, accordingly, framed, allows the use of two or more sheets 
ol stamp paper to make up the amount of duty chargeable in respect of an instrument, 
provided that a portion of the instrument is written on each sheet so used. Thus, a 
a bill of exchage written on three slieets of stamp paper of the requisite value will 
be held to be duly stamped. 2 

According to R. 4 (3), the provisions of R. 7 (1) apply also to hundis. Hence, 
a huiidi can be wTitten on two or more sheets of hundi stamp paper, 

1 ^ (1) framed under the Stainp Act of 1879, a hundi 

could be w ritten on several sheets of stainp paper only if a single stamp paper of the 

required value was not procurable. Thus, in the undermentioned case,^ a hundi 

■smitten on two stamp papers in contravention of R. 4 (c) was held not to be dulv 

stamped. h.-o such restriction is place in the present rule and the case is, therefore, 
no longer good law. 


See also Notes on S. 13. 


plain paper. — Sub-rule (2) of R. 7 allows the use of plain paper. It 
IS an enabling provision, authorizing parties to use plain paper in addition to a stamp 
paper where the entire instrument cannot be written on a side of the stamp paper 

Section 10 — Note 15 


1. (01) 23 All 213 (215): 1901 All W N 54 

(FB), Reference under S. 57 of Act No. 11 of 
1899. ^ 

2. (’29) 16 AIR 1929 PC 279 (282) : 56 Ind 
App 379 : 7 Rang 624 : 120 Ind Cas 645 (PC). 
Ma Pica May v. Chettiar Finn. 

Also see S. 37 Note 3. 

Section 10 — Note 16 

1. (’76) 1876 Pun Re No. 26, p. 42 (43) (FB), 

Cheyn Sukh Dass v. A/i«o. (1874 Pun Re 
No. 64 overruled.) 

r-See aUo (1874) 7 Mad HCR (App) 36 
(36, 37), High Court Proceedinge, %th November, 
1874. (A bond written partly on one and 
partly on another stamp paper, the two 
aggregating the proper stamp leviable was 


tendered in evidence without the certificate 
required byS. 49 of the General Stamp Act, 
Held that there was a deficiency of stamp 
on the bond and therefore a liability to the 
penalty, and that the deficiency must be 
hold to bo equivalent to tho difference bet- 
ween the value of tho stamp on one of the 
papers and tho whole value charegable.)] 
Also see S. 2 (U) Note 5. 

2. (’19) 6 AIR 1919 Cal 235 (238) : 51 Ind 

^ Cas 88 (DB), Bisiuanath Bhattacharya v. 

j Qobinda Chaixdra. 

' Also see S. 2 (U) Note 9, S. 13 Note 4 and 
I Art. 13 Note 4. 

3. ('86) 1886 Pun Re No. 73, page 157 (138) 

I (DB), Hamad Mir. v. Brij Lai. 

I Also see S. 13 Note 4. 
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which bears the stamp. The sub-rule while favouring the writing of an instrument 
only on that side does not prohibit writing on the reverse side.^ 

The sub-rule is subject to the proviso that a substantial part of the instrument 
must be written on the stamp paper before a plain paper is used. 

Plain paper cannot be sub-joined to a huiidi stamp paper as the sub-rule expressly 
excludes the latter from its operation. 

A proviso added to the corresponding rule made under the Stamp Act of 1879 
required that the part of the instrument written on the plain paper must be attested 
by the signatures or marks of all the persons executing tlie instrument and the wit- 
nesses to the same. The proviso was held to be ultra vires by the High Court of 
Madras in the undermentioned case.^ It was therefore repealed by Notitication 
No. 2170 of 22nd May 1891. 

18. “Stamp of improper description.” — See S. 37 ami Notes thereon. 


Use of adhesive *11. The following instruments may be stamped with adhe- 

stamps. sive stamps, namely : — 

(a) instruments chargeable with the duty of one anna ^ [or half an anna], except 

parts of bills of exchange payable otherwise than on demand and drawn 
in sets ; 

(b) bills of exchange, ^ [* *] and promissory notes drawn or made out of ^[the 

Provinces] ; 

(c) entry as an advocate, vakil or attorney on the roll of a High Court ; 

(d) notarial acts, and 

(e) transfers by endorsement of shares in any incorporated company or other 

body corporate. 

a. These words were inserted by S. 3 of the Indian Stamp (Amendment) Act, 

1906 (V of 1906). 

b. The word “cheques” was omitted by S. o of the Indian Finance .\ct, 1927 (V of 
1927). 

c. Substituted for “British India” by I. O. 


Provincial Amendments. 

BOMBAY 

In cl. (a) of S. 11 before the words “one anna” insert the words “two annas.” 

—Bombay Act II of 1032, Pt. I V, S. 13 (2). [1-4-1932.] 

MADRAS 

111 cl. (a) of S. 11, before the words “one anna” insert the w'ords “one and a half 
annas.”— Jlfodros Act XVI of 1943, S. 4 (6). [1-10-1943.] 

SIND 

Same as that of Bombay. — Sind Act 1 of 1938, S. 2. [31-3-1938.] 

SYNOPSIS 


1. 

Legislative changes. 


5. 

Clause (c). 

2. 

3. 

“May.” 

Clause (a). 


6, 

Clause (d). 

4. 

Clause (b). 


7, 

Clause (e). 


•[1879— S. 10 ; 1869— S. 5 (a) ; 

1862 

— Ss. 

5, 6 ; 1860— S. 5.] 


{Section 10 — Note 17 

1. (’84) 7 Mad 176 (181) (FB), Reference 

under Stamp Act, S. 46. 

1’81) 6 Born 188 (195) (FB), Daulatram y. 
Vitho. (Ordinarily, if tho instrumont bo of 
sufficient length, both sido.s of tho paper are 


written upon.) 

Also SCO S. 2 (11) Note 7 and S. 13 Note 5. 

2. (’85) 8 Mad 532 (540) (FB), Reference 

under Stamp Act, S. 46. 

Also see S. 2 (11) Note 9, S. 13 Note 5 and S. 
75 Note 2. 


2 SA 18 
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1. Legislative changes. — The words “or half an anna” were inserted in cl. (a) 
by S. 3 of the Indian Stamp (Amendment) Act, 1006 (V of 1906). 

The word “cheques” occurring after the words “bills of exchange” in cl. (b) was 
omitted by S. 5 of the Indian Finance Act, 1927 (V of 1927). 

2. “May.”— As seen in Note 9a of the Preamble, the word “may” in itself 
has only a permissive and not an obligatory sense. The use of the word “may” in 
the sentence “The following instruments may be stamped with adhesive stamps” 
shows that the Legislature does not make obligatory but permits the use of adhesive 
stamps in the case of instruments mentioned in the various clauses of the section and 
such instruments may be legally vTittcn on impressed stamp papers also.^ Thus, 
where a promissory note payable on demand, which under the Stamp Act of 1879 
was to be treated as of the nature of a hundi, could have been legally stamped with 
an adhesive stamp under S. 10 (a) of the Act being chargeable with a stamp duty of 
one anna under Art. 11 (a), Sch. 1 of the Act but was written on paper bearing an 
impressed stamp for a larger amount and stamped as hutuii paper, it was held that 
the instrument could not be said to be improperly stamped.^ 

3. Clause (a). — This clause permits instruments chargeable Avith the duty of 
one anna or half an anna to be stamped with adlxesive stamps except parts of biUs of 
exchange payable otherwise than on demand and draAvn in sets. Tlie folloAving are 

^ under which a duty of one aima is chargeable Articles 1, 5 
( and GO. Article 47 is the only article under which a duty of 

half an anna is chargeable. See also Government of India, F. D. Notification No.‘6— 
St^ps, dated 12-9-1931, item 89 given in Appendix D. 

Clause (a) of Art. 11 of Sch. I of Act 1 of 1879 prescribed a stamp duty of one 
anna for a bill of exchange or promissory note (not being a cheque, bond, 
bank-note or currency note) payable on demand and for an amount exceeding Rs. 20. 
Ihey could therefore be stamped Avith an adhesive stamp under the first part of cl. 

^ I Act.* Under Act II of 1899 as amended by the Finance Act, V 

of 1927, there is no duty payable for a bill of exchange payable on demand. 

For a bill of exchange (not being a bond, bank note or currency note) payable 

otherAvise than on demand and draAvn singly the stamp duty is more than one anna. 

It does not, therefore, come under this clause, and cannot be stamped Avith an adhe- 
sive stamp. 2 ^ 


Where the amount of a bill of exchange payable otherAvise than on demand 
does not exceed Rs. 200 and the bill is draAvn in a set of three, the stamp duty for 
each part is one anna. But parts of bills of exchange payable otherwise than on 
demand and draAvn in sets are excepted by this clause. Rule 13 (a) of the Stamp 
Rules, however, alloAvs the use of adhesive stamps in such a case. 


Section 11 — Note 2 

1. (’33) Mad S M p. 24. 

2. (’85) 1885 All WN 317 (318) (DB), Sadik 
AH V. Rani Kanno Dai. 

Section 11 — Note 3 

1. (’82) 8 Cal 721 (723) : 11 Cal L Rep 310 

Rodhakant SJuxha v. Abhoychunx A/i'Wcr. 

(’85) 1886 All WN 317 (318) (DB). Sadik AH 
V. Rani Kanno Dai. 


2. (’80) 2 Mad 173 (173. 174) (DB), Devajiv. 

Ramakriahnaiah. (A hundi for a sum ot 
Rs. 380 payable 21 days after date i.e., other- 
wise than on demand, cannot bo stamps 
Avith an adhesive stamp, because the stamp 
required is more than one anna.) 

(’82) 8 Cal 721 (723) ill Cal L Rep 310 (DB)» 
Rodhakant SJxaha v. Abhoychum jl/iVirr. 

(^33) Mad S M p. 24. 

Also see S. 10. Notes 8 and 12. 
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4. Clause (b). — This clause permits bills of exchange and promissory notes 
drawn or made out of British India to be stamped with adhesive stamps. The word 
“cheques” occurring after the words “bills of exchange” has been omitted by S. 5 
of the Finance Act, V of 1927. For cheques, no stamp duty is now chargeable. 

The words “drawn or made out of British India” apply to the entire clause i.e., 
both to bills of exchange and promissory notes and not to promissory notes alone. 
Therefore, a bill of exchange payable otherwise than on demand and drawn or made 
in British India cannot be stamped with an adhesive stamp. ^ 

Rule 17 (a) of the Stamp Rules of 1925 provides that when bills of exchange and 
promissory notes drawn or made out of British India and chargeable with a duty of 
more than one anna are stamped with adhesive stamps, they shall be stamped with 
stamps bearing the words ‘‘Foreign Bill.” 

5. Clause (c). — This clause permits the use of adhesive stamps for an instru- 
ment of entry as an advocate, vakil or attorney on the roll of a High Court. Rule 17 
(c) of the Stamp Rules of 1925 provides that when such an instrument is stamped 
with an adhesive stamp, it shall be stamped with a stamp bearing the word “Advo- 
cate,” “Vakil” or “Attorney” as the case may be. Rule 15 of the Stamp Rules gives 
the procedure to be followed at the time of affixing such stamps. 

6. Clause (d). Rule 17 (d) of the Stamp Rules of 1925 provides that when 
instruments of notarial acts are stamped with adhesive stamps, they shall be stamped 
with foreign bill stamps bearing the word “Notarial.” 

7. Clause (e). — Rule 17 (b) of the Stamp Rules of 1925 provides tliat when 
separate instruments of transfer of shares and transfers of debentures of j)ublic 
companies and associations are stamped with adhesive stamps they shall be stamjjed 
with stamps bearing the words “Share Transfer.” 


*12. (1) (a) Whoever affixes any adhesive stamp to any instrument chargeable 

Cancellation of tui- With duty Which has been executed by any person shall, when 
hosive atamp.s. affixing such Stamp, cancel the same so that it cannot be used 
again ; and 

(b) whoever executes any instrument on any paper bearing an adhesive stamp 
shall, at the time of execution, unless such stamp has been already cancelled in manner 
aforesaid, cancel the same so that it cannot be used again. 

(2) Any instrument bearing an adhesive stamp which has not been cancelled so 
that it cannot be used again, shall, so far as such stamp is concerned, be deemed to be 
unstamped. 

(3) The person required by sub-section (1) to cancel an adhesive stamp may 
cancel it by writing on or across the stamp his name or initials or the name or initials 
of his firm with the true date of his so writing, or in any other effectual manner. 


•[1879— S. 11 ; 1869— Ss. 31, 33 ; 1862— Ss. 8, 11 ; 1860 -Ss. 6, 9. CJ. (1870) 33 & 34 
Viet., C. 97— S. 24 (1); (1891) 54 & 55 Viet,, c. 39— S. 8 (1).] 


Section 11 — Note 4 I v. Itamkriahnaiah. 

• 1. (’80) 2 Mad 173 (173, 174) (DB), Devaji \ 
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1 . 


O 1 tjl OJCi 


3. 

4. 

5. 

6 . 
7. 


Scope and object of the section. 

Clause 

Clause (b). Noe 2. 

Mode of cancellation-Sub-s. (3). 

Time of canceliation. 

Cancellation by whonj to be made. 

Effect of non-cancellation- Sub-s. (2l 
1. Scope and object of the section. 


8 . 

9. 

10 . 

11 . 


Effect of due cancellation. 

Due cancellation -Onus of proof. 
Presumption as io stamp. 

Use of more than one stamp paper for 
same Insti urnent. .Soo 8. 10 Note 10 and 
s. 13 Note 4. 

12. Additional sheets of plain paper. Sao 
S. l(» Noto 17 and 8. 13 Note 5. 

-This section provides as to cancellation 


\ r r — section proviaes as to cancellation 

monnl! nf Stamps are not to be cancelled or defaced. The 

ZZn it ..vZ®! for the purpose of engrossing an instrument 

tneieon is provided for in section 13. 

from hetZf ‘'"l r;ancellation of adhesive stamps is to prevent the same stamps 
Tiroh Z ^^n once^ and to prevent the consequent loss to the revenue, 

which the n/u 1: "“d^r "hio'r ‘he instrument on 

oases^inlntZZMrZ“/'\^^ an adhesive stamp under this section arises only in the 

stainnintr '■ ' hf f ^ of sub-s. (1). Clause (a) deals with cases where 

for ?n S\ after the execution of a document. Such cases arc provided 

thZ-t V stamping must be done before or at the 

cZon ofthc f ®fo“p is affixed after the exe- 

arile7i?nrW r;ase ca^ot be regarded as covered by cl. (a) and no duty 

arises under that clause to cancel the stamp. There is no question of cl (b) apply- 

e7ecu°tion'''‘ ®fo“P rs affixed Lfo^re 

relatffi77o‘fra^''^’l^^f Indian Penal Code make punishable offences 

iclatmg to fraudulent use of Government stamps, which have already been used. 

able with^If.Vt^ fo tlin instruments charge- 

sienature Such stamped after execution which, according to S. 2 (10), means 

reZ1res7haf n ^ provided for in Ss. 18 and 19 of the Act.‘ Section 18 

ouWf British Tnd ™®" 1 ° exchange and promissory notes executed 

wffhhi three LZ Th 'Vith duty under this Act should be stamped 

nf hTll ‘n British India. Section 19 provides for the 

bv the Irs/l!!! He ^ promissory notes executed out of British India 

npr nn nffi ’ / L India. In both these cases this clause requires that 

thZff tile stamp should cancel the same at the time of such affixure so 

iZ mu.tT^ H ® ‘>°“fog “"dec Ss. 18 and 19 the stamp- 

Z I I * Z done before or at the time of execution. Such cases do not come under 

cl. (a) and no duty to cancel the stamp arises in such cases even though, as a fact, 
th e stamp is affixed after th e execution of the document. 

(’38) 25 AIR 1938 Lah 605 (506) ; 181 Ind Caa 
115, Punjab Zamiiuiars Sank v. Mohammad 
Sfuijjfi. 

Section 12 Note 2 

1. ( 87) 9 All 210 (212); 1887 All WN 5, 

Queen-Empress v. Rabat Alt Khan. 


Section 12 — Note 1 

(606); 163 

:Ud Gas 1076. Sohan Lai Nihai Chand v. 
Raghunath Sing. 

(176): 161 Ind 

Cos loO (DB), O. A. Seven v. Sultan Khan. 
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Clause (b) on the other hand deals with cases where tiie stamp is alhxed before 
signing. It provides that the person executing the instrument should cancel the 
stamp at the time of his signature so that it cannot be used again. 

The receipt to a salary bill of a Government servant is an in.strument which is 
required to be stamped at or before the time ot its execution ainl therefore is not an 
instrument contemplated by this clause.^ 

3. Clause (b). — See Note ' 2 . 

4. Mode of cancellation — Sub-section (3). — As seen in Note 1, the object of 
cancellation of adhesive stamps is to prevent the same stamps from being used again, 
and for this purpose it is necessary that the used stamp should bear on it some effec- 
tive mark to show that it has been used.^ Section 11 of the Stamp Act of 187h did 
not prescribe any particular form of cancellation but merely provided that the stamp 
should be so cancelled that it cannot be usetl again. Sub-section (3) which Mas 
added in the Act of 1899 does not lay down any exhaustive list of the modes in which 
cancellation of adhesive stamps may be effcctetl. It merely serves as a guide and 
indicates one of the modes in M'hich cancellation may be done in an effectual manner," 
i.e., by writing on or across the stamp the name or initials of the person cancelling 
the stamp, or the name or initials of his firm, with the true date of such cancellation 

The M’ords “so that it cannot be used again” occurring in sub-sections (I) and 
(2) indicate what would be an effectual cancellation of stamps under this Act. ihese 
words do not imply such a degree of cancellation as would make it physically' impos- 
sible for any dishonest person to make a fraudulent use of the stamp again. Iho 
section merely requires that the stamp in its cancelled condition must not be capable 
of being used again by an ordinary conscientious man as a new stamp. The true 
test, therefore, for determining whether an adhesive stamp has been eftectually can- 
celled is whether an ordinary conscientious man would, on seeing the stamp, come to 
the conclusion that it had already been used so as to preclude him from using it 
again. This question is one purely of fact to be de cided on a n examinat ion of the 


2. ('87) 9 All 210 (212): 1887 All WN 5, 

Qucen-Emprena v. liahat Ali K/uin. 

Section 12 — Notk 4 

1. (’04) 28 Horn 432 (433) : 6 Bom L R 436 
(DB), Virabhadrapa v. Bhimaji. 

2. (’38) 25 AIR 1938 Lah 505 (506) : 181 
Incl Cua 115, Punjab Zamindara Bank v. Md. 
ShaJJi. 

(’04) 28 Bom 432 (433) : 6 Bom L R 436 (DB), 
Virabhadrapa v. Bhimaji. (Substantially 
there is no diftorence between the old law an<l 
tho now law. Tho more drawing of two 
parallel lines ov'er a receipt stamp, allixod 
to an instrument, does not amount to its 
canctdlation either under S. 1 1 of tho Stamp 
Act of 1879, or S. 12 (3) of the Stamp Act of 
1899.) 

(’30) 23 AIR 1936 Oudh 176 (176) : 161 lad 
Cas 160 (DB), O. A. Heven v. Sultan Khan. 
{See (T2) 16 Ind Cas 96 (97) (Mad), Solanalai 
Mwlaliar v. Vadatnalai Muthiran.^ 

3. (’28) 16 AIR 1928 Bom 80 (89) : 108 In<l 
Cos 465, In re Tata Iron and Steel Co. Ltd. 

(’38) 25 AIR 1938 Lah 505 (506): 181 Ind 
Cas 116, Punjab Zamindara Bank v. Moham- 
mad Sluijffi. (Thus, whore tho executant of a 
promissory noto clearly initials his signature 
on each of tho two ^hesive stamps on it, 
the more fact that tho date on which the 
oxe(utant initialled does not appear on any 
of thorn, does not make it “not effectually 
cancelled.’’) 


(’37) 24 AIR 1937 Rang 408 (410) : 1937 Rang 
LR 127 : 173 Ind Cas 604, J. N. Ezekiel v. 
E. Mordecai'. (Tho question n^solves itself 
into this, if tho stamp beeamo dctachod from 
tho document to which it lias been aftixed 
and camo into tho possc.ssion of a jx-rson of 
ordinary honesty and prudence could ho 
conscientiously u.so that stamp again — Apply- 
ing this criterion, a stamp can bo as offeotually 
cancelled by a lino <loliberatoly drawn across 
it with thoobjoct of cancelling it, as by writ- 
ing a namo or a date across it.) 

(’42) 29 AIR 1942 Sind 130 (131, 132) : ILR 
(1942) Kar 56 : 20l Ind Cas 711 (DB), Moti- 
ram Nathumal v. Matujharam Tirathlaa. 

(12) 15 Oudh Cos 58 (60, 61) : 15 Ind Cas 
202, Mohammad Amir Mirza Bey v. Kedar 
Nath . 

(’21) 8 AIR 1021 Sind 77 (77): 15 Sind LR 
34 : 66 Ind Cas 5 (DB), Peaaumal v. QayanmaL 

4. (’37) 24 AIR 1937 Kang 413 (415) : 178 

Ind Cas 144, Mary K. Niemeyar v. Ebrahim, 
Mooaaji. (The- thumb impression on ono 
of the two stamps pasted side by .nitle on an 
instrument impingtid tho other stamp only 
to tho extent of some milimotors discolour- 
ring only a very small portion of the perfora- 
tion itself and a still smaller portion of tho 
actual stamp- Held that to all intents and 
purposes tho stamp was a new and imcan- 
colled stamp.) 
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stamp ill each particular case ® 

ross^r 

mentio^ess it has been heM 7?^ 

/'OlV *1 4XTX ««^X« y-m , . ^ ~ _ 

(131); ILK 

(U42) Kar oG : 201 Ind Ca8 711 (DB), Moii^ 
rum ^^athunial. v. Mangharam Tiratiulas. 

tJ“oI ® (77): 15 Sind 

L K 34 : 6G Ind Caa 5 (DB), Fes^unuU v. 
UaganuwX. 

(’37) 24 AIR 1937 Rang 408 (410) ; 1937 Rang 
LR IL/ ; 1/3 Ind Caa 604, ./. A. EzckUl ^ 
. -L lordecfii. (Drawing of one single lino 
acroas stamp is as offoetual as a signature 
or date.) ® 

^ (61): 15 Ind Cas 202 

(BB), ^lohamimid Amir Slirza Beg v. Kcdar 
^ u linos drawn across stamp each 

ot which extendetl on to the paper on which 
the stamp was ullixed.) 

^ .-rn (120): 60 Ind Cas 

r'^/ mi* Ki^hori Lai Banarai Daa v. Barn 
lu . (The drawing of lines across 

adhesive stamp is as effectual a mode of 
cancellation as any other, provided that 
Irom what has botnx done the intention to 
cancel is clearly apparent.) 

( 08) 1908 Pun Ro No. 108, page 498 (500) : 

1 J08 Pun \V R 207, Piran Ditta v. Mangal 
(^fawing of two lines.) 

( 28) lo AIR 1928 Bom 80 (89) : 108 I. C. 465, 
in re Tata Iron and Steeel Co. Ltd. (28 Bom 
43 L not followod.) 

^?.Vi s®® (’04) 28 Bom 432 (433) : 6 Bom L R 
436 (DB), V irablxadrapa v. Bhimaji. 

(1888 Bom P J 391, ^lied on. Note.— 
Ihis view does not seem to bo good law 
^ the case has not been followed in AIR 
1928 Bom 80, a subsequent decision of the 
^me High Court, and also by the other 
I High Courts.) 

! (’12) 16 Ind Cas 96 (97) (Mad), Solanalai Mitda- 
I Itar y. Vadamalai Muthiran.] 

7. (’28) 15 AIR 1928 Bom 80 (89) : 108 Ind 

onfl Steel Co. Ltd. 

(25) 12 AIR 1925 Rang 209 (210) : 3 Rang 
39 : 88 Ind Cas 933, Kolai Sai v. Batai Hajam. 
-5*'®**^ made by an illiterate executant.) 
(3o) 22 AIR 1935 Lah 716 (717): 161 Ind 
487 (DB), Hq/iz AUah Baksh v. Dost 
(Drawing of diagonal linos.) 

\ 374 (375) : 1919 Pun Re 

No. 148 ; 54 Ind Cas 976, Alela Bam v. Brij 
Lai. (Do.) 

i ^®36 Oudh 176 (176): 161 

Ind Cas 150 (DB), O. A. Heven v. Sultan 
Khan. 

(’38) 25 AIR 1938 Lah 505 (506) : 181 Ind 

Las llo, Punjab Zamindara Bank v. MoAam- 
nuMi ShaJJi, 

(’^?) 3.A11 L Jour 326 (327) : 1906 All WN 
Kxrparam v. Barumal. 


rrt 77 (77) : 15 Sind LR 

(4m' 17 v. G'a^anma/. 

74 1930 Smd 4 (8): 126 Ind Cas 

741, Atmaram Mo/uinlal v. NcUamlaa Deoida- 
yol. (Applying this tost it was held that 
where the stamp was cancelled by writing 

/^o ®anceIlod.) ® 

( -o) 1^ AIR 1925 Rang 209 (210) • 3 Rnno- 
39 : 88 Ind Cas 033. Kolti Sai 

(Defendant who was illiterate and used a 
trosb.murk as the ordinary method of his 
acknowledgment executed a pronoto and , 
made a cross-mark on tlio stamp oRixed : 
to the pro-noto—I/eW that tlie cross-mark ' 
effectually cancelled the stamp within the 
rueanmg of S. 12 of the Stamp Act.) 

(199): 41 Ail 169: 
raj^Bam^ (^^l* ^Kihadeo Kori v. Sheo- 

(*^^ 132):ILR 
(194^) Kar 56 : 201 Ind Cas 711 (DB), Moti- 

( ’TvT 24 A T 1 ? Tirathdaa. 

(^^^^ = ^‘^^^7 Hang 

V. £. 

= 41 All 

KnrU <ii ‘-*74 (DB), Mahadeo 

Kory V. Sheoraj Bam. (Whore a person whites 

contiaues tho Imo which forms the upper- 
poition of the writing in tho Hindi chargor 

h ul stamp, and immediately 
against the right hand side thereof continues 

(’281 AAJoo effectual cancellation.) 

4 fi- ^ T 80 (89) ; 108 Ind Cos 

^ No 14^ A t (375): 1919 Pun 

(Where the stamp has been cancelled 
by drawmg diagonal lines right across it 
their ends extending on to the paper'There 

(■35^22 the^tamp.) 

efi 487 ^/miA®?? (717): 161 Ind 

V. 

^115 (“00) : 181 Ind Cas 

-^ammdarir Bank v. Mohainmatl 

^2(>2 61) -10 W Cos 

■^^6 ^*116) : 1937 Rang 
(■*16) : 178 Ind Cas 

/A1T tt '*• EbraJnm Mooaaji. 

ciA® ^7 (77) : 15 Sind L r'sI : 

66 Ind Cas 5 (DB), Peaaitrnal v. Oagan/nal. 
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the person cancelling the stamp would amount to an effectual cancelhation even 
though the date of cancellation is not written on the stamp. Conversely, it has bee 
heldl^hat the mere ^vriting of the date in the form of figures on the face of a stamp 

is an effectual cancellation.® . . 

Under the English Stamp Act, 1891 (54 and 55, Viet. c. 39) S. 8 of which is m 
similar terms, it has been held that the writing of the name or the date alone or other 
marks such as lines or cross-mark on the stamp is a sufficient cancellatwi . 

In Viale v. Mickael,^^ a case under the English Stamp Act of IpO (33 34, 

Viet c 97) cancellation by means of a stamping machuie was held to he sufficient. 

It is conceived that a similar mode of cancellation will be sufficient under this section. 

Where the person executing the document is illiterate, the writing of the name 
of the behalf and under his direction by the scribe on the adhesive 

stamp is a sufficient compliance with the section. , i 

Where a person wrote his name close to an adhesive stamp on its left side and 

continued theLe which formed the upper portion ^ 

ter across the face of the stamp and immediately agains ^ cancelled 

continued his writing, it was held that the stamp was effectually cancelled. 

In Hafiz Allah BaHh v. Dost Mohammad,^* a pronote b°re Thelomth 

out of which three were cancelled with ‘he niscr.pt.on of cer aur uords^ The touith 

second time in spite of the line drawn across it, it was not cancelled m an effectual 
manner. 

In the undermentioned case,'^ there was affixed on a promissory note one stamp 
dulv signed on and there was only an impression of the other stamp which was alleged 
t be rsshiranrwhich was cancelled by a single line. It was held that even assum- 
ing thTth?pronote had such a stamp it could not be deemed to be duly cancelled 

Where the stamp on an instrument bore only a small part of ^’f^ere 

the executant’s signature consisting of a slightly curved line it was held that there 

See also the undermentioned case^® where the dra^ving of some blue pencil lines 
on the stamp was held to be insufficient. i 

Where several adhesive stamps which together be 

stamp duty chargeable on a document, are affixed to i , P 

cancelled in an effectual manner.'’ 

16. (’12) 16 Ind Caa 96 (97) (Mad), Solanalai 

Mxulaliar v. Vadamalai Mulhiran. 

17 (’40) 27 AIR 1940 Oudh 308 (309) : 188 

Ind Cas 184. Bobu Lai v. Durga Prasad 
(Pronoto stamped with two stamps onoot 
which boro a thumb impression and tho other 

was not canoollod at ail.) ino-T 

(’37) 24 AIR 1937 Rang 408 (410, 411): 1937 

llang L R 127 : 173 Ind Cas 604, J. N. Lze- 
kiel V. Mordecai. (Four stamps amxed in a 
square— Upper two stamps cancollod by signa- 
turo — Lower loft stamp was cancollod by an 
irregular lino across it and extending only 
l/4th inch on tho right lower starnp— HeW 
fourth stamp was not duly cancelled.) 

(’29) 16 AIR 1929 Rang 270 (271) : 126 I. C. 
6,38, Tun Hlaing v. Ma Kfui Du. (One of 
the* two stamps not cancollod at all.) 


9. (’42) 29 AIR 1942 Sind 130 (132): I LR 
(1942) Knr 66 : 201 Ind Cos 711 (DB), Molt- 
ram Nathumal v. Mangharam Tirathda^ 

10. (1902) 71 LJ Ch 766 (767) : 18 TLR 
650, M. Mullen v. Alfred Hickman Steam- 
ship Ltd. 

11. (1874) 30 LT 463 (463). ^ 

12. (’31) 18 AIR 1931 All 67 (57) : 52 All 
4B9:127 Ind Cas 527, Tliokari Mallah v. 

Ram Tahal Tewari. 

Also BOO S. 12 Noto 6. 

13 (’19) 6 AIR 1919 All 196 (199); 41 All 

169: 52 Ind Cas 974 (DB), Mafutdso Kori 
Shear a j Ram. 


14. (’36) 22 AIR 1935 Lah 716 (717) : 161 

Ind Cas 487 (DB). . ^ 

15. (’34) 21 AIR 1934 Rang. 364 (365) : 163 

Tnd Cos 531. U. Kyaw v. Hart DuU. 

16o. (’90) 14 Bom 102 (111) (DB), S. A. Ralli 
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Share transfer stamps shall be cancelled by means of a punch perforating the 

abbreviations or the initials of the company or by any other 
method specially approved by the Government ; otherwise, the transferring company 
will be liable to penalty prescribed under S. 63 of the Act.^^ 


5. Time of cancellation.— This section directs that cancellation of adhesive 
stamps should be made at the time it is affixed if the instrument has already been 
executed or at the time of its ex'ecution. Cancellation of stamps is generally made 
at the time of execution. But in the case of instruments executed outside British 
India which are provided for in Ss. 1 8 and 1 0, cancellation may be made subsequently 
when they are received in India. A deed is duly stamped if the stamp is affixed and 
cance e a the time of execution or if, having been at any time previously affixed. 

It IS cancelled at the time of execution.! Where a promissory note is signed first 

and the stamp is affixed and cancelled immediately after the signature, the stamping 
and cancellation must be deemed to be made at the time of execution. ^ 

In the undermentioned case^ where the stamp affixed by the drawer on a hundi 
was lett uncancelled but was subsequently eancelled by the payee at the time of taking 
e ivery of the hundi, it was held that the cancellation was made at the time of exe^ 
evtton. Ihe decision is under the Act of 1879 under which the word ‘execution^ 
was not defined. The decision is not good law under the present Act. 

Under 47 a person to whom any bill of exchange or promissory note chargeable 

with a duty of one anna is presented for payment unstamped, may affix the necessary 

stamp and cancel the same. Such instrument will then be deemed to be duly 
stamped. 

As to the effect of not cancelling the stamp at the proper time see Note 7. 

4 . 1 , Notes on S. 17 as to the admissibility of external evidence to show 

tne time ot stamping documents. 


6. Cancellation by whom to be made. — The cancellation of the stamp appa- 
rently should be made by the executant or the person affixing it ; but as it is a mere 
mechancial operation to prevent the stamp from being used again it is sufficient 
It It be done by his directions express or implied. i Thus an illiterate person can 
direct the scribe of the instrument or any one else to sign across the adhesive stamp 

on his own behalf. Such signature will be quite as good as his own signature for the 
purposes of cancellation. ^ ° 


ui non-cancellation— Sub-section (2).— ^^ffiere a document charge- 

able with duty bears a stamp which has not been cancelled at all or which has not 
been cancelled m an effectual ynanner as required by the section, the document will, 
under sub-s. (2), be deemed to be unstamped and by virtue of S. 35, it will be inad- 
missible m evidence as not being duly stamped.^ Similarly where several adhesive 


18. (’31) Bong S M Vol. I p. 22. 


Section 12 — Note 5 


1 . (’95) 19 Bom 635 (638. 639) (DB), Bhawanji 
Harbhum v. Devji Punja. 

2. (’01) 24 Mad 259 (261) (DB), Surij Mull 
V. Hudaon. 

Also 800 S. 17 Note 7. 


8. (’95) 19 Bom 635 (638) (DB), Bhawanji 

Harbhum v. Dexji Punja. 


Section 12 — Note 6 

1. (’95) 19 Bom 635 (638) (DB). Bhawanji 
Harbhum v. Devji Punja. 

2. (’31) 18 AIR 1931 All 57 (.57) : 52 AH 
489 : 127 Ind Cas 527, Thakari Mallah v. 
Bam Tahal Tewari. 

Also see Not© 4. 

Section 12 — Note 7 

1 . (’21) 8 AIR 1921 Pat 318 (319) : 60 tnd 

Cas 652, Brahma Deo Bai v. Bam Kiahvt^ 
Mahtan, 
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stamps which together make the required amount of stamp duty chargeable on a 
document are affixed to it, each of such stamps must be cancelled m an effectual 
manner. If one of the stamps is not cancelled the document will be regarded as 
unstamped so far as such stamp is concerned and therefore the document Mill be 

inadmissible in evidence for insufficiency of stamp. 


Where a document bears an adhesive stamp and the stamp is cancelled not at 

the time at which it is required to be cancelled under sub-s (1) but 

sequently, can such a document be regarded as unstamped within sub-s. (2). iliere 

is a conflict of opinions on this point. 


In Krishna Kumar v. Mt. Jagpali Kuar,^ a decision of the Patna High Court, 
Courtney-Terrell C. J. observed as follows : 

“The wording of sub-s. (2) makes it clear that a document is to be deemed 
unstamped if. when the Court looks at the same it finds that it has not been 
canceUed so that it cannot be used again, and the criterion of cancellation is 
the appearance of the stamp. If the stamp is in such a condition that it can- 
■ not beLed again then it has been cancelled and the document cannot he t'ea ed 
as unstampeib The sub-section has nothing to do with the penallies foi 8 
to cancel the stamp. That is provided by s. b:! and 1 cannot find anj tin g 

in this section which prevents the document from ^ 

when it is presented to the Court, it is in fact cancelled within the meaning of 
sub-s. (2), and that does not mean that it must have been cancelled -it so'ue 
particular time anterior to its presentment in evidence but merely refers to the 
condition of the stamp at the time it is so presented. 


Similarly, in W. M. EzeHel v. Mrs. Soul Sofaer,^ a decision of the Rangoon 
High Court, Robert C. J. observed as follows ; 

“What the s. 12 aims at is clearly the prevention of imperfect cancella- 
tion and consequent loss to the revenue. Section 12 (1) (b) says that whoever 
executes any instrument on any paper bearing an adhesive stamp shall at the 
time of execution cancel the same so that it cannot be used again, and a penalty 
is imposed by s. 03. Section 12 (2) makes it clear that do cuments which are 


(’03-04) 2 Low Bur Rul 103 (104), Maung - 
Ba Kywan v. Ma Kye Kyee. (Non-caucella- ; 
lion.) 

(’32) 19 AIR 1932 Mad 693 (695) : 139 Ind 
Can 486, Alimane Sahiba v. Subbarayudti. 
(Do.) 

(’12) 16 Ind Cos 834 (835) (DB) (Lah), Hundar , 
Das V. Peoples Bank oj India. (Do.) 

(’12) 1912 Pun Re No. 18:14 Ind Cas 612 
(612), Peoples Bank of India Ltd. v. Abdul 
Karim. (Improper cancellation.) | 

(’26) 13 AIR 1926 All 359 (359) : 48 All 332 : , 
93 I. C. 63, Choteylal v. Girraj Kishore. (Non* 
cancellation.) 

(’06) 28 All 298 (299, 300) : 3 All L Jour 25 , 
(DB), Bamarsi Prasad v. Fatal Ahmad. (Do.) 1 
[See also (1882) 7 App Caa 172 (176, 177) : 51 | 
LJPC 50:46 LT 436:30 WR (Eng) 964, ■ 
Vernon v. Meera. (Mere writing of date 
without any initials is not proper cancella- 
tion within S. 12 (2) of the Straits Settle- 
ment Ordinance VIII of 1 873— Document 
con bo admitU'd in ovidonee on payment of 

penalty.)] 


(’40) 27 AIR 1940 Oudh 308 (309) : 188 
ind Cas 184, BabuUil v. Durya Prasad- 
’29) 16 AIR 1029 Rang 270 (271) : li.6 Ind 
Cas 538, Tun Hlaing v. Ma Kha R«. 

’37) 24 AIR 1937 Rang 408 (4 10, 4 1 1) : 1937 
Rang L R 127 : 173 Ind Cos 604, J. N. Eze^ 
kiel V. E. Mordecai. (Ono of the four stamps 
on a pro-noto had only a lino 1 /4 inch 1®U8 
which formed part of the signature Held 
stamp was not effectually cancelled.) 

’37) 24 AIR 1937 Rang 413 (415) : 178 Ind 
Cas 144, Mary K. Niemeyar v. Ebrahtm 

Moosaji. . _ . ^ 

’34) 21 AIR 1934 Lah 606 (607) ; l.>3 Ind Cos 
1076 (DB), Sohanlal v. Haghnnnth Singh. 
(Ono of the four stamps not cancelled m any 

['^3^20 AIR 19.33 Lah 148 (149) : 14.5 Ind Cas 
154 (DB), Khazan SJuih v. AtUi VUah. (Ono 
out of four stamps not cancelled at all.) 

Also see S. 2 (1 1) Note 4. 

3 (’37) 24 AIR 1937 Pat 73 (75) : 16 Pat 84: 
' 167 Ind Caa 152 (DB) 

4 (’37) 24 AIR 1937 Rang 392 (394): 1937 
Rang L R 196 : 172 Ind Caa 601. 
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deemed to be unstamped are those on which a stamp is not cancelled so that 

it cannot be used again ; no other documents are to be deemed unstamped by 

this sub-section.” 

The Bombay High Court has, on the other hand, held that a cancellation of 
one anna adhesive stamp on a hundi made by the holder at the time of receiving 
payment from the drawee is not valid as it is not made at the time when the hundi 
is executed and therefore the hundi should be treated as unstamped.^ 

It is submitted with respect that the decisions of the Patna and Rangoon High 

Court appear to be more in consonance with the wording of sub-s. (2). The words 

has not been cancelled so that it cannot be used again” occurring in sub-s. (2) do 

not imply that the Legislature intended to penalise a person who has failed to cancel 

an adhesive stamp at the time prescribed by sub-s. (1), by treating the instrument 
as unstamped. 

It may be noted here that in the Bombay decision referred to above if the 
hundi had been unstamped and the drawee had affixed the stamp and cancelled it, 
then the hundi would have been considered as good and valid with regard to stamp 
duty, under the provisions of S. 47. It would lead to an anomaly if that decision is 
accepted as correct. 

As to whether a suit on original consideration is maintainable in case the docu- 
ment which is the basis of suit is not adznitted in evidence for want of cancellation 
of stamps, see Notes on S. 35. 

8. Effect of due cancellation. — The effect of due cancellation is that the ins- 
trument is treated as duly stamped and the instrument can be admitted in evidence 
in a Court of law. (See S. 35.) Once an instrument is admitted in evidence, no 
objection as to its admissibility can be raised at any stage of the same suit or pro- 
ceeding.' (See S. 36.) Ihus, no objection can be raised in appeal as to the admissi- 
bility of an instrument on the ground of improper cancellation when the document 
has been admitted in the first Court.® Wliere, however, a promissory note is ad- 
mitted in evidence in an tx parte trial, its admissibility can be questioned in a de 
Tiovo trial commenced after the setting aside of the ex parte, decree. Section 36 has 
no application to such a case as the proceeding is not the same.® 

See also Notes on section 36. 


^ 9. Due cancellation — Onus of proof. — Where it appears from the face of an 
mstrument that the stamp on it is affixed and cancelled at the date of execution, 
in the absence of evidence to the contrary it may be presumed that the stamp was 
duly affixed and cancelled. The burden of proving that the cancellation was made 
at a date later than that of execution is on the party who alleges it.'‘ 


10. Presumption as to stamp. — Under S. 89 of the Evidence Act the Court 
shall presume that every document called for and not produced after notice to 
produce, w'as stamped in the manner required by law'. 


6. (’25) 12 AIR 1925 Bom 520 (520) : 90 Ind i 

Cas 689 (DB), Dayaram v. Cliandulal. \ 

Section 12 — Note 8 i 

1. (’37) 24 AIR 1937 Pat 73 (74) : 16 Pat 84 : ! 
167 Ind Cas 152, Krishna v. Mt. Jagapati 
Kuer. 

2. (’12) 15 Oudh Cas 58 (61) : 15 Ind Cas 

202, Mohammad Amir Mirza Beg v. Babu 
Kedar Nath. \ 

(’08) 1908 Pun Re No. 108, p. 498 (500) : ‘ 
1908 Pun VV R 207, Piran Ditta v. Mongol . 
Singh. ^ \ 


3. (’12) 16 Ind Cas 96 (97) (Mad), Solanalai 

Mudaliar v. Vadamnlai Muthiran. 

Also see S. 36 Note 4. 

Section 12 — Note 9 

1. (’37) 24 AIR 1937 Rang 392 (394) : 1937 

Rang L R 196 ; 172 Ind Cas 601 (DB), W. M. 
Ezekiel v. Mrs. Said Sofaer. 

(1868) 18 LT 904 (904) : 37 LJCP 146:16 
WR (Eng) 1128:3 CP 286, Bradlaugh v. 
De Bin. 

(1874) 31 LT 372 (374) : 23 WR (Eng) 89, 
Afarc V. Bouy. 
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Where a hundi has been lost, a presumption arises under S. 118 (f) of the Nego- 
tiable Instruments Act, 1881. that the hundi is duly stamped. This includes a 
presumption that the stamp was duly cancelled.^ 

Where it appears that an instrument has been stamped, but the stamp is obli- 
terated, it may be presumed to have been of sufficient amount.^ 

See also Note 35 on Preamble. 

11. Use of more than one stamp paper for same instrument.— Seo Section 10 Xofo 16 and 
Section 13 Note 4. 

12. Additional sheets of plain paper.— See Section 10 Note 17 and Section 13 Note 5. 


*13 Every instrument written upon paper stamped with an impressed stamp 
* gjjall be written in such manner that the stamp may appear 

Sps on the face of the instru ment and cannot be used for or applied 

how to be written. to any Other instrument. 


1. Legislative changes, 
la. English law. 

2 . 


•That the stamp may appear on the face 
of the instrument.’* 


Synopsis 

■' 3. Itosition of writing on the stamp paper. 
! See Nate 2. 

I 4. Use of several stamp papers. 

5. Use of plain sheets of paper. 

1 6. Effect of non-compliance with section. 


1 Legislative changes.— There was no provision corresponding to the present 
section in fhf Acts priof to 1879. Section 12 of Act I of 1879 was word to word 

the same as the present section. 

la English law. — The corresponding provision in the English Stamp Act, 
1891 (51 & 55 Viet., Ch. 39) was S. 3 (i ) which ran as follows : 

‘•Every instrument written upon stamped material is to be written in 
such manner, and every instrument partly or wholly written before being 
stamped is to he so stamped, that the stamp may appear on the tacC ot the 
instrument, and cannot be used for, or applied to any other instrument VTitten 

upon the same piece of material.’* 

.Section 7 (1) of the Repealed Act of 1870 (33 & 34 vict., Ch. 97) contained the 
same provision. 

2 “That the stamp may appear on the face of the instrument.”— 1 hLs section 

does not apply to adhesive stamps. It requires the stamp to appear on the tace 

of the instruraLf and so it is necessary that at least a part of the 

be written on the side of the paper which bears the °tam4d nalTer 

blank stamp paper to instruments written on plain or insufficiently stamped paper 

is therefore illegal.^ 

*[1879— S. 12. Cf. (1870) 33 & 34 Vict., c. 97— S. 7 (1) ; (1891) 54 & 55 Vict., c. 39- 
S. 3 (1).] 


Section 12 — Note 10 

1. (’30) 17 AIR 1930 Sind 4 (8) : 126 Ind 

Cas 741, Alrnaram Mofuinlal iSj Sons v. Notan 
das Devi Dayal. 

Also seo 8. 2 (11) Note 12. 


2 (1842) 3 Q B 687 (689) : 61 R R 352 (354) 

12 L J Q B 36, Doe d. Fryer v. Coombs. 

Section 13 — Note 2 
1. (’34) Pun SM Part 1-B Ch. 3 p. 5. 
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Tn Dowlatram v. Vitho^^ a document commenced on the side other than that 

on which the stamp was impressed and ended on the side on which the stamp was 

impressed. The question was whether the provisions of s. 12 of the Act of 1879 

(correspondmg to presents. 13) that “the instrument shall be wTitten in such a 

manner that the stamp may appear on the face of it” were complied with. The 

hull Bench of the Bombay High Court answered the question in the affirmative. 
It was observed ; 

That section. .. .seems. .. .to contemplate two objects — 1, that the 
stamp should not be defaced or made illegible ; 2, that the writing should not 
be so distant from the stamp as to admit of its being used again for anotlier 
instrument for instance, by cutting off the part of the paper previously Avritten 

upon, and writing a fresh instrument upon the portion left blank In ordinary 

legal parlance, when the face of a deed or document is mentioned, no particu- 
lar side or sheet of the parchment or paper, on \vhich the deed or document is 
written, is thereby indicated. The last line on the second side, or if the deed or 
(lociiment consist of more sheets than one, the last line on the last side or sheet, 
if part of the text or body of the instrument, is deemed to be as much upon 
the face of it as the first line on the first side or sheet. Ordinarily if the ins- 
tiument be of sufficient length, both sides of the paper are ^vTitten upon. The 
12th section of the Act I of 1879 does not say that the instrument must com- 
mence on the side on which the stamp is impressed, or that only one side may 
be written upon. The imposition of such excessive and minute details would 
be pitfalls to the unwary, and would, by frequently invalidating documents, 
press harshly upon the illiterate classes, and overthrow thousands of honest 
transactions without producing any such advantageous result in the form of 
revenue to the State as would compensate it for the discontent wffiich would 
be occasioned. The Legislature has avoided such stringent details, and seems 
to us to have satisfied itself by legislating against defacement of the impressed 
stamp, and against such a mode of penning the document as would admit of 
that stamp being used for, or applied to, any other instrument.” 

The interpretation put upon the expression “face of the instrument” seems to 
be reasonable. 

Ihe other construction that the expression should be taken to mean the begin- 
ning oi an instrument and that every document should commence on the side of the 
paper which bears the stamp is not correct. It does not suit a case wdiere more than 

used for an instrument. It cannot be said that the section was 
mtended lor a case w’here a single stamp paper was used and that the Legislature 
aid not contemplate the case of more than one impressed stamp. As will be seen 
from the provisions of S. 10 (2) (b) the Legislature did contemplate the use of more 
impressed stamps than one for an instrument. If “the face of the instrument” 

IS taken to be the beginning portion of it then it is not possible to give effect to the 
provisions of the section in a case where more than one impressed stamp are used, 
because it is not possible to begin the instrument on every sheet used. If, on the 
other hand, the construction put by the Full Bench is accepted there is no difficulty 
and the provisions of the section are complied with by writing a portion of the ins- 
trument on each sheet. Rule 7 (1) of the Stamp Rules, 1925, also supports this 
view. But it may be noted that though writing on the back side of the stamp 
paper is not prohibited by the section the use of the side which bears the stamp is» 
as will be seen from the provisions of. R 7 (2) of the Stamp Rules, favoured,® because 

2. (’81) 5 Bom 188 (194) (FB). 

3. ( 84) 7 I^Iod 176 (181) (FB), Reference under 


Stamp Acty S. 46. 
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bv followiip^ that method elfect can be given to the provisions of the section with- 
out fail and without any difficulty. (See also Note 5.) An instrument winch begins 
on the back side of the stamp paper and ends there will not, it is submitted, be in 
accordance with the provisions of the section. See also Note 5. 

3. Position ol writing on the stamp paper.— See Note 2 

4 Use ol several stamp papers.— The section itself does not in ienn'^ provide 
for a case where more than one stamp paper are used to make up the amount ol 
stamp duty. Rule 7 (i) of the Stamp Rules, 1925, provides for such a case. It says ; 

-Where two or more sheets of paper on which stamps are engraved or 
embossed are used to make up the amount of duty chargeable in respect ot 
any instrument, a portion of such instrument shall be written on each sheet 

SO used.” 

Thus where a bill of c.xchange is written on three stamp papers aggregating 
to the full stamp duty payable thereon, it is duly stamped.* The object oi the 
lule is clearly in^furtherance of the provisions ot the section that the stamp paper 
should not be used for or applied to any other instrument. It some of the sheets 
Irrkeprblank they can be removed and used for a new document. An instrument 
Xndhv^ against the rule which is to be regarded as p^t of the Act cannot be saul 
to be duly stamped.^- But even in the absence of the rule the result w'ould be the 
^ine because an instrument written in the above fashion would not be in compliance 
with the provision of the section that the stamp must appear on the face of the ms- 

trument (published in Notification No. 1288, dated 

the 3rd March 1882) required that “when any instrument is to be written on an 
Inpressed sheet, if the amount of duty with which such instrument is chargeable 
S not exceed one hundred rupees, a single sheet shall be used unless, where the 
application for the required stamp is made at a treasury, the treasury officer or where 
such application is made to a stamp vendor, the vendor certifies that he is unable 
to furnish a single stamp of the required value.” Where a hundi w'as (kawn on two 
papers sewn together, each bearing a hundi stamp of twelve annas, instead of on 
one stamp of Re. 1-8-0, the instrument was held not duly stamped. 
omitted in the rules made in 1891 (by Notification No. 2170, dated the 22nd ilay 


1891). 

Section 13— Note 4 

1. t’19) 6 A I R 1919 Cal 23.'> (238) : 51 Ind 

Cas 88 (Dli). Biswanuth BtiatUicfmrjee v. 
Govinda Chandra. 

Also SCO S. 2 (11) Not© 9, S. 10 Not© 10 and 
Art. 13 Note 4. 

la. (’14) 1 A I R 1914 Mad 358 (358) : 23 Ind 
Caa 110, Mohanlal Kanai Lai v. Kearimxdl 
Cfiordiya. 

{See also (’32) 19 AIR 1932 Lah 682 (582) ; 
13 Lah 800 ; 142 Ind Caa 729, Har Narain 
Sahib Ram v. Bibari Lai Chiranji Lai. 
(Instrument not written in compliance with 
R, 7 (1) of Stamp Rules — Inatrument ad- 
mittotl in ovitlonce by lower Court — Heldt 
ciuestion could not be raised in appeal in 
view of S. 36, Stamp Act.)) 

iSee fioxvevcr, (’70) 13 Suth W R 41 (43) (DB), 
Dunne, v. Ameeroonieaa KluxUxm. (Security 
bond executed in 1869 engrossed on eight 
anna stanxp and threaded to other stamps— 


Held, although rules for purpose of rovoiuie 
administration required the Stamps not to 
be put in the way in which they hod been 
put in yet it was a mere technical objection 
not affecting the merits of the case.)] 

Also seo S. 2 (11) Note 9 and S. 35 Note 3. 

2. (’21) 8 AIR 1921 Pat 317 (317) : 60 Ind 
Cas 385 (DB), Ram Narain v. Lachmi Fraaad. 
(’29) 16 AIR 1929 All 254 (255) : 51 All 
530 : 116 Ind Caa 293 (DB), Kundan Lai \. 
Bhikaridaa lahwardaa. 

(’81) 6 Bom 188 (190) (FB), Dowlatram v. 
Vitho Radfxoli. 

(’34) Pun S M Part 1-B Ch. 3 p. 5. 

r6’ee alao (1727) 93 E R 803 (803) : 2 Str 716, 
Rex V. Reefca. (See the interprc'tation of this 
case in 5 Bombay 188 at p. 196. )j 
Also see S. 10 Not© 4. 

3. (’86) 1886 Pun Ro No. 73, page 157 (158) 

(DB), Sarnad Mir v. Brij Lai. 

I Also seo S. 10 Note 16. 
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5. Use of plain sheets of paper. — The section does not provide for a case where 
the stamp paper is insufficient to contain the whole of the ^v^iting. Rule 7 (2) of 
tlie Stamp Rules, 1925, provides for such a case. It provides that, 

/^Vhere a single sheet of paper, not being paper bearing an impressed 

hundi-stamp, is insufficient to admit of the entire instrument being written 

on the side of the paper which bears the stamp, so much plain paper may be 

subjoined thereto as may be necessary for the complete ■writing of such ins- 
trument : 


every such case a substantial part of the instrument 
shall be written on the sheet which bears the stamp before any part is written 
on the plain paper subjoined.’ 

The language of the rule clearly indicates that only one side of the stamp paper, 
].e., the side which bears the stamp will be used for writing and not the reverse side. 
The section, however, does not itself prohibit writing on the reverse side^ and it has 
been lield that the rule also while it favours the writing of an instrument on the 
side wliich bears the stamp, does not prohibit vTiting on the reverse side and there- 
fore an instrument written on both sides of the stamp paper is duly stamped.^ 

Rule 5 (e) of the rules made under the Act of 1879 contained a further proviso 

That the part of the instrument written on the plain paper must be attested by 

the signatures or marks of all the persons executing the document and the witnesses 

to the same. This part of the rule was held to be ultra vires being more stringent 

than the Act warranted^ and was repealed by Notification No. 2170, dated the 22nd 
May 1891. 


A final decree for partition is an instrument of partition as defined in S. 2 (15) 
and is chargeable with stamp duty under Art 45. The provisions of the section 
will apply to such a decree. But through mistake or otherwise the decree is some- 
tunes not drawn up on the non-judicial stamp as required by law. It has been held 
that in such a case the decree can be validated with retrospective effect from the 
date when it w^as originally dra^vn up by attaching the stamp paper subsequently 
supplied by tlie decree-holder, to the decree already drawn up after defacing it and 
■writing the cause title and the names of the parties on it.-* Rule 7, however, does 
not apply to such a case ; nor do any other provisions of the Stamp Act. As ob- 
served in Raji-ud-din v. Latif Ahmad^ such a contingency was not contemplated 
by the framers of the Stamp Act. This is done under the inherent powers of the 
Court as saved by S. 151 of the Civil Procedure Code. 

Attaching blank stamp paper to instruments written on plain or insufficiently 
stamped papers is illegal under this section as it requires the instrument to be written 
on a stamped paper so that the stamp may appear on the face of the instrument. 

6. Effect of non-compliance with section. — Section 15 of the Act provides 
that an instrument wuritten in contravention of the provisions of this section shall 
be deemed to be unstamped. Thus even while bearing the required stamp the ins- 
trument is deemed to be unstamped. Being unstamped it cannot be said to be 
duly stamped and therefore cannot be admitted in evidence or acted upon under 


Section 13 — Note 5 

1. (’81) 5 Bom 188 (194) (FB), Dowlatram 
V. Vitho Radhoti. 

Also soe S. 10 Note 17. 

2. (’84) 7 Mad 176 (181) (FB), Referetxce 
under Stamp Act, S. 46. 

8. (’84) 8 Mad 532 (540) (FB), Reference 
under Stamp Act 1879. (Tximor, C. J., ; 


contra.) 

Also soo S. 2 (11) Note 9, S. 10 Not© 17 and 
S. 75 Not© 2. 

4,t(’10) 7 Ind Cas 94 (96) (DB) (Cal). Rafi^ud’ 
din V. Latif Ahmad. 

(’35) 22 AIR 1935 Cal 125 (125) : 154 Ind Cas 
458 (DB), Jogeeh Charulra v. Mohini Mohan. 
Also see S. 2 (15) Not© 15. 
i 5. (’10) 7 Ind Cas 94 (96) (DB) (Cal). 
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S. 35.^ But by paj^g the duty and the penalty the instrument may be duly stamped 
and made admissible in evidence.^ 

Where the instrument in such a case is admitted by the lower Court the ques- 
tion as to its admissibility cannot be raised in appeal in view of the provisions of 

S. 36.3 

See also Notes on S. 15. 


*14 No second instrument chargeable with duty shall be written upon a piece 

, of stamned paper upon which an instrument chargeable with 

to be on same stamp. duty has already been written . 


Provided that nothing in this section shall prevent any endorsement which is 
duly stamped or is not chargeable with duty being made upon any instrument for the 
purpose of transferring any right created or evidenced thereby, or of acknowledging 
the receipt of any money or goods the payment or delivery of which is secured thereby. 


SYNOPSIS 


1. “No second instrument.” 

2. Alteration of document. 

3. Document altering terms of prior document. 


4. Agreement contained in letters. See Notes 
on S. 35. 

5. Endorsements upon instruments. 


1 “No second instrument.”— This section forbids a second instrument re- 
quiring stamp being witten upon a stamp paper on which one mstrument has 
already been written.^ The second instrument written m contravention of this 
section must be deemed to be unstamped (See S lo). As a consequence, all the 
nrovisions apphcable to unstamped instruments will come into operation m regard 
to such an instrument. A material alteration in an instrument rendering a new 
stamp necessary contravenes this section. (See Note 2). 

By virtue of S. 15. only the second instrument written in contravention of this 
section shall be deemed to be unstamped. The first instrinneiit remains perfectly 
unaffected. For instance, where a deed of release was written on the back oi a 
duly stamped conveyance, it was held that the conveyance was duly stamped. 


♦[1879— S. 


Note 6 

1. t{’14) 1 AIR 19U Mad 358 (358) : 23 Ind 
Ca« 110, MoltanUtl KanaiUil v. Keahrimull 
Chordia. 

(’29) 10 AIR 1929 All 254 (255) : 51 All 530 : 

1 16 Ind Cas 293 (DB), Kundan Lalv.Bhikari- 
das Iswardaa. 

(’21) 8 AIR 1921 Pat 317 (317) : 60 Ind Cas 
385 (DB), Ram Nurain v. Kachi Prasad. 

(’86) 1886 Pun Ro No. 73, page 157 (158) 
(1)B), Samad Mir v. Brij Lai. 

2. (’85) 8 Mad 532 (540) (FB), Reference xinder 
Stamp Act. S. 46. 

[See also (’33) Mad S M p. 25. (Citing BP 
3331, 17th Docombor 1881 — Document 
written on first sheet and second loft blank — 
Duty and penalty roalised — On recommenda- 
tion for remission of penalty and refund of 
value of unused stamp, the Board of Reve- 
nue sanctioned the former and ordered 
dostrucion of unused stamp paper.)] 


13.] 

3. (’32) 19 AIR 1932 Lah 582 (582) : 13 Lah 

*800 : 142 Ind Cos 729, Har A’aram Sahib 
Ram V. Bihari Lai Chiranjilal. 

Section 14 — Note 1 

1. (’93) 17 Bom 687 (688): 1892 Bom P J 

347 (FB), Pralhad Vithu v. Lakshman. 

(’28) 15 AIR 1928 Rang 263 (264) : 114 Ind 
Cas 289, Myo Mauny v. Ma Myin. (Pro- 
missory note — Alteration of principal and 
rate of interest — Alteration hold made tho 
instrument now and required fresh stamp.) 
(’42) 29 AIR 1942 Posh 43 (44) : 201 Ind Cas 
165, Fazid Karim v. Mohd. Karim. 
la (’36) 14 Rang 29 (40) (DB). Joharmal 
I Beharilal v. R.M.P.M. Cheltyar Firm. (Stone 
v Metcalfe, (1815) 171 ER 69, followed.) 
2. (’88) 11 Mad 40 (41) (FB), Reference under 

Stamp Act, S. 46. (Release could bo vali- 
1 dated by payment of tho deficient stamp 
duty and penalty.) 
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In Older that this section ma\- ajiply, there must be more than one instrument 

w n there is only one instrument, this section 

ill not apjilj although the matters dealt with in the instrument are distinct and 

so callable of being carried out by separate instruments. Such an instrument will 
come under o. o. 

stainp^^ section apply, where the second instrument does not require any 

l^or the meaning of the expression ■ instrument,” see Notes on section 2 (14). 

the subject to the exceptions mentioned in 

hndv nf ir* illustrative cases given below bear both upon the 

bod\ oi the section and the proviso. ^ 

^ Illustrative cases. 

Conveyance and release. 

vpvnn.f f on the back of a deed of conveyance. The con- 

ejance bore a sufficient stamp, but the release was unstamped. It was held that 

t e contravened this section and it could only be admitted in evidence by 

the pa^rinent of deficient stamp duty and penalty. ^ 

Sale-deed and conveyance. 

An endorsement on the back of a sale-deed by which A sold property to B, 

tevTne" f transferred to C, was held to ainount to a con- 

veyance of property and was madraissible in evidence for want of stamp.'* 

Sale-deed and consent by undivided member. 

to >*odivided nephew, endorsed his consent 

to the sale It was held that the endorsement of consent and the conveyance wore 

S To'^f Act rT*; «T0 “ transaction within the meaning of 

a’ senlittt (now b. 4) and the endorsement ought to have been written on 

a separate stamp paper.® 

Money bond and transfer. 

quiret^stamp.?^™^"* 

Promissory note and agreement. 

/.r nrHor^ ^ made a joint and several promissory note for £100 payable to D 
that ^ memorandum endorsed on the note at the same time stated 

hpld ihnt M ^ advances, not exceeding £100. It was 

ff it h ^ memorandum could be admitted in evidence even 

It It had been stamped, since it is not a matter covered by the proviso. 

Bonds by principal and surety. 

engrossed on a stamp paper of sufficient value, the contract of the 
prmcipal was -written first and after his signature, followed the contract of the surety 


3. ( 88) 11 Mad 40 (41) (FB), Be/erence under 
Stamp Act, S. 46. 

4. (’42) 29 AIR 1942 Pesh 43 (44) : 201 Ind 
Gas 165, Fazal Karim v. Mohd. Karim. 

[See (’69) 3 Bong LR (App) 30 (31) (DB), 

Teiai Abom v. Gatjai Oura Chawa. (Tho 
transfer of an under-tenuro, endorsed upon 
the back of the tenant’s pottah. is not ad- 
luissiblo in evidence, unless it be stamped 
as though it -ivere a separate deed of convey* 
anco.)1 


6. (’88) 13 Bom 281 (284) (FB), In the matter 

of Hanmapa. 

6. (’93) 17 Bom 687 (688) : 1892 Bom PJ 
347 (FB), Pralhad Ijakehman v. Vithu. 

[6>« aleo (’34) 21 AIR 1934 Oudh 344 (344): 

151 Ind Gas 532 (DB), Jang Bahadur v. 
Bhagoo.'\ 

7. (1845) 69 R R 709 (712) : 14 L J Ex 328 : 
5 L T (OS) 267 : 153 E R 507, CholtneUy v. 
Darley. (Endorsement was not part of the 
note but independent agreement.) 
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signed by the latter. It was held that the bond constituted only one instrument 
and therefore the deed was not open to objection under this section. 

Grant of annuity by Hindu widow and consent by subsequently adopted son. , . Tt „ 

A a Hindu widow, passed to B, a document on plain paper, gi anting B an 

For instances of alterations, see Note 2. . • , * p 

9 Alteration of document.— If an alteration be made, in a xnatenal pai’t 

an in^Hu“r !ts^.xecu^^^^ 

out the consent of the party ^ ^^ke the chance of commit- 

i .n .s. .. » 

i? r."“ Si .vS if. :=; 

tion, with the consent ^ is to’ make it in substance a new iiistru- 

But the effect of the material alte ion is section is contravened 

ment rendering a new stamp necessary^ to be unsta^inped under s. 15.^ 

and the new instrument J accomplishment) 

So long, however, as insHu instrument is not occupied. 

1‘lC.r Kf. -1.1 no. ,n.k. . n„ 

No tnrthor ...n,p i. ?'S‘ J. 

- M ^ I ■ . » 1 -- -- J U ^ t. ^ « 


8. CSl) 5 Bom 188 (191, 193) (FB), Dowlat- 

<’337 Mad*yiM p- 26. (Citing BP 3018, 6th 
Decomber 1882.) 

<’33) Mad SM p. 25. (Citing BP 580, llth 
Septombor 1890.) 

Alao BOO S. 2 (6) Note 15. 

9. (’83) 7 Bom 194 (190) : 7 Ind Jur 425 (FB), 

in re Bltavanibhai. 

Also BOO Art. 33 Noto 2. 

Section 14 — Note 2 

1 . Halebury. Ixiwa oj Knyland^ Vol. 10, pages 

(/82%^24 R R 522 (527) : 106 EB 1337, Downes 

655 (661) : 61 L J Q R • 
^47 LT U6 :30 W R (Eng) 932, SuJfeU v. 

2^(’M)“u^‘Kan^'20 (37) (DB). Joharmal 
Ue^riUU V. It M. P. M. Chetlyar i\rm. 

Jci^ci, M. R: ill Suffell V. Hanfc of 
Bmytomk (18»2) « Q B D 665 and other au- 

3!‘’“5;i“biry, Law, of E,^land. Voi. 10. 
page 412. 


(•SeTuEang 29 (37) (DB), Johan, uU Behari- 
Ft M P. M. Ciiettyar l<trm. 

(1802) 24 R R 522 (526) ; 106 ER 1337, 

Ko'’(’ 27 "r 1927 Bom i3 (i5) : 50 
'Bom 656\ 99 Ind Cas 489, Cox and Co. 

V. Pestonji and Co.] , ,r , _ 

4, Halsbury, Laws of England, Vol. 24, p. 

(’BJ) 6 AIR 1919 Low Bur 45 (45) : 50 Ind 

Cos 617. Tribeni v. Sahu. , , . x » 

6. (’28) 15 AIR 1928 Rang 263 (264) : 114 Ind 

Cos 289, Maung Myo v. Ma Afyin. 

6. Halsbury, Laws of E ngland, Vol. 24, p. 7 1 9 

(1822) 24 R R 622 (527) : 106 E R 1337, Doio- 

nea v. Pichardson. , „ , , „ , « 

7. Halsbury, Laws of England, Vol. 24, p. 

719 

8 *(’36) 14 Rang 29 (41) (DB), Joharnuxl 
BelMrilal v. R. M. P. M. CheUyar Ltrm. 
(Endorsement on promissory note apeoing 
to alter terms of the agreement as to time ot 
payment, rat© of interest, etc. riio prornis- 
8ory note itself is not altered. The altera- 
tion in the agroomont was not made by any 

2 8A 10 
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«5lf Lfh ” each case a question of fact whether the instrument it- 

self has been altered and a question of law whether the alteration is a material one.® 

What alterations are material is a question which has frequently been consi- 
dered by English Courts. The result is briefly summarized by Halsbu^ as follows : 

“A material alteration is one which varies the rights, liabilities, or legal 
^sition of the parties ascertained by the deed in its original state, or othlr- 
^se varies the legal effect of the instrument as originally expressed or reduces 
to certainty some provision which was originally unascertained and as such 

luted. Pi-eJ^dice the party bound by the deed originally exe 

unori^the^back O" the face of the instrument is 

upon the back of it, does not make any material distinction. 

however, in an endorsement on the instrument, which forms 
no part of the instrument, will render a new stamp necessary The reason is that 

o^tTen frornTt.™*""*’ remains unaffected and nothing is added to 

In Pestonji <i- Co. v. Cox <t- Co.,^^ certain clerks in a Bank made a memoran- 
W ® the corner of a bill of exchange in the ordinary course. The 

t^the extended by agreement between the parties 

out aL by the clerks accordingly, with- 

orthe ^?VV P as origmally drawn. It was held by their Lordships 

ob.™r ^ 

altereif alteration, the answer is that the bill itself was not 

tired the ? ““"^se if the due date on the face of the bill had been al- 

fa^t ’affect the^'t ir f b“t what was done did not, in 

no part of the hdl’ '-t u® intention. The date formed 

no part of the bUl, nor did its alteration affect the contract. It was a mere 


addition, interlineation or erasure ” (Soo 
cas«» (1614) 11 Co Rep 266:77 ER 

(1836) loO ER 419 (421) : 5 L, J Ex 143, 
Brill V. Crick. (Promissory note payable 
on demand executed by way of security if 
promisee succeeded in certain action — En- 
dorsoment on tbo note after it was signed, 
stating that the note was given upon cer* 
tain condition mentioned in a prior agree- 
ment — Held indorsement was to be consi- 
dered as merely a marking of the note for the 
purpose of identification, and not as the in- i 
corporatmg of the agreement, so as to render i 
the note an agreement or a conditional pro- 
mise Parke B : “This endorsement never 
was intended to alter the legal effect of the 
note. ^ It was ma<.lo for the purpose of ear- 
marking the note only and to show that it 
was the note referred to in the aim>oment “I 

(1857) 65 RR 305 (396, 397) : 26 L J Ex 
314 ; 5 W R (Eng) 489 : 157 E R 1. Fansluiwe 
'V. Feet. (Words of acceptance on bill of 
exchange— Different date from that given 
m the bill for payment mentioned in the 

^coptance— Tliis w’as held not to alter the 
instnunent.) 

(’36) 14 Rang 29 (41) (DB), Joharmal 


Beharilal v. R. M, p, ^y/. Chettyar Firm. 

^ai of Etigland, Vol. X, pages 

pec also (’40) 27 AIR 1940 PC 160 (163) : 67 

318:ILR (1940) All 625 : ILR 
(1940) Kar (PC) 287 : 190 Ind Cos 135 (PC), 
^athidal v. Mt. QonUi Kuar.] 

11. (1827) 31 RR 190 (192): 108 ER 720, 
Reed v. Deere. 

12. t(’28) 15 AIR 1928 PC 231 (233, 234) : 52 
Bom 589: 52 Ind App 353 : 113 Ind Cas 124 
(PC), Pestonji H. <t- Co. v. Cox Co.(AIR 1927 
iiom 13: 50 £om 656 affirmed. It was ohservod 
that the decision in AIR 1925 Bom 187: 
49 Bom 351 must bo considered to be 
wrongly decided unless the fact of re-accept- 
anco, after the time for payment had b^n 
extended, introduced a sufliciont distinction.) 

(1882) 10 Q B D 30 (35) : 47 L T 408 ; 31 VV R 
(Eng) 475, Garrard v. Lewis. 
iSee also (’70) 5 Bong L R 103 (105) : 14 Suth 
W^R (OC) 38 (DB), Chunder Kant Mookerjee 
v. Kartick Chunder Chaile.} 

13. (’28) 15 AIR 1928 PC 231 (233, 234) : 56 
Ind App 353 : 52 Bom 589 : 113 Ind Cas 124 
(PC). 
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docket for office purposes. If a slip of paper, with the date on it, had been 
pinned on to the bill the two holes made by the pm in the paper would have 

been no less liable to be called an alteration 

“As to the stamp objection, no second instrument that is, no bill of ex- 
change, was written on the old stamped paper at all. Ihe old mstrument 
remained unaffected, and nothing was added to or taken from it. 

In the case of a bill of exchange or a promissory note, the burden of proving 
that the alteration has not rendered a new stamp necessary, lies on the party rely- 
ing on the instrument.^* 

IlliLstrative cases. 

Alteration of time of payment. j 

A bill of exchange was drawn payable 21 days after date. It was afterwards 

altered and made payable 51 days after date, and was again alter^ to 21 days aftei 

date. The date was also brought forward. It was held that this was a distmct 

transaction and required a new stamp.^^ , , , ui 

In an instalment mortgage bond, a condition making the whole sum payable 
upon dMffi payment oil any instalment was inserted after its execution and 
the rate of interest was doubled. It was held that the alterations were materi . 

After a biU of exchange had been drawn and indorsed, but before it was accep- 
ted the drawee altered it postponing the time of payment. It was held that before 
^Tceptance the bill of exchange w^ perfect and the alteration was materiah^’ 

A bill of exchange was drawn by A upon B, payable at three . 

livery of the biU to B for acceptance, B requesting that four months 
atituted for three months and afterwards by A’s assent, the alteration was made, 
making the bill payable at four months. It was held that as the alteration was 

made before the bill was complete, a new stamp was not requisite. 

A bill at three months which was draAvn by A and accepted by B or s ac- 
commodation was indorsed and sent by post by A to C for value. ^ . 

bill insisting upon having one at two months instead. A thereupo ^ ^ p 

hill bv making^ it payable at two instead of three months and again sent it to G. 

acceptor’s assent. The alteration therefore must be considered to have been made 
when the instrument was 

Alteration In date of instrument. , 1 1 xu + 

The date on a surety bond was altered after it was complete. It was held that 
the alteration was material.^® 


14. (1838) 47 R R 563 (567, 568) : 7 L J Q B 

144 : 112 E R 819, Knight v. OUmerUa. (Bill 
of exchange originally drawn payable 3 
months after date altered to 2 months bill.) 

(1818) 171 ER 657 (657) : 2 Stark 313 (313), 

Johtuon V. Duke of r /iP'u n [ 

exchange — Atleration of the date of the bill.) 

(1827) 33 RR 640 (648) : 6 LJKB 334, 
Bi8lU)p V. Cluimbre. (Promissoty _ 


Alteration of dato and alteration made on 
top of original date.) 

16. (1794) 101 ER 302 (302) : 5 Term Rep 

637 (538), Bowman v. Nichol 
16.*(’86) 9 Mad 399 (411, 412, 413, 418): 10 


Ind Jur 409 (FB), Christacharlu v. Kribasay- 

17?' (1815) 171 ER 58 (58) : 4 Omp 179 
(180,) Ouihwaite v. LutU Ley. 

18. (1816) 171 ER 527. (527): 1 Stark 452 

I45:i), Kennerlay V. Noah. 

19. (1849) 137 ER 322 (323) : 7 CB 812 

(SUlTarletonv.Hhinglar. 

20 (’26) 13 AIR 1926 Bom 491 (492) : 98 

Ind Cas 721 (DB), Namdev Jayram v. 
deshi Vyo/pufi Mandali Ltd* (Per Mad- 
gaonkar J. : “It is not merely the actual 
final effoct on a consideration of all the facts 
and the law in each case that decides whether 
the alteration is material.”) 
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the “^^t 

tion t[ " °f -^-terial altera- 

tioiT^^^'^y ’ alter' t'’“®'f f was held to be a material altefa^ 

the other u..? v%ras o^ n^^ l the consent of 

LteSon' rS’rrhrr f.” ^ ““terial 

was held‘'not'to°,^nHpr f accommodation bill before its being issued, 
it warissurd.^” necessary, the bill having been altered before 

befor^’issue‘'‘'wIrhcld*n%'‘‘'*V^ '^ith the assent of the acceptor, 

Lssary '" ^ re-rssumg of the bill as to render a new stamp ne- 

of the oreccedbw^n° H mistake as dated on the corresponding day 

to tt drawee f ‘^^^'’ied by the payee 

the avte udL 00 ^ ^ T’ "'^°k it noting the mistake. Afterwards, 

drLm and acrn.a?^ I h'"'' r" ‘‘^^ered the date to the day when 

alteration of the Xte ' I* held that the 

to correct I mist ke T."' °*-iginal intention of the parties and 

ctrc Jt?ot of a e^^ Iherefore no new stamp was required.^’. Similarly, the 
coreection ol a clerical error m the date of a promissory note is not a material altera- 

Alteration of sum payable. 

advance^of Rs’ T'u obtained a promissory note for the same. A further 

50 was altered bv sporina ^ days later. The promissory note for Rs- 

altered to a hifrhpr rjifp t 0 and inserting Rs. 200. The rate of interest was also 
a new stamp ^ alterations were material and required 

tiff ’s^o^sse^sio^tt'a'Tondf^ 10^''^^^''*^ f ^ 

tion in the instrument 3o ‘ 'material altera- 

not make'it^new amount in an accommodation bill before its issue does 

nor make it a new bill, requiring fresh stamp.^i 

See also the undermentioned case.^* 


V.' = 100 E R 1042, 

"co Zr^„^ 

24 R R 522 (527, 528) : 106 E R 
1337, Dowiess v. /itchardson. (An accommo- 
datxon bill is not issued until it is in the hands 
ot the person who is entitled to treat it as a 
security available in law.) 

(J»27) 5 L J (OS) C P UO : 12 Moore C P 
281, I^eykariff v. Ashfard. 

27. (1817) 105 E R 1196 (1196) : 6 M & S 142 

(143), Jacob V. Hart. 

[See a/w (1824) 27 R R 727 (728) : (1824) 
Ry & M 37, Bruit v. Picord. ( A bill having 
been dated 1822 instead of 1823, the agent 


of the drawer and acceptor, to whom it 
had been given to be deliv’ered to the en- 
dorsee, without their knowledge or consent, 
corrected the mistake. Held that such 
alteration did not vacate the bill.) 

28. (’27) 14 AIR 1927 Cal 612 (613, 614): 
103 Ind Cas 629, In re Jagodia Cotton Alills 
Ltd, 

29. (’28) 15 AIR 1928 Rang 263 (264): 114 
Ind Cas 289, Maung Myo v. ilfo Myin. 

30. (’23) 10 AIR 1923 Nag 295 (295) : 19 
Nag L R 79 : 74 Ind Cas 20, Pandurang v. 
Kxshan. 

31. (1894) 2 Q B 660 (666) : 63 L J Q B 649 : 
71 LT 86, Scholfield v. Londisborough. 

32. (1847) 72 R R 258 (261) : 9 QB 306 : 
115 ER 1290:15 LJQB 343, Hamelin 
y. Bruck. (Alteration in pursuance of the 
intention of parties — Bill of exchange— 
Drawee accepting it for smaller sum than 
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Alteration of rate of interest. 

In a promissory note when executed by the defendant in favour of tlie plain- 
tiff, the space for interest was left blank. After three months, the parties agreed 
that interest at 6 per cent, should be charged and insertion of this rate was made 
accordingly. It was held that the insertion of a rate not agreed upon by tlie parties 
when the note was first made, was a material alteration of the instrument requiring 
new stamp.®® 

A customer deposited a certain sum of money with a banker and received a 
note, by which the banker promised to pay the principal at 10 days’ sight with 3 
per cent, interest. The banker paid the interest on the note, but at the same time 
told the customer that he would not, in future, pay more than per cent, interest 
and altered the terms of the note accordingly. It was lield that the instrument 
required a new stamp as the alteration was material.®* 

Where after the execution and attestation but before registration of a mortga- 
ge bond, it was found that certain lines were interpolated, containing a stipulation 
as to payment of compound interest, it was held that the alteration was material.®® 

An alteration, after execution, in the rate of interest payable under a mortgage 
bond, to carry out the original intention of the parties, is not a material alteration.®® 

Alteration of place of payment. 

D accepted a bill without any qualification. The original bill was payable at 
his own house in King’s Road, Chelsea ; but after the delivery of the bill to P, D 
altere'd the description by making it “payable at J. Bland’s, Great Surrey Street, 
Blackfriars.” It was held that the alteration was immaterial.®’ 


Alteration in statement of consideration. 

A promissory note for £100 payable to plaintiff or order and originally expressed 
to be “for value received generally” was altered the next day upon the suggestion 
of one of the parties by the addition of the words “for the good-will of the lease and 
trade of F. K. deceased.” It was held that the alteration rendered a new stamp 
necessary such words being material and not having been originally intended to be 
inserted and omitted by mistake.®® 

In a joint and several promissory note by three persons, after two of the makers 
had signed, the third, before he signed, caused the words “on account of Club held 
at Mr. D. D.’s” to be introduced after “value received.” It was held that as the note 
was not complete, until the third had signed it, the alteration did not render a fresh 
stamp necessary.®® 

Alteration In names of executants. 

After the execution of the bond by the first defendant, the name of the second 
defendant w'as added as an executant. It was held that the alteration was ma- 
terial.'*® 


that named — Sum originally named altered 
to that which drawee accepted — Not clear 
by whom or at what time or place the altera- 
tion had boon made — Held that the altera- 
tion was not material and required no new 
stamp.) 

33. (’19) 6 AIR 1919 Low Bur 45 (45, 46) : 
60 Ind Gas 517, Tribeni v. Sahu. 

[See also (’82) 6 Bom 371 (374) : 6 Ind J ur 
623 (DB), Oodeychand Boodaji v. Baskar 
Jagannath. (Promissory not© — Rate of inte- 
rest in one the clauses altered — Held mate- 
rial alteration although the clause so altered 
was a penal clause to which, even if unal- 
tered, the Court would not give effect.)] 

34. (1827) 108 E R 778 (779) : 6 L J (OS) K B 


3 Sut'-) n V. Tootner. 

5. (’26) 13 AIR 1926 Cal 831 (831, 833, 834): 
53 Cal 418 :96 Ind Cas 97 (DB), Parb(Ui 
Cltaran v. Amarendra Nath. 

36. (’17) 4 AIR 1917 Cal 811 (811. 812) : 44 
Cal 154 : 35 Ind Cas 182 (DB), Ananda Moluxn 
V. Ananda Chandra. 

37. (1833) 149 ER 711 (712) : 3 LJ Ex 2, 
Walter v. Cuhley. 

38. (1809) 10 R R 349 (350) : 103 E R 839, 
Knill V. Williams. 

39. (1842) 63 RR 848 (849, 8r)0) : 1 Dowl 
(NS) 802, Wright v. Inshaio. 

40. *(’06) 33 Cal 812 (817) : 3 Cal L Jour 363, 

' Qour Chadra v. Prassanna Kumar. 
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Addition of name as maker if made in a promissory note after the note was 
issued, IS a material alterations^ 

A promissory note payable to C was originaUy signed by A. B’s name as 
maker was added subsequently. It was held that if it were part of the bargain bet- 
ween C and A that B should sign the note as principal, the alteration did not render 

a new stamp necessary. But if B came in upon an afterthought, the note to be 
binding would require an additional stamp .^2 

Alteration of number on bank-note. 

^ alteration of the number of a Bank of England note, so as to simulate another 
ote tor the same amount, was held to be an alteration of the essential part of the 


Alteration of words “or order.” 

Mutilation of a promissory note, which caused the words “or order” to disap- 
pear trom the note, is a material alteration.^* 

a ^ ^ exchange was put into circulation by indorsement, though it 

wanted the words or order”, the insertion of those w'ords by the drawer was held 

to be merely a correction of a mistake and in furtherance of the original intention 
oi the parties.*^ ® 

r addiMon of the words “or order” in a promissory note \vith the consent 

y hound, was held not to require a new stamp, as the alteration was 

in ur herance of the original intention of the parties and to correct a mistake, 
and no new stamp w'as requisite.*® 

Alteration in transfer of shares, 

transfer of shares was executed by A, the seller, with the name of B 
inserted as the purchaser. Before any execution of the deed by B, (under the 

\yas to be executed by both the seller and the buyer) it was 

^ should be the purchaser. The name of B was then 

fW a substituted. A re-executed the altered deed. It was held 

e ee w as so far complete as between A and B that it could not operate as 
a conveyance to C without a new stamp.*’ 

Deed of release of witness— Release of one witness altered into release of two. 

j release of a witness having been executed by a defendant was given to the 
4 ?. ^^^^^rney. During the trial, it was altered by inserting the name of 

another witness and changing the terms so as to make it a release of both witnesses 

Lorn defendant before delivery to either mtness. It was 

neid that the instrument was infien at the time of the second execution and there- 
lore no new stamp was .necessary.*® 

Alteration in marriage settlement. 

Necessary parties were assembled to execute a marriage settlement. After 
e so e conveying party had executed the deed, a material alteration was suggested 
ana made m it. The deed was then executed by the other parties and re-executed 
by the conveying party. It was held that the execution of the deed was in fieri 


(1855) 103 R R 377 (382, 383) ; 119 E R 
412:3 \VR (Eng) 460:24 LJQB 285, 

Oardner v. WiiUh (Question whether note 
was issued or not in point of law not decided ) 

42. (1816) 17 R K 667 (663) : Halt (NP) 474 
(475), Clark v. Blackstock. 

43. (1882) 9 Q B D 555 (564, 568) : 51 L J O B 
401 : 47 LT 146 : 30 WR (Eng) 932. Suffell 
V. Bank of KngUtmi. 

44. (’16) 3 AIR 1916 Mad 284 (285, 286) : 38 

Mad 746: 21 Ind Cas 445 (DB), Lakahmmal 


V. Narasinha. 

45. (1800) 170 ER 603 (604) : 3 Esp 246 
(248), Ker shaw v. Cox. 

46. (1839) 52 RR 269 (270): 113 ER 324: 
9 L J Q B (NS) 26, Byron v. Thompson. 

47. (1841) 133 ER 916 (930) : 10 

1 33, London <£.* Brighton By. Co. v. O. B. 
Fairclough. 

48. (1834) 3 L J Ex 285 (288) : 149 E R 1023, 
!Spicer v. Burgess. (Quaere : Whether » 
iv'lcase to two witnesses requires two stamps-) 
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when the alteration took place and the alteration did not require a new stamp.*® 

Alteration in area mentioned. 

Alteration of a lease-deed by an erasure, which excluded a portion "“he land 
inserted by mistake before all the parties had executed the deed, was held not to 

be a material alteration. 

Security bond — Addition ol another obligor. 

The addition of another obUgor after a security bond had 
before the sheriff had accepted it, with the assent of the sheriff and prior obligors, 

does not make a new stamp necessary.®* 

Note altered into bill. 

A and B for a debt due to C, agreed to give him a biU of exchange to te drarra 

was a valid bill of exchange without a fresh stamp. 

Insertion ol name ol additional arbitrator. 

The insertion of the name of a second arbitrator in 
before the sole arbitrator named had accepted the reference held to be no ma 
terial alteration requiring a new stamp, as the reference was mcomplete. 

Alterations In proxy. 

Proxies with printer’s error were returned duly stamped. An accidental 

omission of the date of meeting was supplied by a person having 

Xe pToxies were lodged. It wts held that the proxies were duly stamped and did 

not require a new stamp.®* 

Addition of words “on demand** to promissory note, 

tion only expressed the effect of the note as it originally stood, the alteration was 
material.®® 

Alterations in warrant of attorney. 

An interlineation in a warrant of attorney made by consent o^hoth the parties 
concerned after execution, stating the party to be 

of the sheriff of K,” was not an alteration in a material part of the mstrument, 
to render a new stamp necessary.®® 

497 (1833) 149 ER 589 (500) : 2 L J Ex 249, 

Jones V. Jones. ^ 

50. (1827) 130 E R 714 (717, 718) : 4 Bing 123, 

Hall V. Chandlesa. - o 

61. (1816) 105 ER 1033 (1034) : o M&S 

2*23, Matson v. Booth. ^ ^ , 

62. (1811) 170 ER 1285 (1286) : 3 Camp 1 

/‘U Webber v. Maddocks. 

63 ’ (’14) 1 AIR 1914 Sind 90 (92) : 8 Sind L R 
302 : 29 Ind Ca^ 602, Shatndas Teumal v. 

Khirnaninal Chafidiimal. /-nrv qo 

[See also (’24) 11 AIR 1924 Cal 794 (79o) : 82 


Ind Cas 416, Kali Charan v. Manx Mohan^ 

54. (1897) 1 Ch 1 (6) : 66 L J Ch 17 ; 75 L T 
317 : 45 W R (Eng) 86, Earnest v. Tjoma Gold 
Mines Ltd. (Affirming Earnest v. Loina Gold 

Mines Ltd., (1896) 2 Ch 572.) t t ni, 

[See also (1907) 1 Ch 318 (321) : 76 LJ Ch 

184 ; 96 L T 361. Sadgrove v, Bryden.] 

Also 800 Art. 52 Note 3. , t t. 

55. (1868) 3 Q B 573 (576, 579) : 37 L J Q ^ 
201 • 16 \V R (Eng) 1045, AUious v. Carnwell. 

56. (1842) 134 E R 71 (73) : U L J C P 199, 
HartUj V. Matiaon. 
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Alteration in names of attesting witnesses. 

An alteration in the names of attesting witnesses in a mortgage-deed, which 
did not require attestation, w^as held not to be a material alteration.^’ 


See also the undermentioned cases.®® 

3. Document altering terms of prior document.— There are obiter dicta in 
tne undermentioned case^ that an agreement varying the terms of a prior instrument 
and endorsed on the instrument itself may be admitted in evidence if duly stamped 
or on parent of duty and penalty. It is submitted that this view is in direct con- 
mct with this section and is not correct. But such an endorsement will not bo an 


57. (’86) 12 Cal 313 (316, 317) (DB), Moheal 
Chiinder v. Kamini Kumari. (7 Bom 41J 
dissentod from.) 

[See al30 ('61) If) Bom 44 (45) (DB), Venkatesh 

Suhraya. (Bond — -Adtlition of e 
%yitnoss's signature subsequent to execu- 
tion — No material alteration.)] 

58. (’78) 1 Bom 320 (331, 332) (DB), Anandjx 

Visratn v, Spinning <6 Weaving Co. 

(Defendant si^od his name to a Memoran- 
dum of Association of a projected company 
as having taken four shares. But the Mo- 
morandurn of Association which was lator 
registered dilTored from the former in omitt- 
ing in its fourth clause the wonl “yearly" 
before the word “profits" on which the com- 
pany was to pay a certain commission to the 
secretary, agents and the treasurers and in 
udding to its sixth clause a prov^ision cm* 
powering the company by a special resolu- 
tion in general meeting to sub-diWde the 
shares Held that the first was not, but tlio 
second was, a material alteration.) 

(1837) 7 L J Ex 34 (38) ; 150 E R 1064, Bacon 
V. Simpson. (Agreement to sell — Indorse^ 
ment upon the agreement extending the time 

for its performance from Ist to 6th January 

Held, to bo a fresh agreement and required a 
new stamp.) 

(’6D 3 Bom HCR (OCJ)9(ll, 12), Eastern 
Financial Association {Limited) v. Pestanji 
Cursetji Shrojf. (Promissory note payable 
on demand — Endorsement with the words 
Duo on.*,,’’ above tlio date of the note 
mado on the same day it was signed Held, 

/ Otherwise than on demand.) 
(1809) 1/0 E R 1130 (1131) : 2 Camp 205 (207), 
^eds V. Lancashire. (Upon an instrument 
in the form of a joint and several promissory 
note, signed by .4, B ami C, there was an 
endorsement written at the time of signing it, 
stating that the note w'as taken as a security 
for all balances as A might happen to owe to 
tlie promisee and the note should bo in force 
within SIX months. It was held that the 
instrument in question was only an agreement 

and not a promissory note, and required an 
agreement stamp.) 

(1840) 133 ER 474 (478) : 9 LJCP 298 
Taylor Parry. (By a memorandum bet- 
ween A and B, it was agreed that a question 
ot boundary should be referred to some differ- 
ent sur\’oyor residing at a distance. By a 
further memorandum written on the same 


paper, at a subsequent date, it was agreed 
that the question sliould be settled by C. 
It was hold that the two memoranda cons- 
tituted one agreement, requiring only one 
stamp.) 

(1815) 171 ER 41 (42): 4 Camp 127 (129), 
Hartley v. Willkinson. (Instrument pur- 
porting on the face of it to bo a promissory 
note payable absolutely for the price of goods, 
but having an endorsement upon it stating 
that it was given on con<lition that if any dis- 
pute arose as to the sale of the goods, it 
should bo void. It was held that as the en- 
dorsement had boon written before the note 
teas signed, it must bo taken to be part of it, 
and that as the note was to bo void on any 
dispute arising, the payment was conditional 
only, and the instrument was not a promissory 
note.) 

(1810) 104 ER 184 (185, 186): 12 East 471 
(475, Cole v. Parkin. (Bill of sale of ship, 
by mistake, misreoiting the certificate of 
registry — Correction of mistake — Held, no 
now stamp was necessary upon such ro- 
exooution.) 

(1858) 175 E R 687 (688) ; 1 F & F 192, Barker 

v. Aston. (Bill of sale assigning certain horses 

as security and other horses as might bo subs- 
titutotl for them, provided the names and 
descriptions of substituted horses were en- 
dorsed — Held that the emlorsements did not 
require an adrlitional stamp, being only for 
the purpose of identification.) 

(1871) 13 Eq 281 (285): 41 LJ Ch 73: 25 
LT 782:22 WR (Eng) 166, Bourdin v. 
Green Wood. {L in 1846 promise<l to pay^ 
three months after date, to B or to C, his 
wife, £500. B died in 1863 leaving C sur\*iving. 
rhoro was an endorsement on the note in L s 
handwriting of his name and the year 1866 . 

C died in 1868. It was held that the endorse- 
ment was not intended to make a now note 
and required no new stamp.) 

(1828) 172 E R 462 (463) : 3 CAP 374 (375), 
Sherrington v. Jermyn. (.4 handed a pro- 
missory note to C, B, the payee, being pre- 
sent. But before it wasgivon to the payee *t 
was altered by the consent of all the parties 
It was held that this giving it to third jperson 
was not an issuing of it, and that it did not 
require a now stamp.) 

Section 14 — Note 3 

1. ( 36) 14 Rang 29 (41) (DB). Joharniai^ 

Beharital v. R. J/. P. M. Chettyar Firm. 
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.Iteretion ot the in.tr.meel ,V»I/ .o a. to te.rfer it 

ment renders the instrument in no way void or liable to be stamped 
See also Notes on s. 4. 

4. Agreement contained in letters.-See Notes on Section 35. 

5. Endorsements upon instruments.-T>'e iM'rermbftheiirtrbe 

certain endorsements from the operation o ^ ^ pj^^rossed. The 

written on a stamp paper on "gjj^jQj,ge^eIit which is duly stamped or 

teMfXarSlJ with duty.” Where, therefore,^ Uie^endorse^n^^^^^^^^ 

it mu" be deemed to he unstamped under S. 15.* 

In 7n the nu^tter of Hanmappa,^ an "fthe 

endorsements m contravention of this sec i , ^ elsewhere in the Act, did 

matter right by the enforcement of a penalty as P*o^ded 

not apply It is submitted that the view is not correct. 

It is to be noted that under the proviso, Xe'rlgM'l'Ttir'by the 

can only relate to certain matters, , money or goods secured by the 

instrument and acknowledgment of re p other matter it will not be per- 

instrument. If the endorsement relates to any other matter 

missible though it may bear the required stamp. 

For instances of those endorsements which are not liable to stamp duty. 

Exemption (a) to Art. 53 and Exem ptions t o^rt. b.. 

Instrument written *15. EveT^^nst^ument written in co^rave^ of section 13 

contrary to section 13 or section 14 shall be deemed to be unsia p 
or 14 deemed unstam* 

1 Legislative changes.-There was no provision similar to the present section 
in the Acts priorto 1879 Section 14 of Act I of 1879 was as foUows . 

‘‘Every instrument written in contravention of s. 12 or 13 shall be deemed 

to be unstamped.” a. o lo ia 

Sections 12 and 13 of the Act of 1879 corresponded to the present Ss. 13 and 14. 

2 Scone of the section. This section deals with the consequences of the 

breach of the provisions ot bs. 16 an ’ . y; n deemed to bo unstamped. 

contravention of the „£ s 12 in respect of an instrument bearing 

There is a similar provision m sub-s. \i) ot s. m ii- r 

' *[1879- S. 14 .] 


2 (’30) 14 Rang 29 (41) (DR). Joharmal 

Beharilal v. It. M. P. M. C^r Firm. 

3 (’36) 14 Rang 29 (40) (DB), Joharmal 
Beharilal v. R. M. P- Chetiyar Firm. 

Section 14- - Note 5 

1 (’92) 17 Bom 687 (688) : 1892 Bom P J 

347 (FB), RrnUmd Lakuhman v. Vithu. 

(Whowi a Himplo inoiiey bonti oxoruted on 

In iinpr.^HBo.1 stamp papf^r 7*^^ / 
by niidorKOinont on tho back tliomof, held 
that tho ondorsfimont rofjuircd a stamp and 


could bo stamped under S. 34 of Act (I of 
1879).) 

(’88) 11 Mad 40 (41) (FB), Reference under 
i^itamp Act, S. 46. 

(’89) 13 Bom 281 (284, 285) (KB), In the matter 
of Hanmappa. 

2. (’89) 13 Bom 281 (285) (FB), (Doubted 
in 17 Bom 6H7.) 

3. (’92) 17 Bom 087 (688) : 1892 Bom P J 
3-17 (FB), Vrnlluid Lakehman v. Vithu. 
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Thp ‘ cancelled as required bv sub-s. (1) of s. 12 

Act lof («s. 12 and 13 of 

o duty has been paid, yet, the mstruments are held not duly stamped^ are incorrect 
because, as stated above, S. 12 is also one of such cases. incorrect, 

“duly '?'''‘™cd to be Unstamped under this section is not 

aul;> stamped and hence is not admissible in evidence under S. 35. ^ 

an ol'inin^JL *° 1efect.-In the undermentioned Bombay decision* 

lL?Aet^ nf instrument ivTitten in contravention of s. 14 (S. 

that Ch^ntPr TV ^ Stamped by the Collector— perhaps on the ground 

tivelv unstamnpH h instrument which is only construc- 

be considered^tn arid not actually so. The decision cannot, however, 

Hio'h f’ni 1-2 1 ^ good law m view of the later Full Bench decision of the same 

hpld\w II" '''' 'c, undermentioned Madras decision,^ it has been 

feet can hr^!" 13 of Act I of 1879) the de- 

of Chantpr TV^ ^ necessary duty and penalty under the provisions 

in evidpnnn^'''n"'^ thus the document may be duly stamped and made admissible 
^^fund and in c provision in S. 39, sub-s. (2) (S. 36 of Act I of 1879) for 

^f whoirof thn ® 37 of Act I of 1879) for remission 

contravpiif Collector, paid in respect of instruments ivritten in 

dutl and H ® curable by payment of the 

duty and the penalty under the provisions of Chapter IV of the Act. 

instriimpnt^°i'^*^tc ^ Stamp Rules of 1882 required that the part of an 

Stes3 W plain sheets of paper attached to a stamp paper must be 

dermentioned 0.^4 executing and the witnesses to the document. In the un- 
viso coiiltl he e % n whether an instrument contravening the pro- 

held that the instl. dll y Stamped. A FuU Bench of the Madras High Court 

S 3 (101 of Apt tluly stamped wthin the meaning of the definition in 

in- the fhot tlinf (corresponding toS. 2 (11) of the present Act) notwithstand- 
sons efven in ! “ contravention of the proviso. One of the rea- 

trumfnt W. ft decision was that the rule did not provide that an ins- 

of Act T o7 "“I® ^stamped as S. 14 

14 ortheTi^^ respect of Ss. 12 and 13 of the Act (Ss. 13 and 

instru7enF77 Act) and that the rule did not provide any means of making the 
to bp nr* F oper y stamped. It is submitted that this reasoning does not seem 
to ^^"^‘^^^•.^^-^^/ustrument ^vritten in contravention of the proviso could be said 

accordance with the law in force in British India when such 
t^e definffin ® therefore not “duly stamped” within the meaning of 

was r” ^ Further it appears that the above rule 

s made m furtherance of the provisions of S. 12 of Act I of 1879. An instru- 


Section 15 — Note 2 

1. (’86) 8 Mad 532 (639) (FB), Reference 
under Stamp Act, S. 40. 

2. t( 19) 6 air 1919 Bur 45 (45) : 50 

Ind Gas 517, Tnbeni v. Sahu. (Instrument 
written in contravention of S. 14.) 

Fang 263 (264): 114 Ind 
UM 289, Maung Myo v. Myin. (Do.) 

(688) : 1892 Boin PJ 347 
(J?15), Pralhad Lakshman v. Vithu. (Ins* 
tmment written in contravention of S. 13 
of Act I of 1879 — Held, it must bo deemed 
to bo unstamped imdor S. 14 and then S. 34 


1 


of the Act and its provisos which apply tn 
all unstamped instruments whether actually 
or only constructively so must come into 
operation.) 

Section 15 — Note 3 

1. (’89) 13 Bom 281 (284) (FB), In the maUer 
of Hanntappa. 

2. (’92) 17 Bom 687 (688) : 1892 Bom PJ 
347 (FB), Pralhad Lakshman v. Ki/Am. 

3. (’85) 8 Mad 532 (539) (FB), Reference under 
Stamp Act, S. 46. 

4. ( So) 8 Mad 532 (539) (FB), Reference 
Mnrf«r iS;omp Act, S. 46. 
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“so was also held to be ultra vires and was repealed subsequently. (See b. 10 
Note 17 and s. 13, Note 5.) 

*iR Whpre the dutv with which an instrument is chargeable, or its 
*16. Where the duty witn wmc 

Denoting duty. the payment of such last-mentioned 

ns-."-.', ““ rsE.; “.p SU.P o.p» ....... (I. ...) » 

the [collecting Government] may by rule prescribe. 


a. 


Substituted for tho words ‘ Govomor-Genoral in Council” by A. O. 


Notification. 

All functions of the Central Government ^nder °r “ ®,eTepart 

entrusted to the Provincial Government. -See Gazette of ^ndia. Kmanc p 

ment (Central Revenues) Notification no. 9, dated 13-11-19^ . 

Synopsis 


1. Legislative changes. 

2. Analogous law. 

3. Scope and object of the section. 


4. Instruments falling under this section 

5. “Collector.” 

6. Manner of denoting payment. 


1. Legislative changes.-This section was first introduced in the Stamp Act 
of 1879, s. 15 of which was as follows : 

“Where the duty with which an instrument is chargeable, or exemp- 
tion from duty, depends in a.iy manner upon the duty actually !>-■' 
another instru'ment'^, the payment of such 1-Gmentmned du^ Jrall, 
tioii be made in writing to the Collector for that P"P°^ bistrument 

of both the instruments, be denoted upon such first- prescribe.” 

in suoli manner as the Governor General in Council may, y . P 

Rule 16 of the Notification No. 2170 of 21st May 1891 
Tnent of duty should be denoted by endorsement under the hand of the Collector. 

In the present Act the provision contained in R. 16 has been incorporated in 
the section itself. 

The words “collecting Government” were substituted for the words “Governor 

General in Council” by the Government of India (Adaptation of Indian Laws) Ur 
der, 1937. 

2. Analogous law.-Section 11 of the EngUsh Stamp Act of 1891 (54 & oo 
Viet., c. 39) provides as follows : 

“Where the duty with which an instrument is ^li^eeable de^nds in any 
mamrer upon the d^ty paid upon 

ufn'orbXiel^mntrbe"^^^^^^^^^^ the first-mentioned instrument 

in such manner as the Commissioners t^nk fat . 
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section.— In certain cases, the dutv payable on an 

in-slrument °Tlfe' nmrhlct "1’°" '‘“oth®'' 

BTTxr ■ A * production of the second instrument Avould, therefore be neces- 

tion from duty The" oK ^ histrument, or its e.yemp- 

T^T* 1 4 ^u The object of the section is to save the parties the trouble of 

LcondTfst™m:rl^^^^^^^ ^ iWmrnrof dVty on"the 

the hand of the Pnllopf ^ instrument by endorsement under 

tion i that an applica- 

be produced before him. “ Collector and that both the instruments must 

of this secUon"to*'h'!^"'H *? ■'egistering officer, who is a Collector for the purposes 
to be stmnpedd " denoted on an instru.nent does not require 

but if sLh"an°nn^T® t “^J'S^tory on the parties to make an application, 

but It such an application is made, the Collector must act under this section. 

Tor particular instruments falling under this section, see Note 4. 

payable on^an*in^<i*Jr^^ falling under this section. — In the following cases, the duty 
payable on an instrument depends upon the duty paid on another instrument ; 

/ 1 \ n 1 • 1 . 


( 1 ) 

( 2 ) 

(3) 


(4) 


(5) 


Subsidiary instruments chargeable under S. 4, 

Counterpart or duplicate chargeable under Art 25. 

Inf" f executed subsequent to, and in 

pursuance of an agreement to lease which is stamped as a lease. 

P*^'****”" proviso (c) to Art. 45, when executed 

iusti-uraent‘'of partitffin.*''^ partition which is stamped as an 

of settlement under the proviso to Art. 58, when executed 
IL^rof :e"tUement. -hicb is stamped as an instru- 

navn^nt of the occasion for denoting 

recorvevairs of or by way of farther ch^l llfubanrus 
thef Jf m cof comprised in one mortgage Icurity on payment 

sffimf d w and leases executed in pursuance of agreements already 

ffiXumentsA ^ settlements effected by means of several 

anot W exemption of one instrument depending on the duty paid on 

another mstrument, exemption to Art. 30 may be referred to. 

Durno'sps ofrJff • ^.h® '^'ho are authorised to act as Collectors for the 

purposes of this section m different Provinces are shown below ; 

CnIleeVnrf a Collectors in charge of sub-divisions. Senior Deputy 

teaf o1 Calfinf f f Registrars including the 
ff'TYinrirnT-TT ’ *stri(^ Sub-Rcgistrars and Sub-Registrars and all officers holding 
mir^n arge of sub-registry offices, who are appointed to be Collectors for the 

purpose of denotmg the paym ent of duty as provided by this section. 


Section 16 — Note 3 

P- (Citffig GO No. 
2646, J. D., 14th October 1879.) 


Section 1 6 — Note 4 

1. Halsbury, Laws of Etiglatid, Vol 24, page 
716. 
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(2) C. P. and Berar — All Assistant Commissioners and Extra Assistant Com- 
missioners who are Sub-Divisional Officers, and the Additional District Magistrate, 
Jxibbalpore. 

(3) Madras — All Sub-Collectors, Head Assistant Collectors, Deputy Collectors 
in charge of divisions, Assistant Collectors who are First Class Magistrates in charge 
of divisions, and all Registering Officers appointed under Act 111 of 1877, (Act 
XVI of 1908). 

(4) Punjab — In the case of Lahore District, the first Assistant to the Deputy 
Commissioner. 

(5) United Provinces — The Additional Collectors of Allahabad, Cawnpore and 
Jhansi, the personal Assistant to the Collector of Gorakhpur, the Senior Assistant 
Commissioner, Naini Tal, Additional District Magistrates and Additional Collectors 
in the United Provinces, and Assistant Collector of the Meerut District and Register- 
ing Officers. 

For the various Government Notifications in this respect see Appendix G. 

6. Manner of denoting payment. — Endorsement under the hand of the Col- 
lector, as provided by this section, is the only manner in which the payment of 
duty can be denoted. The collecting Government has not framed any rule prescrib- 
ing any other manner. 

Under the English Stamp law, the payment of duty in such cases is denoted 
by a special stamp known as a “denoting stamp.”^ When instruments are stamped 
with a denoting stamp, they cannot be objected to, when tendered in evidence, as 
being improperly stamped. ^ The endorsement of the Collector made under this 
section has, however, no such effect. 


C . — Of the time of stamping Instruments. 


*17. All instruments chargeable with duty and executed by 
Instruments execut- any person in a [the Provinces] shall be stamped before or at the 
•0(1 in the Provinros. time Of execution. 

a. Suhatituied for ‘‘British India*' by I. O. 

Provincial Amendment. 

BOMBAY 

Insert the following proviso to section 17 : 

“Provided that a clearance list described in Art. 20A of Sch. I may be 
stamped at any time but not later than two months after it is submitted to the clear- 
ing house of a stock exchange recognised under the Bombay Securities Contracts 
Control Act, 192.5.” 


Notot—Thia amendment shall be deemed to have been made on and to have had effect 
from the Slot March, 1038 


— Bombay Act IV of . 

Synop! 

1. Legislative changes. 

2. Scope. 

3. “Chargeable with duty.** See Note^i on 
Section 2 (0). 

4. “In the Provinces.** 

5. “Stamped.** 

6. “Execution**— Meaning of. 

1939, S. 4 and VI of 1942, S. 3 (1). 

>is 

7. “Before or at the time of execution.*’ 

8. Stamping at time of payment. 

9. Post-dated cheque. 

10. Non-compliance with section -Effect. 

11. Admissibility of evidence to show time of 

stamping. 

•[lg79_S. 16 ; 1869— S. 28 ; 1862— S. 18 ; 1860— S. 13 (6).] 

Section 16 — Note 6 

2. (’52) 8 Ex 97 (105): 22 LJ Ex 85:91 

RR 387:155 ER 275:19 LT (OS) 1257, 


1 . Halabury, Laws of England, Vol. 24, page 
710. 


Prudential Mutual Aaaurance Investment dj 
Loan Association v. Curion. 
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1. Legislative changes. — This section is the same as S. 16 of the Act of 1879. 
The corresponding provisions in the Acts prior to 1879 were s. 28 of the Act of 1869, 
S. 18 of the Act of 1862 and s. 13 (6) of the Act of 1860. 

2. Scope. This section makes provision as regards the time of stamping of 

mstruments executed in British India. It says that such instruments must be 

stamped before or at the time of their execution. Sections 18 and 19 makeprovi- 

^on as regards the tune of stamping of instruments executed out of British India. 

They provide for stamping of such instruments after their execution when they are 

recei^d in British India. Section 34 and s. 47 are exceptions to this section and 

provide for stamping after execution of certain instruments executed in British 
India. 


3. “Chargeable with duty.” — See Notes on S. 2 (G). 

4. In the Provinces,’*— The section applies to instruments executed in the 
Provinces. A hundi ^a^vn by a person in India on a firm at Colombo is an instru- 
ment executed in India and is governed by this section.^ 


According to the Stamp Law of Rampur State an instrument completed in 
favour of the State is admissible in evidence even though not stamped. A pro- 
missory note was executed at Rampur by a person in favour of the Nawab of Ram- 
pur on an unstamped paper. The suit on the promissory note was filed in British 
India against the heirs of the executant who were residing in British India. Before 
the note was filed in Court it was stamped by plaintiff’s pleader with a one anna 
stamp of British India. The defence was that the instrument was void by reason 
of its not having been stamped at the date of its execution. It was held that the 
note, being completed in favour of the state and being a note in accordance with the 
law in existenc6 at tli6 place of contract^ was admissible in evidence.^ 

5. Stamped. In J^otilal v. dagmohandeis^ Russell J. observed as follows : 

“It wm be observed that the word in S, 17 of Act II of 1899 (S. 16 of Act 
I of 18/9) is stamped and not duly stamped — this is obviously to enable instru- 
ments not duly stamped and not being chargeable with one anna or a bill of 
exchange, or promissory note to be duly stamped and to provide for the stamping 

of bills, promissory notes and cheques under S. 47 The result, it 

seems to me, therefore, is that when a cheque is tendered in evidence with a 

one anna stamp upon it, it is ‘stamped’ under S. 17 even though it may be post- 
dated.” 

submitted that the view that it is sufficient for the purpose of this section 
if some stamp is affixed to an instrument at the time of its execution even though 
such stamp may not be sufficient is not correct. 


For further consideration of this subject, see Notes on s. 35. 


6. “Execution” — Meaning of. — The words “executed” and “execution” 
are defined in S. 2 (12) to mean “signed” and “signature” respectively. A final 
order in a partition suit is an instrument of partition as defined in S. 2 (15) and is 
chargeable with duty under Art. 45. The provisions of this section will apply to 
such an order. The signature of the Registrar of the High Court to a final order by 


Section 17 — Note 4 

1. (’82) 6 Mad 220 (221) (DB), Hamasami 

V. Ramasami. 


(DB), Amina Begam v. Nawab of Rom 
Also 60 © S. 19, Noto 6. 

Section 17 — Note 5 


2 - (’ll) 33 All 571 (577) : 10 Ind Cas 247 


1. (’04) 6 Bom L R 699 (702). 
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the Court in partition suits, however, does not amount to “execution’* within the 
meaning of this section. His signing the order in accordance with the rules of the 
Court is a mere attestation that the order which he signs is a genuine order of the 
Court and the order is not “executed” by him within the meaning of the word as 
used in the Stamp Act. The provisions of this section, therefore, do not apply to 
any such order.^ 

For further discussion see Notes on s. 2 (12). See also Note 7 and the under 
mentioned ruling* of the Madras Board of Revenue. 


7. “Before or at the time of execution.” — This section requires that an ins- 
trument executed in British India must be stamped before or at the time of execution. 
Section 16 of the Act of 1879 contained the same provision. The term “execution” 
was, however, not defined in that Act. It was held to mean, in the decisions arising 
under that Act, an act or series of acts completing an instrument. In the case of 
negotiable instruments the transaction was held not to be complete until delivery 
of the instrument and if the instrument was stamped at the time of delivery it was 
held stamped “before or at the time of execution” within the meaning of s. 16 of 
that Act even though the stamp was afBxed after the signature of the executant.^ 
Section 2 (12) of the present Act defines “execution” as meaning “signature” and 
under the present Act an instrument stamped after the signature of the executant 
will not be stamped in accordance with the provisions of this section. It has, 
however, been held that even xmder the present Act if an instrument is stamped 
immediately after the signature of the executant, the signing and the stamping 
being continauous acts and forming parts of the same transaction the stamping is 
done “at the time of execution” within the meaning of this section.* 


As to whether the provisions of the section apply to a final order by High Court 
in a partition suit signed by the Registrar, see Note 6. 

4 


Under the Stamp Acts of 1860 and 1862 an instrument was not required to be 
stamped before or at the time of execution. Hence it was held that a bond could 
be stamped subsequent to the institution of the suit but before the first hearing and 
before the Co\irt was asked to receive it in evidence.* This is no longer good law. 

8, Stamping at time of payment. — This section requires that an instrument 
chargeable with duty and executed in British India must be stamped before or at 
the time of its execution. Section 47 provides an exception to the section. It 
provides that when a bill of exchange or promissory note chargeable with the duty 
of one anna is presented for payment unstamped, the person to Avhom it is so presented 
may affix thereto the necessary adhesive stamp. Thus it enables the instruments 


Section — 17 Note 6 

1. (’31) Beng SM Vol I p. 23. {Advocate- 
QeneraVa opinion enclosed in letter No. 2015, 
dated the 13th Novombor, 1907, from the 
Solicitor to tho Govommont of India — 
Boani'u file No. 95 of 1907.) 

(’40) Bihar SM p. 106. (Do.) 

2. (’33) Mad S M p. 27. (Citing, B P 1440, 
3rd Juno 1882 — Marginal credit bills bearing 
tho signature of a party but with a blank 
portion not filled up wore hold to bo not 
oxecuto<l and consoquontly valueless and 
not negotiable. Tho Board gavo it as its 
opinion that such instruments could bo 


stamped by tho Superintendent of stamps.) 

Section~~17 Note 7 

l.t(1900) 3 Oudh Cas 195 (198) (DB), Jawahir 
Singh v. Lachman Das. 

fpOo) 19 Bom 635 (638 (DB), Bhawanji Bar- 
bhum V. Devji Punja. 

\ (’01) 24 Mad 259 (261) (DB), Surij Mull v. 

I Hudson. 

\ 2. (’01) 24 Mad 259 (261) (DB), Surij Mull 

V. Hudson. 

Also SCO S. 12, Note 5. 

3. (’66) 3 Bom H C R (AC) 92 (93) (D B), 
Atmaram Qulahrai v. Amirchand JRupchand. 
Also see S. 35 Noto 3. 
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mentioned therein to be stamped even after execution.^ 


9. Post-dated cheque.- — It is settled law that a post-dated cheque is only a 
cheque for purposes of the Stamp Act and not a bill of exchange^ even though, until 
the date mentioned on the cheque, it is not capable of being cashed and, hence, is 
not, till such date, payable on demand, ’ which is an essential element in the defi- 
nition of cheque under S. 2 (7). The reason is that the document must be only con- 
sidered with reference to what it purports to be on the face of it and Collateral cir- 
cinnstances ought not to be imported into its construction. 

10. Non-compliance with Section-Effect.— The words “duly stamped” as 
defined in s. 2 (1 1) mean stamped not onlj'" with a stamp of the amount required by 
law but also in the manner prescribed by law'. This section lays down the manner 
of stamping. An instrument not stamped hefone or at the time of execution is not sta- 
mped in the manner prescribed by law and therefore not duly stamped. ‘ Being not 
duly^stamped it cannot be acted upon or be admitted in evidence under S. 35 of the 
Act." here, how'ever, the instrument is admitted in evidence by the lower Court 
its admission cannot be questioned in appeal under S. 36. ^ 


Section 13 ot the Bombay Regulation XVIII of 1827 allowed an unstamped 
or insufficiently stamped instrument to be dulj’’ stamped on payment of the price of 
the proper stamp and a certain penalty. Under s. 14 of the Regulation such an 
instrument was valid against the grantor from its original date but as against third 
persons it was valid from the date on w'hich it was stamped.** 


11. Admissibility of evidence to show time of stamping.— Under S. 18 of Act 
XVIIl of 1869 an instrument was not admissible in evidence unless such instru- 
ment bore a stamp of a value not less than the amount of the duty with which it 
was chargeable under the law in force in British India at the time of its execution. 
Thus, under the section for an instrument to be admissible in evidence it was only 
necessary that the instrument should have borne a stamp of a value not less than the 
amount of the proper duty. Hence, the question as to when an instrument was 
stamped was not relevant under S. 18. The Courts were satisfied if the instru- 
ment in question bore the required stamp at the time it was tendered in evidence.* 
Section 35 of the present Act (S. 34 of the Act of 1879), however, requires that the 
instrument must be “duly stamped” for its admissibility in evidence. “Duly 
stamped” means stamped not only w'ith a stamp of the amount required by law 


Section 17 — Note 8 

1. (’25) 12 AIR 1925 Bom 520 (520) : 90 

Ind Cas 689 (DB), Dayaram v. Ckandulal. 

Section 17 — Note 9 

1. (’04) 6 Bom L R 699 (703), Motilal v. 

J agmoluxndas. 

Section 17 — Note 10 

1. t(’04) 6 Bom L R 699 (701), Motilal v. 
Jagmohandas. 

<’89) 13 Bom 484 (485), Jethibai v. Ram- 
cha^idra Narotam. 

Also soo S. 35, Note 3. 

2. (’89) 13 Bom 484 (485), Jethibai v. Ram- 
chandra Narotam. 

{See also (’31) 18 AIR 1931 Lah 631 (631) : 
132 Ind Cas 881 (DB), Pahlad v. Shiblal. 
(Finding that stamp was afhxed after exe- 
cution is one of fact and camiot be chal- 
lenged in second appeal.)] 


3. (’08) 11 Oudh Cas 152 (153, 154), Hun^- 
yun Qadr v. Wajid Ali. 

(1900) 3 Oudh Cas 195 (198) (DB), Jatcahir 
Singh v. Lachrnan Das. 

(’82) 5 Mad 220 (221) (DB), Ranuisami J- 
Ramasami. (Section 34 cl. (3) of the Act 
I of 1879.) 

Also see S. 36 Note 6. 

4. (’81) 5 Bom 127 (129) (DB), Narayan v. 
Rangubai. 

\ 

(1863) I Bora H C R 52 (55) (SB), Raghia v. 
V. Dhartna Jhatu. 

(’68) 5 Bom HCR (AC) 217 (221) (DB), 
Jagantiath v*. Apaji. 

Section 17 — Note 11 

1. (’75) 24 Suth W R 198 (200) (DB), Sree- 

nvati Noor Bibee v. Sheikh Ramzan. 
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but also in the manner laid doTO by law. One of the rules for stamping la that an 
instrument executed in British India must be stamped before or at the time of execu- 
tion. If an instrumsnt is not so stamped it is not duly stamped. Thus m order to 
see whether an instrument is duly stamped it becomes the duty of the Court to 
ascertain whether an instrument is stamped before or at the time of execution and 
the evidence as regards the time of the stamping of the instrument becomes ad* 

missible under the present Act.^ 

*18. (1) Every instrument chargeable with duty executed only out of ^ [the 

instrumoDts other Provinces], and not being a bill of exchange, ^ [* *] or p^missory 

than Bills and notes note, may be stamped within three months after it has been urst 

executed out of the in a [the Provinces]. 

Irrovmces. ^ 

(2) Where any such instrument cannot, with reference to the description of 

stamp prescribed therefor, be duly stamped by a private person, it ^ 
the said period of three months to the Collector, who shall stamp the same, in such 
manner L the [collecting Government] may by rule prescribe, with a stamp of such 
value as the person so taking such instrument may require and pay lor. 

a. Substituted for “British India” by I. O. 

b. The word “cheque” was omitted by S. 5 of the Indian Finance Act, 1927 (V of 1927.) 

c. Substituted by A. O. for the words “Governor-General in Council. 

Notification. 

All functions of the Central Government under, or in relation to, s. 18 have 
been entrusted to Provincial Government.— ^ee Gazette India, Fmance Depart- 
ment (Central Revenues) Notification No. 9 dated 13-11-1J37. 

Synopsis. 

4. Failure to stamp within the period of 
three months — Effect. 


1 . 

2 . 

3 . 


Legislative changes. 

“Chargeable with duty.** 

“Three months after it has been first 
received in the Provinces.** 


5. Manner of stamping. 


1. Legislative Changes.— The Stamp Acts XXXVI of 1860 and X of 180- 
contained no provision for stamping instruments executed out of British India ex- 
cept bills of exchange. Such a provision, correspondmg to S- 3 (c) of the present 
Act, was inserted in Act XVIII of 1869.1 Section 24(c) of that Act corresponded 

to this section and ran as follows : 

“Provided also that, in any case coming under this section in which an 
instrument, other than a biU of exchange or a promissory note, purports to 


*[1879— S. 17 ; 1869— S. 24 (c). Cf. (1870) 33 & 34 Viet., C. 97— S. 15 (2) (a) ; (1891) 
54 & 55 Viet., C. 89— S. 15 (3) (a).] 


<’81) 9 Cal L Rop 272 (275) (DB), Kalicharan 
V. Nobo Kristo. 

(’75) 12 Bom H C R 208 (209), Bluxuram Madan 
Qopal V. Iiam7iarayan Oopal. 

2. (’89) 13 (485), Jeth%ba% v. Ram- 

chandra Narotam, | 

Section 18— Note 1 

1. Section 4 of that Act ran as follows 
“For ovory instrument mentioned m the 


first and second schedules hereto and exe- 
cuted in British India on or after the 
first day of January 1870, or executed out 
of British India on or after that day, but 
relating to any property in British India, 
there shall bo payable to tlio Government of 
India, as stamp-duty, the amount indicated 
in the first or second schedule hereto annex- 
ed, to be the proper duty for such instru- 
ment.*’ 


2 SA 20 
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have been executed out of British India, if the Collector is satisfied that the 
instrument was so executed, and also that it has been brought to him within 
the three months next after its arrival in British India, he shall, on payment 
of the duty with which such instrument would have been chargeable if executed 
in British India, certify by endorsement thereon that proper stamp-duty has^ 
been levied upon it.” 

Section 17 of the Stamp Act of 1879 was the same as this section. The word 
“cheque” after the words “bill of exchange” has been omitted by S. 5 of the Indian 
Finance Act, 1927 ( v of 1927). The words “collecting Government” have been 
substituted for the words “ Gk)vernor-General in Council” by Government of India 
(Adaptation of Indian Laws) Order, 1937, 

2. “Chargeable with duty.” — This section only applies to instruments which 
are chargeable with duty. For this purpose, the instruments mentioned in the 
section, namel}’, those other than bills of exchange and promissory notes, are gover- 
ned by s. 3 (c). 

Under S. 3 (c) the liability to duty in regard to such an instrument executed 
abroad arises only where it relates to any property situate or to any matter or thing 
done, or to be done in British India. Hence, this section does not apply to a simple 
money bond executed out of British India. ^ 

The instruments in the following cases were held liable to be stamped under 
this section ; 


(1) Deed of partition of property a part of which is situate in British India. ^ 

(2) An acknowledgment of a debt.* 

3. “Three months after it has been first received in the Provinces.” — ^This 
section allows a period of three months within which to stamp instruments men- 
tioned therein. It says nothing about the custody in which the document must be 
in order that it maj^ be allowed to be stamped. It may be stamped even though 
it is not at the time in the custody of the person desiring it to be stamped. Thus, 
an instrument may be stamped under this section even after it has been filed in 
Court.* 

The period of three months has to be calculated from the time when the docu- 
ment has been first received in British India. The remarks in the undermentioned 
case-, which suggest that the period runs from the date of execution of the document, 
are not correct. 


Section 18 — Note 2 

1. (’28) 15 AIR 1928 Pat 134 (137) : 7 Pat 

99 : 105 Ind Cas 502 (DB), Herbert Francis v. 
Mahomed Akbar. (Mortgage-deod executed 
in Bngland — Lost before registration in 
India — Deed not stamped — Plaintiff rely- 
ing on the deed as a bond and seeking to 
adduce secondary evidence — Provision of 
mortgage in the deed m\ist bo disregarded 
as the document was not registered — Stamp 
not necessary as a bond — Secondary ev'id- 
once may bo given.) 

3. (’20) 7 AIR 1920 Mad 149 (149): 55 Ind 
Cas 965 (DB), Hajangam Aiyer v. Haja- 
tnangamer. 

4. (’28) 15 AIR 1928 All 666 (667): 115 
Ind Cas 453, AH Mahomed v. Jagannath 

Prasad. (Facts are not clear but it is pre- 
sumed that the other conditions of this sec- 


f tion were satisfied.) 

I Section, 8 — Note 13 

1. (’98) 1893 Bom PJ 371 (DB), Ra^^o 
Bhavani Kidkaimi v. Tuljaram Burayimol. 

: (A copy of an original document being 

by a party ^vith his plaint is no reason for 
not allowing liim to stamp the original in 
his possession.) 

2. (’35) 22 AIR 1935 Nag 54 (55) : 31 Nag 
I L R 162 ; 156 Ind Cas 213, Kedarmal 

1 natJi V. Ratiram. (The remarks are : — “The 
’ plaintiff based his claim on a bond executed 
^ on 31-1-1933 and bearing a stamp of Rn * 
of the Khairagarh State. The plaint was 
presented on 21-11-1933 i.e., nearly ten 
j months after the execution of the bond. ^ 

I is clear therefore that the bond cannot ^ 
stamped in British India under the pro\i- 
‘ sions of S. IS, Stamp Act.” 
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4. Failure to stamp within the period of three months — Effect. If an ins- 

trument mentioned in this section is not stamped within the period of three mouths 
prescribed by this section, it is not admissible in evidence under S. 35. However, 
it may become so admissible on the fulfilment of conditions mentioned in the proviso 
to that section.^ In the case of instruments chargeable with duty of one anna only, 
as, for instance, an acknoAvledgment of a debt, the proviso to S. 35 does not apply 
and hence such instruments not stamped within the period of three months cannot 
be made admissible in evidence by subsequent payment of duty and penalty.^ 

Where such an instrument is brought to the Collector after the expiry of three 
months, he may, if he is satisfied that the omission to stamp it has been occasioned 
by accident, mistake or urgent necessity, proceed under Ss. 41 and 42 to validate 
it.^ 

5. Manner of stamping.— According to r. 12 (1) of the Stamp Rules, 1925, 
instruments coming under this section, other than those which may be stamped 
with adhesive stamps, must be stamped with impressed labels. 

Where an instrument is taken to the Collector under sub-s. (2) of this section, 
the instrument is to be stamped in the manner provided by R. 12 (2). 

Under this section, a Collector is bound to affix such stamps as may be required 
by the party presenting the instrument and it is not his province to tender gratuitous 
advice. Where, however, the party is in doubt as to the proper amount of stamp 
required, he should make an appUcation to the Collector to determine the duty 
under s. 31.^ 

*19. The first holder in ^ [the Provinces] of any bill of exchange ^ [payable other- 
Biiu and notea wise than on demand], [* *] or promissory note drawn or made 
drawn out of the Pro- out of [the Provinces] shall, before he presents the same for 
vincen. acceptance or payment, or endorses, transfers or otherwise 

negotiates the same in [the Provinces], affix thereto the proper stamp and cancel the 
same : 


Provided that, — 

(a) if, at the time any such bill of exchange, [* *] or note comes into the hands 
of any holder thereof in “ [the Provinces], the proper adhesive stamp is 
affixed thereto and cancelled in manner prescribed by section 12, and 
such holder has no reason to believe that such stamp was affixed or can- 
celled otherwise than by the person and at the time required by this Act, 
such stamp shall, so far as relates to such holder, be deemed to have been 
duly affixed and cancelled ; 


(b) nothing contained in this proviso shall relieve any person from any penalty 
incurred by him for omitting to affix or cancel a stamp. 


a. Substituted for “British India” by I. O. 

b. These words wore itisert^d by S. 5 of the Indian Finance Act, 1927 (V of 1927.) 

c. Word “cheque” was omitted, ibid, 

•fl879— S.18 ; 1869— Ss. 8, 31 ; 1862— S. 11 ; 1860— S. 9. OJ, (1870) 33 & 34 Vlct., 
C. 97— S. 51 ; (1891) 54 & 55 Viet., C. 89— S. 35.] 


Section 18 — Note 4 

1. (’78) 1 Mad 134 (141): 11 Mad Jur 378, 
OaJcM <0 Co. V. JaeJ^on. (Agreement exo- 

cutod in England to servo in British India 
must bear Indian stamp — May bo admitted 
in evidonco on payment of penalty.) 

2. (’28) 15 AIK 1928 All 000 (667) ; 115 


' Ind Cas 453, AH Mahomed v. Jagannatk 
Prasad. 

3. (’33) Mad S M p. 27. (Citing, B. P. 1420, 

1 1st June 1882.) 

Section 18 — Note 5 

1. (’33) Mad S M p. 27. (Citing, B P 975, 

16th July 1880.) 
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Synopsis 


1. 

2. 

legislative changes. 
Analogous law. 


1 

\ 

“Drawn or made out of the Provinces.” — 
Evidence as to. 

3. 

Scope and applicability of 

the section. 

7. 

Effect of non-cancellation. 

4. 

“Bill of exchange payable 
on demand.” 

otherwise than | 

4 1 

8. 

Presumption as to time of stamping — 
Proviso (a). 

5. 

Foreign Stamp-laws. 

1 

9. 

Proviso (b). 


1. Legislative changes. — For corresponding sections of the previous Stamp 
Acts, see S. 9 of the Act of 1860 ; S. 11 of the Act of 1862 ; sections 8 and 31 of the 
Act of 1869 and S. 18 of the Act of 1879. 


The words ‘'payable otherwise than on demand’* were inserted by S. 5 of the 
Indian Finance Act, V of 1927 ; and the word “cheque” was omitted by the same 
section. 


2. Analogous law. — Seo S. 35 of the English Stamp Act of 1891. 

3. Scope and applicability of the section. This section prescribes the time 

for affixing a stamp to a foreign bill of exchange or promissory note and also pro- 
vides by whom it should be affiixed. It requires that the^ir^t holdtr in British India 
must affix a proper stamp to such bill or note and cancel the same before it is presented 
for acceptance or payment or endorsed, transferred or otherwise negotiated in 
British India. ^ 


The word “acceptance” does not occur in S. 35 of the English Stamp Act, 1891. 
Accordingly it has been held that a foreign bill need not be stamped under that 
section before it is presented for acceptance.® 

The section is not concerned with whether a bill or note has or has not been 
stamped outside British India. Hence, even if it has been stamped abroad with 
the correct Indian stamp, it must be stamped again under this section “after it is 
brought into British India.”® 

Where none of the acts referred to in the section takes place, the occasion to 
affix a stamp to a foreign bill or note does not arise."* The filing of a suit is not co- 
vered by any of those acts,® and there is no provision of law which requires a foreign 
promissory note to be stamped before it is sued on or used in a Court where the 
first holder has not done any of the acts mentioned in the section.® Hence such 


Section 19 — Note 3 

1. (’41) 28 AIB 1941 Mad 868 (869) : 200 
Ind Cas 342, Sivasubramania v. KcUanka- 
rayan. (It is submitted that the remark in 
this case that in regard to a promissory note j 
^‘stamping and cancellation seems to be 
required only before transfer or endorsement” 
is not correct.) 

(’98) 8 Mad L Jour 182 (183), SimtUu EbraJiim 
V. Abdul Rahirnan. 

.(’36) 22 AIR 1936 Sind 48 (49) : 28 Sind LR 
266 : 163 I.C. 636, Oangaram iShewaram v. 
Mallick Nw Ahmad. 

(1869) 3 QB 763 (760) ; 17 \YR (Eng) 8:18, 
L T 881 : 37 L J Q B 280, Qriffin v. Weatherby. 
Also see S. 3 Note 17. 

2. (1867) 115 RR 428 (430) : 6 WR (Eng) 
668 : 167 E R 24: 29 L T (OS) 201 : 26 L J 


Ex 302, Sharpies v. Rickard. 

3. (’41) 28 AIR 1941 Mad 868 ( 869 ) : 200 
Ind Cas 342, Sivasnbramania v. Kalan^ 
karayan. 

4. (1869) 3 Q B 753 (760) : 17 W R (Eng) 8 : 

18 LT 881 : 37 L J Q B 280, ar%ffin y- 

Weatherby. . t tj. 

(’16) 3 AIR 1916 Sind 66 (69) : 9 Sind L R 
150 : 32 Ind Cas 682 (DB), Ramsing v. Paru- 
mol. 

Also see S. 3 Note 17. ^ t a 

5. (’19) 6 AIR 1919 Mad 104 (104) :o2 Ind 

Cas 477, Kui%hi Koya v. Assan Bava. 

Also see S. 3 Note 17. -r r * 

6. (’99) 22 Mad 337 (338) : 9 Mad L Joyr 
135, Mahomed Rowthan v. Mahotned 

(Suit on promissory note executed out 
British India — Suit competent though note 
I is unstamped.) 
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a note can be sued on by the first holder in British India and is admissible in ejidenoe 
in a Court in British India even though it is unstamped if the suit is instituted befo 
Si? Sf the ac^ set out in the section takes place ’ In 

High Court of iladras, if any stamp is necessary it n ould be sufficient it at 
of the decree an Indian stamp is affixed to the bill or note. 

The section applies to all foreign bills or notes whether the duty chargeable 
is on© anna or more than one anna.® 

The ptopT .l.mp for • for.igp bill or note in, W “'"“SmSta 

stamp is an adhesive stamp under S. 11 (a) and R. 13 (a). 

SrnToZp:UleZwi:e Ln on demand -s chargeable -ith^tamp 
holder under this section. 

5. Foreign Stamp-laws.-It has been seen in Note 3 that a fmeign promis^ 

Now, the Stamp-law of a foreign country may render a 
it ifl not stamped according to that law. A Court m British India i 

have to tlTZice of the foreign Stamp-law to determine whether a note is valid 

or not according to that law. 

Thus the High Court of Bombay, following Bristoiv v. Sequevillf has laid 
do J that *if^h“Tw of the foreign cLntry in which an instrumen is executed 
nrovides no more than that the agreement contained in the instrument snail 

“ e“Sp» b,o.« 1. I PC. .brmprf 

upon and enforced in a Court m British India , u which is con- 

provides that, by reason of the the^tho plaintiff cannot succeed 

tained in the unstamped instrument shall be void, tnen rne piau 

in rCourt of Ztish India, because e:r hypothesi there would be 

he coifid succeed.^ Applying this principle, it was held by tha^H^h C ourt that 


7 (’16) 3 AIR 1910 Sind 66 (69) : 9 Sind 

LR 150 : 32 Ind Gas 682 (DB), Rainsing v. 

Pammal. 

•(’98) 8 Mad L Jour 182 (183), Stmulu Ebra- 
him V. Abdul Rahiman. 

(’99) 22 Mad 337 (338) : 9 Mail L Jour 13o 

(Dli), Mahomed Rowthan V. Mahomed Httsain. 

(’19) 6 AIR 1919 Mad 104 (104) : 62 Ind Gas 
477, Kunhi Koya v. Asaan Bava. 

(’41) 28 AIR 1941 Mad 868 (869): 200 Ind 
Gas 342, Sivaattbramania v. Kalankarayan. 
(’35) 22 AIR 1935 Sind 48 (49) : 28 Sind L R 
266 ; 163 Ind Gas 635, Oatxgaram S/iewaram 
V. Mallick Nur Ahnuul. 

Also soo 8. 3 Noto 17. , i 

8. (’19) 0 AIR 1919 Mad 104 (104) :o2 Ind 


Ga.s 477, Kunhi Koya v. Aasan 
(’98) 8 Mad L Jour 182 (183), Sinmlu £;6ro* 

him V. Abdid Rahiman. 

Also seo S. 3 Note 17. ^ , t t> Ano 
9 (’79) 4 Gal 269 (260) : 2 Cal L Rop 409, 

Mathoora Afo^Mn Roy v. Peary Mo/wn Shaw. 

Section 19— Note 5 

1. (’19) 6 AIR 1919 Mad 104 (104) : 52 Ind 
Gas 477, Kuyihi Koya v. Aaaan Bam. 

2. (1850) 6 Ex 275 (279) : 19 L J Ex 289: 
8 > R R 064 : 115 E R 118. 

3. (’18) 6 AIR 1918 Bom 211 212): 

42 Bom 622 ; 46 Ind Cos 174 (DB), Dhorult- 
ram v. Sadaaukh. 

. Also seo S. 3 Noto 21. 
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promissory note executed in the Hyderabad State and stamped under this section 

to makf It n^dnii r according to the Stamp-law of Hyderabad was merely 

High Court o^^Udv^? evidence in that State and not to render it void.-* The 

cas^5 in which tht^f oi also followed the Bombay decision in the undermentioned 
case in Avhich the tacts were similar to those in the Bombay case. 

favour of'the^Kn ^ promissory note was executed in Bampur in 

on the basis ^ ^ ‘1^ unstamped paper. A suit was instituted 

Indian stamn anH ^ l^ritish India. The note was stamped with a British 
by reason of^its not Hp' defendant contended that the note was void 

be made tlie ba«:« f time of execution and therefore could not 

or not the nro^r' that it was immaterial whether 

R^ampur Itate an r ? a with the provisions of the Stamp-law of the 

Stamn Ac/ *?t V ^ L^f ^ H stamped according to the Indian 

it was necessarv ^ view of the lower Court Avas not correct and that 

Dur State Tpp ^ was void according to the law of the Ram- 
in favour to the Stamp-law of Rampur State an instrument executed 

held that •v<i iLa ^ require to be stamped. It was, therefore, further 

it did not rpm ' c Avas not draAvn in favour of the NaAvab in his private capacity 
be the has stamped under the law of Rampur State and as such could 

to th^e be considered Avhether a bill or note Avhich is invalid according 

India affpr •? •^''1 ^ country Avhere it Avas executed can be enforced in British 
inaia after it is stamjjed as required by this section. 

that^n^*p^l/^^ Negotiable Instruments Act provides that the circumstance 

im? to tR(?y uient evidenced by a foreign negotiable instrument is invalid accord- 
Tenu^r.1 .n . country Avherein it Avas executed does not invalidate any sub- 

contemol^t^^^^^^ thereon in British India. The invalidity 

Xpp wWwL^ this section maybe duetOAvant of stamp required by the law of the 

acooTito note Avas executed, and even in such a case a subsequent 

acceptance or endorsement made in British India Avill be valid. Therefore, reading 

foreiVn hniif section, it Avould follow that a 

countil^/f > invalid for want of a stamp according to the law of the 

section^af tliP validated by being properly stamped under this 

section at the time of its acceptance or endorsement. ^ ^ ^ 

S 72^^/th^ English law is quite specific, for proviso (a) of sub-s. (1) of 

bill I iLued o /f (45 & 46 Viet. C. 61 ) provides that if a 

not stamned in United Kingdom it is not invalid by reason onh’ that it is 

or no^P Provinces.”— Evidence as to.— Whether a bill 

or note was draAvn or mad e out of the Provinces or is an inland instrument must 


5 air 1918 Bom 2H (212) ; 42 Bom 

^>r AIR 1930 Mad 1004 (1008) • 53 

i?om» V. Sn JBhupal Rao. i 

Also n'lTte r"* "• 

7 . (1907) 2 KB 735 (750, 751) : 77 LJKB 


71 : 97 LT 155, Smith v. ProsMr. (A auit 
based on a pronote executed in South Africa 
was instituted in Englfind. The note was 
unstamped when it was made. But for the 
purpose of suing upon it in England it was 
stamped as a foreign bill. Held that for the 
purposes of the action the note was stamped 
as a foreign bill, and was properly stamp^ 
under the English Stamp Law when the writ 
was issued.) 



BILLS DRAWN OUT OF BRITISH INDIA 


[S19N6-8] 311 

necessarily be a question of fact. A Court can, therefore, admit e^ndeuce to show 
that a bill which purports to be drawn abroad is in fact an uiland biU. 

7 Effect of non-cancellation.-The section makes it obligatory on the first 
holder to affix a stamp on a foreign bill or note and to cancel the smne before he does 

X S ..otion. If the ...mp h .»l ‘f 'J',® 

Xh ^as d^wn at Indore before it was presented for payment in British India 

accede to the suggestion that the stamp could be cancelled in the Coiiit . 
section 12 Note 7. 

The Bnirlish law is however, different in this respect. Proviso (b) of S /loof 

doing such bill is deemed to be dul> stamp ,, v affixed. Under the 

stamp had been duly cancelled to"bc admissible in evidence, requires 

English law, therefore, a foreign b. h . Regarding this proviso, 

only that the proper stamp should cancellatiou may be made in open 

Blackburn, J. expressed an opmion that the canceiiaiiou may 

Court at anv time before verdict.^ 

As to the manner in which a stamp is to be cancelled, see S. 12 and Notes thereon. 
See also Note 8. 

8 Presumption as to time of stamping— Proviso (a).— If a foreign bill or 

iillisPSpIPiii 

L deem^ to have been duly affixed and cancelled, ^hus, the proviso slaves 

itemp piwirdl^is properly affixed and cancelled at the time it ffis 

hands ’and he has no reason to believe that the stamp was affixed or cancelled other- 

wise than by the proper person and at the time required by the Act. 

It would be very inconvenient for a plaintiff suing on a foreign bill to, be re- 

to a holder in British India.^ Where, therefore in an ‘‘"“J 

exchange the required stamp was upon the endorsed to the 

<lence was jjiven to show that it was on the bill at f +kQf timp and 

Xntiff it was held that it must be presumed to have been there at that time and 

that it was for the defendant to give evidence to rebut the presumption. 

Where, however, it is clear that from the perusal of a foreig n bill or no te ^e 


Section 19— Note 6 

1 (1843) 152 ER ^95 (896) ; 1 LT (OS) 

149 :12 LJ Ex 287:63 KR 664, Bartlett 

V. Smith. 

Section 19— Note 7 

1. ('25) 27 Bom LR 1122 (1126), Ramprasad 
Shivlal V. Shrinivas Dahnukund. 

2. (1874) 31 LT 372 (374) : 23 W R (Eng) 

^id.Marev.Jiouy. 

8. (1874) 30 LT 4G3 (464), Vwle v. Michael. 


Section 19— Note 8 
1. (1874) 31 L T 372 (374) : 23 \VR (Eng) 89, 

Marc V. Rouy. 

9 See. (1868) 3 C P 286 (288) : 18 LT 904 : 
37 L JCP 146; 16 WR (Eng) 1128, Brad- 
Iciiiyh V* Dc Hiti* 

3 (1868) 3 CP 286 (288) : 18 LT 904:37 

L J C P 146 : 16 W R (Eng) 1128, Bradlauyh 

V. De Rin. 
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" had been affixed and cancelled before it 

hokltr ? therefore before it came into the hands of the first 

holder in British India he cannot claim the benefit of the proviso.^ Thus, where 

with^th'rr''" executed m Colombo and stamped at the time of execution 

Br i 1 1 for « note m British India and when the note came into 

tirolb n rPH "“1 ^f*="rd to the plaintift- who sued thereon, it was held that the 
proviso aid not apply to the case.® 

be seen in Note 7 that under the English law a foreign bill in order to- 

requires only that the proper stamp should have been 

ho dernr^lT'^H T.aw, although the stamp is not cancelled, if the 

S^n K proper stamp was affixed before the bill came into his posses- 

oWetW stamped is thrown upon the person 

L^ition Jfos case has no bearing on the interpretation of this 

? f affixing a stamp and its cancellation should both take 

place betore an.v of the acts set out in the section has been done. 

flint ^v, (b)— -Pioviso (a) protects a holder from a subsequent disclosure 

that the stamp on a foreign bill or note was not affixed and cancelled by the 
propel person and at the proper time. But the person who has omitted to affix 

® protected by that proviso. On the other hand 

V relieved from any penalty incurred for the 

omission by anything contained in proviso (a). 

iinil affixing the stamp is a fine which may extend to Rs. 500 

undel- S 63 cancelling the stamp, a fine which may extend to Rs. lOO 

„ Provincial Amendments. 

Section 19A 

BENGAL 

yter S. 19 of the main Act the following shall be inserted, namely : 

19A. Where any instrument has become chargeable in any part of BritUh 

ft ? I “"der this Act or under any 

itabir t:"iz::fed ^ p^^rt of British m. 

duiy in Bengal under ttiereatter becomes chargeable with a higher rate of 

clause ( 66 ) of s. 3. ^^^*7 Bengal under clause (bb) of the first proviso to S. 3 — 

notwithstanding anything contained in the first proviso to S. 3. the amount 
of duty chargeable on such mstrument shall be the amount chargeable on 
It ^der Sch. lA less the amount of duty, if any. already paid on it in British 


(i) 


^ already affixed thereto, such instrument 
shaU be stamped with the stamps necessary for the payment of the amoimt 
of duty chargeable on it under clause (i) in the same manner and at tho 
^me time and by the same persons as though such instrument were an 
mstrument received in British India for the first time at the time when it 
became chargeable with the higher duty”. 

BIHAR —Ben, Act III of 1922, .S'. 8. [1-4-1922.] 

except, for the word “Bengal” wherever it occura 
gj^g^i^^h e word Bihar”. —Bihar Act VI of 1937. S. 8. { 1 ^ 1 - 19 ^ 8 ]__ 

^indCM^42 868 (869) : 200 lud Cas 342, *Si(;»?u6ra/»artio v. 

; rj.n 31 LT 372 (374) : 23 \VR (Eng> 

AO .. 


5. (’41) 28 AIR 1941 Mad 868 (869) : 200 | SO.WJ v^. 
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BOMBAY 

After S. 19, the following section shall be inserted : • , ■ i T 

..„A. WK.,. .ny in— . Ct'.V^ 

..V f.ne’ln?^^ 

liable to increased out of the said Presidency and subsequent y 
duty in Bombay Presidency' — 

w •!» «n.o«»t Ot duly cl.urgc.ble on ‘“"‘(‘S ffa'LrfpTion 

alreadv paid on such instrument in British India, 

(b) and in ^d^ion to payment 

7 tTe1r^rla^etbX i't -der cl (a) of^. ^ in^-e 
manner and at the same time and “Xtfsh “ndia for the first 

“r"he"re wheTd beTameXseable with the higher duty and 

(c) the provisions contained in cl (b) of the 

shall apply to such mstrument f received in British India 

or first executed out of British [“d- and fkst receiv ed 

when it became charjab e to the .. 

Bengal, except, for the word ‘‘Bengal” wherever it occurs 
substitute the words ‘‘the Central Province^Md^Berar. ^ [1.7-1939.1 

MADRAS 

Same as that of Bengal, except the foUowmg : ,^,„rdS 

(а) For the words “other than Bengal. . ■ -duty in 

“other than the Presidency of Madras with du y ^ ^ higher rate of 

that part of British India and thereafter becomes chargeable with mgne 

duty in the said Presidency.” thpreafter 

(б) At the end of cl. (ii) insert a comma and the word and 

add the following clause : , i^f fim 

.,1U, thu p„™.n— ^ «1 m J M. » “ZSS'ol r 

iliou. 1. .1. (.) of -V. 

said proviso shall not apply^ r rioQ-? <3 7 r25 4-19221 

^Madras Act VI of 1922, b. t, L2o-4-iy^^.j 

“the said Province.” 1943_ 5, g. [26-4.1943.1 

'same as that of Bengal, except the following 2d“fi|url 

it occurs substitute the words Bie Punja an a Indian Stamp (Punjab 
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SIND 

Same as tiiat of llombay. _ 

UNITED PROVINCES 

Provbic Is ’^Bengal” wlierever it occur® 

— III of 19.36, S. 7. ri-5-1936.] 

D. -Of Valuations for Duty. 


*20. ( 1 ) Where an instrument is chargeable with ad valorem duty in respect 

amoJii^rexpressca h> in any currency other than that of ^the 

foreign currencies. mnnou in Ih Shall be Calculated On the value of such 

r.t. .1 .x.h„ge » ,h. ai 

[official GaLtte^^Drescribe'^a^r^p^^f by notification in the 

foreign currency into thP Pnrr«« * conversion of British or any 

stamp-duty, and such rate shall "hl^H Provinces] for the purposes of calculating 
sub-section (1). ^ ^ ^ ^ deemed to be the current rate for the purposes of 

a. Substituted for “British India” by I, O. 

b. Substituted for the words “Governor-General in Council” by A. O. 

c. Substituted for the words “Gazette of India” by A. O. 

Notifications. 

Conversion of British or any foreign currency into the currency of British India. 

Act, 1899 m "'f ®«b-s. (2) of S. 20 of the Indian Stamp 

the notification of the Pnv ^ ^ ^ other powers in this behalf and in supersession of 
348, S the 13th department of Commerce, No. 

Governor-General in CnnnoT^ i notifications amending the same, the 

for thrconvLs'on of ^ prescribe the following rates of exchange 

rency of British India for tho heremafter specified respectively^ into the cur- 

chargeable therewith ; ^ POses of calculating ad valorem duty on instruments 

Currency Sum Equivalent in currency 

of British India. 

-D •4.- 1 P* 

ntish £ I Sterling 13 5 4 

C. No. 125^St^ps/25 ^dateH (Central Revenues) Notification 

dated 7-11-1931.^ ^ ^ 18-9-1925 as amended by Notification No. 8-Stamps, 

Act ^ISOD^ai o7'i89qV‘'® P°"'®P ®°"feyed by S. 20, sub-s. (2) of the Indian Stamp 
and of aU other Kv -*^'l“"iistered Areas in the Hyderabad State, 

is pleased to nresoX that behalf, the Governor- General in Council 

one hundred an^ fivto?r w°u*^«- British India shall be convertible in 

duty. Governmpnf r>f t rupees for the purposes of calculating stamp 

201-1, dated 15-5 1934 Foreign and Political Department Notification No. 


a ’ 39-s®®|7fj T’ ^ 
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1. Valuation for duty .-This part of ^'“*2 stamp duty where air 
the mode of valuation of instruments for purposes of stamp hutj 

“"MT.l'L,. duty „„d.; At. 

f.:Sd^s^£Srto‘it ;td E'dK^t vt irs! 

L a foreign ourreney. this section lays down how the 

Section 21 provides for cases m .j.Pjg down that the duty 

i^alSlTed witrr:Lrcft"o^ average value of the security on the date 

“rS the rate of exchange prev^on 
the average value of a security on such > g 

fiW to be correct. ^ duty 

There is no specific provision dealing securities. In such 

is payable with respect to the value o ^ P ? , £ instrument is to be consi- 

caSes the market-value of the property on the date ot tne 

*d6r6(i. 

• inimpiit is chargeable With ad valorem duty in respect of 
*21. Where marketable or other security, such duty shall 

stock ami market- , yioted on the value of such stock or security according 

be vSf tl the average price or the value thereof on the day of the date of 

the instrument. ,/ua^ 

1 Marketable seeurlty-Meaning.-See s. . (IbA). 

a! Stock, meaning of.-The English Stamp Act 1891. S. 122 defines stock 

exnression “stock” includes any share in any stocks or funds trans- 

f blP at the Bank of England or at the Bank of Ireland, and India promissory 
ferable at the Hank oi b funds of any foreign or colomal state or 

notes, and any share in the stocks or funds ot a y j ^ 

X.=:'e:n.r.ny .r£.y Kiudgo.n, o, of l.-igu 

or colonial corporation, company, or society. 

The Indian Stamp Act does not give any definition of “stock . The definitio 
given m the English Act may be applied mutalis mutandis. 

See also Art. 19, N. 3. 

<1 Conveyance in consideration of shares in company.— A conv^ance 
in co^nsideration of shares in a company would come under this section. Henc 
under Art. 23, stamp duty will be payable on the value of the .shares on the date ot 

the conveyance, ^ _ 

■ ni879”"s7^l7" CIMISVO) 33 &~34 Viet., C. 97-S. 12; (1891) 54 & 55 Viet., C. 39- 

S. 6 (l).l 
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of Canning Ltd.,^ which was a case decided under the Act 

^4nr p duty Payable in respect of such a conve- 

the in trnmp t the Calcutta High Court that under Art. 15, Sch. 1 of the Act, 

o4h amh V r 4 bable to stamp duty. The reason was that the article 

1 ^ ^ t to conveyances for money-thi, language of the article being confined 

Act ^rdiffirn’nH*!'^’^ ail ■awoKHl paid or seciured.” Article 23 of the present 
and olon i ^ ^' orc ed. Jt reiers to the "amount or value of the consideration/^' 
and cleail^ covers instruments wliere the consideration is not moneij. 

is ® Stamp Act, Fourth Edn. (19^1), p. 78, the above decision 

Act of ^ibsence of a provision corresponding to this section in the 

Act of I8bj. It wili be seen that this has nothing to do with the question. 

*22. Where an instrument contains a statement of current rate of exchange*- 

Effer tofstatoinont 01' average price, as the case may require, and IS Stamped in accor- 

or avem^'e dance with such statement, it shall, so far as regards the subject- 

to be duly stamped statement, be presumed, until the contrary is proved, 

it f the section.— This section relates back to Ss. 20 and 21. Hence, 

ru ^ ^ ° instruments the stamp duty payable on which has to be computed 

stock or ^ ©^change (S. 20) or the average price of certain 

contaiiip I date of the instrument (S. 21). In such cases, the statement, 

contained m the instrument itself as regards the current rate of exchange or the 

may be is required by this section to be accepted as prima 
jacie coriect for the purpose of stamp duty. ^ ^ 

The section does not apply to instruments not covered by S. 20 or S. 21. Even 

P“'y‘^ble on an instrument, the value given in the 
nstrument itself will be the value to be considered for purposes of stamp duty. 

See for further discussion Notes on S. 27. 

1 23. Where interest is expressly made payable by the terms of an instrument. 
Instruments reserv- ^uch instrument Shall not be chargeable with duty higher than' 
mg interest. that wUh Which it would have been chargeable had no mention 

of interest been made therein. 


1 . 

2 . 


Scope of the section. 

“Interest is expressly made payable by 
the terms of an instrument.” 


Synopsis 
1 4. 


3. Compound interest. 


5. 

6 . 
7. 


Instruments coming within the section. 

See Note 2. 

Acknowledgment of a debt. 

Calculation of stamp duty under the section. 
Stipulation for interest in a promissory note** 


section.— The section provides that where interest is expressly 

nnf \ mstrument, stamp duty chargeable on such instrument ia 

int-ArAQf ia f T provision as to interest ; in other words, the stipulation as to- 
u^i^est 13 not to be taken into account in calculating the stamp duty. 

♦[1879— S. 22. Cf. (1870) 33 & 34 Viet., C. 97— S. 13 ; (1891) 54 & 55 Viet., C. 39— S. « 

t[1879— S. 23 ; 1869— S. 9.] 


Section 21 — Note 3 

1. (’71) 16 Suth WR 208 (209, 210) (FB). 
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instruments RESEB^^^G INTEREST 

. . ^ • i. 4 -rx or\r»lv to oasGs wliGrc tU© ajireeniGnt for interGSt 

«m Ifer£“Ca°t“?».W o! X. to ,.u,p«. of .l.„p to.,. 

(See Note 5.) 

2. “interest is — IsU^ .rrftre 

These words show the sum secured by a bond is made up partly 

section wdl not ^PP'j; , ^ gst calculated according to the sawai system, stamp 

of an old debt and partly ot intc , , bond.^ But where the interest 

duty is payable on the whole su ^ 1 although the interest payable 

accrues under an instrument t^s ^ I at a certain rate.^ In the 

is given as a lump sum and not stipulated that the 

undermentioned case, however, a ‘ including Hs. 100 for interest, in 

obhgor was to pay twice :^y Te i^tflment the whole amount 

certain instalments and in case ot del secured by the bond was 

was to become due. It was held that the amount ^^rca y submitted 

Rs: 200 and therefore the bond must be stamped accorain^iy 

that the decision is not correct. 

to a^trTgSe“:fo"th^^^^ 

-Stamp duty. 

3. CMtoPd l.to....-Th, totion toplie. ^ 

.SSm‘ c'.B.toB .h. af.p to., o„ .!>. in...™...-. 

4. Instruments coming within the section-See Note 2. , , , , 

5. Acknowledgment of f 

namely, “of valuations for duty section provides that in such cases the 

ad valorem stamp duty is payable, ih ^ interest. The section is 

duty is to be calculated as if there ^ for interest Avill affect the 

not intended to apply to cases where the ag duty. Thus, an 

charaoter or category of the instrument for .P^^P . aiiacknow- 

acknowledgment contaimng a promise ^®P^/ u in such a case so as to make 

lodgment under Art. I. This section cannot be invoked i 

the instrument chargeable as an acknowledgment and thus to numiy p 
sions of that article. 


Soction 23 — Note 2 

1 (’82) 1882 Bom P J 362 (DB), Khando v. 
Imam. (A bond for Ks. 31-4-0 of wliich Rb. 25 
woro on account of a balance on a former 
bond and Rs. 6-4-0 by way of savai or in- 
toroat should boar a stamp of 4 annas.) 

2 (’01) 3 Bom L R 133 (136), Vithu v. Nathu. 
(A bond Bocurod an amount of Ra. 10 as prin- 
cipal money and as regards interest the bond 
provided “interest on this s^ anmunts ^ 
^ 2 8-0 ’’ Held that the bond should ^ 
Htainped ^ for Rs. 10 (ten) only; and that the 
provision about interest should loft out 
of consideration for tho purposes of Stamp 


Act 1899— 27cal 179 not followed.) 

(’87)’ 1887 Bom P J 35 (SB). Sa^miuiin v 
^dLuH (1882 Bom PJ 352 distmguished. 
In that case interest according to 
system was added to an old ‘ ebt and the 

whole converted into , itaolf 1 

interest accrued under tho bond itself.) 

Also 800 Art. 15 Note 5. b-, , ? rn 

3. (’99) 26 Cal 179 (181) (DB), Sambhu Chan- 

dra V. Krishna Charan. 

Section 23- Note 3 

1. (’30) 17 AIR 1930 Cal 630 (631) 58 Cal 

*507 : 129 Ind Cas 407 (FB), Bariaal Jtindun 
Bamiti v. SiUtl C/uituira. 
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f loen undermentioned case^ decided under the corresponding S. 9 of the Act 
ot 18hJ It was held that an account stated and signed by the defendant in the plain- 
till s account book and contaming a stipulation for interest was sufficiently stamped 
as an acknowledgment. The decision is not good law as the present provision for 
the stamping of acknowledgment expressly excludes such an instrument^. 

\\ffiere an account written and signed by the debtor is addressed to the creditor 

and also contains a stipulation for interest, it amounts to an agreement and should 
be stamped under Art. 5 of the Act.2 ® auuuiix 


An acknowledgment containing an express promise 
interest on demand amounts to a promissory note.® 


to pay the principal with 


6. Calculation of stamp duty under the section.— Under the English law- 
stamp duty IS calculated on the prmcipal sum secured by an instrument irrespective 
ot any sum which may become due as interest under the terms of the instrument.! 
Ihis IS so even if mterest is r^erved from a date prior to that of the instrument.* 
It IS also the law in India.3 This section specifically provides that stamp duty on 
an mstrument is to be calculated as if there is no provision as to interest therei. 

The section however, only applies to the calculation of stamp duty on an instru- 
ment, It does not apply to the determination of the category of an instrument for 
purposes of stamp duty. See Note 5. 


li interest m a promissory note. As seen in Note 27 on S. 2 

(22) the mclusion of a provision for the payment of interest does not affect the 
character of an mstrument as a promissory note. But this is not due to the operation 
ot this section which has nothing to do with it. 


interest is made payable only if there should be default in paying 

the promised sum by a specifaed date does not make the instrument other than a 
promissory note.^ 



Section 23 — Note 5 

1. (’80) 4 Bom 32G (328) : 5 Ind Jur 259 
(DB), Oir Dhar A'oran v. timer Aju. 

Also seo Art. 1 Note 1. 

2. ( 08) 35 Cal 111 (113) : 11 Cal \V N 1120 
(SB), Mulchand Lala v. Kashibullah Biaiva-'i. 

(’01) 25 Bom 373 (375) : 2 Bom LR 1132 
(SB), Laxumibai v. Ganesh. 

Also see Art. 1 Note 6. 

3. (01) 3 Bom LR 839 (841) (SB). Mathur- 
bhai V. Dalpat. 

Section 23 — Note 6 

l.*(1829) 23 RR 253 (254) : 106 ER 912, 
Pruessing v. Ing. 

(1832) 131 ER 356 (359) : 8 Bing 146 (153), | 

Doe d. Scruton v. Snaith. 

(1852) 8 Ex 97 (105) : 19 L T (O S) 257 : 155 
E R 1275 ; 22 L J Ex 85 : 91 R R 387 (394), 
Prudential Htutual Assurance Investment and 
Loan Association v. Curzon. 

(1831) 172 ER 892 (893) : 5 Car & P. 96, 


Dixon V. Pobifxson, 

2. (1834) 39 R R 886 (888) : 4 Tyr 726 (728),. 
n ills V. Noott. 

(1841) 56 R R 801 (804) : 151 ER 903:10 
L J Ex 200, Barker v. Srnark. 

3. (’78) 1 Mad 378 (380) : 2 Ind Jur 168 (DB), 
2saras<tyya Chetty v. Guruvappa Chetti* 

('69) 2 Bong L R (O C) 165 (166) : 12 Suth 
\\ R (O C) 1 (DB), Gomez v. Yoin\g. (Pro- 
note is siifticiontly stamped if stamp covers 
principal amount mentioned in note.) 

[See also (’08) 4 Nag L R 90 (94), Kuar Lax- 
man Bao V. Keshao. (Stamp duty payable 
on mortgage-deed is according to principal 
amount secured by such doed — Tho same 
^^*ill bo tho value for purposes of registra- 
tion also.}] 

Section 23 — Note 7 

1. (’81) 3 All 260 (265) (FB), Bansidhar v. 

Bu Ali K/tan. 


« 
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INSTRUMENTS WHEN CHARGEABLE AS AGREEMENTS 

The rule contained in this section applies also to promissory notes, and stamp 
duty on a promissory note is payable only on the principal sum mentioned in the 

note.^ 


Certain instruments 


*23A • 11) Where an instrument (not being a promissory 

connected with mo- jjote or bill of exchange) — 
rtgages of marketable 
"securities to be char- 
geable as agree - 

^ (a) is given upon the occasion of the deposit of any marketable security by 
way of security for money advanced or to be advanced by way of loan, or 

for an existing or future debt, or 

(b) makes redeemable or qualifies a duly stamped transfer, intended as a 

security, of any marketable security, j « 

it shaU be chargeable with duty as if it were an agreement or memorandum of an 

agreement chargeable with duty under ^[Article No. 5 (c)] of Schedule I. 

(2) A release or discharge of any such instrument shall only be chargeable with 
the like duty. 

а. Section 23A was added by S. 3 of the Indian Stamp (Amendment) Act. 1904 {XV 

б. SuolritoL for the words and figure “Artiele No. 5 (b)" by B. 3 of the Indian 

Stamp (Amoiidment) Act, 1912 (I of 191-). 

Provincial Amendments. 

^^^^eotion 9 of the Bihar Stamp (Amendment) Act. VI of 1937 [1-1-1938] is as 
follows : 

“9 In applying section 23A, 24 or 29 to any instrument chargeable with a 
ApplicaHons of seel higher rate of duty under the Bihar Stamp (Amendment) Act 
Hone 23A, 24 and29 1937, the references in those sections to the several articles in 
to inetrument cJiarge- Schedule I shall be deemed to be references to the correspond- 

fcheduklT^ Articles in Schedule lA.” 

‘'^'''s"ection’*°8''o/tL Central Provinces and Berar Indian Stamp (Amendment) 
Act. VI of 1939 [1-7-1939] is similar to section 9 of the Bihar Act pr^ted above, 
except, for the words and figures “under the Bihar Stamp (Amendment) Act, 1937 
aubstilute the words and figures “under this Act, as amended by the Central Pro- 
vinces and Berar Indian Stamp (Amendment) Act, 

”**^In*sub-section (1) of section 23A after the word and figure “Schedule I” the 
words, figure and letter “or Article No. 4 (o) of Schedule lA as the case may be 

shall be jg22, S. 8 [25-4-1922] and VI of 1923, S. 2.[20-3-1923.] 

"''‘lection 9 of the Orissa Stamp (Amendment) Act, VI of 1943 [26-1-1943] is 
similar to section 9 of the Bihar Act printed above, except, for the short title of the 
Bihar Act substitute the short title “the Orissa Stamp (Amendment) Act, 1943. 

'’"'''in® sub-seotion (1) for the word and 

figure and letter “Schedule 1A'\— Punjab Act VIII of 1922, S. 11. [15-1-U23.J 
" '*'^Lme''a7t hat®of the Punjab.-17. P . Act III of 1936, g. 8. [1-5-1936.] 

•[C/. (1891) 54 & 55 Vlct., C. 39— S. 23.] 


^7^69) 2 Beng L R (O C) 165 (166) : 12 Suth | W R (O C) 1 (D B), Qomez v. Y oung. 
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1. Legislative changes. — The section is new, having been inserted by Act XV 
of 1904. 

The figure “5 (c)” was substituted for ^‘5 (b)’’ by Act I of 1912. 

2. Scope of the section. — This section corresponds to S. 23 of the English 
Stamp Act of 1891, and is intended to reduce the stamp duty payable on mortgages 
by deposit of marketuhle securities. The section says that the instrument given 
on the occasion of such deposit is only chargeable as an agreement under Art. 5 (c). 
In other cases, an agreement relating to deposit of title deeds as security is charge- 
able under Art. G. 

The section provides for three kinds of instruments : — 

1. In-strument given on the occasion of deposit of marketable security as 

security for debt. 

2. Instrument making redeemable or qualifying a duly stamped transfer, 

intended as a security, of any marketable security (cl. b). 

3. Release or discharge of above. 

In all these cases, the instrument is chargeable with duty as an agreement. 

Where an agreement between a corporation and a contractor provides for the 
deposit by the contractor of certain Government promissory notes as security for 
the due performance of the contract and for the reimbursement from the deposit of 
the sums that may become payable by the contractor in the course of the contract, 
the agreement falls under this section and is chargeable ^vith duty under Art. 6 (c).^ 
Similarly, salt credit bonds providing for the deposit of Government promissory 
notes as security for the payment of duty are within this section.® 

*24. Where any property is transferred to any person in consideration, wholly 
How transfer in or in part, Of any debt due to him, or subject either certainly or 
dX. or subject to Contingently to the payment or transfer of any money or stock, 
futxire payment, etc., whether being or constituting a charge or incumbrance upon the 
to be charged. property Of not, such debt, money or stock is to be deemed the 

whole or part, as the case may be, of the consideration in respect whereof the transfer 
is chargeable with ad valorem duty ; 

Provided that nothing in this section shall apply to any such certificate of sale as 
is mentioned in Article No. 18 of Schedule I. 

Explanation. — In the case of a sale of property subject to a mortgage or other 
incumbrance, any unpaid mortgage-money or money charged, together with the inte- 
rest (if any) due on the same, shall be deemed to be part of the consideration for the 
sale : 

Provided that, where property subject to a mortgage is transferred to the mort- 
gagee, he shall be entitled to deduct from the duty payable on the transfer the amount 
of any duty already paid in respect of the mortgage. 

♦[1879— S.24 ; 1869— S. 34 (b). Cf. (1870) 33 & 34 Viet., C. 97— S. 73 ; (1891) 54 & 55 
Viet., C. 39— S. 57.] 

.. 2X4— Note 2 i 2. ( 33) Mad S M p. 29. (Citin^t, B. Ps- 

1. (33) Mad SM p. 29. (Citing. B. P. 1680, 3594-S., 13th November 1908; 3832-S., 8th 

Mis., 7th December 1909.) j December 1908.) 
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Illustrations, 

(1) A owes B Rs. 1,000. A sells a property to B, the consideration being Rs. 500 
and the release ofthe previous debt of Rs. 1,000. Stamp-duty is payable on Rs. 1,500. 

(2) A sells a property to B for Rs. 500 which is subject to a mortgage to C for 
Rs. 1,000 and unpaid interest Rs. 200. Stamp-duty is payable on Rs. 1,700. 

(3) A mortgages a house of the value of Rs. 10,000 to B for Rs. 5,000. B after- 
wards buys the house from A. Stamp-duty is payable on Rs. 10,000 less the amount 
of stamp-duty already paid for the mortgage. 

Provincial Amendments. 

BIHAR 

Section 9 of the Bihar Stamp (Amendment) Act, VI of 1937, [1-1-1938] is as 
follows : 

“9. In applying s. 23A, 24 or 29 to any instrument chargeable with a higher 

Application oj Ss. rat© of duty under the Bihar Stamp (Amendment) Act, 1937i 

23A. 24 and 29 to references in those sections to the several articles in Sch, I 

i^trurMru charge- deemed to be references to the corresponding articles in 

aol^ witn auiy unaer ^ i i ▼ a >> 

Bcficdult XA* ochedule 1 A, 

CENTRAL PROVINCES 

Section 8 of the Central Provinces and Berar Indian Stamp (Amendment) 
Act VI of 1939, [1-7-1939] is similar to S. 9 of the Bihar Act given above, except, 
for the words and figures ‘*under the Bihar Stamp (Amendment) Act, 1937 * sub- 
stitute the words and figures “under this Act, as amended by the Central Provinces 
and Berar Indian Stamp (Amendment) Act, 1939.” 


madras 

In S. 24 after the word and figure “schedule I” the words, figure and letter 
“or Art, 10 of Sch. lA as the case may be” shall be inserted. 

—Madras Ac^ VI of 1922, S. 9. [25-4-1922.] 


IS 


ORISSA 

Section' 9 of the Orissa Stamp (Amendment) Act, VI of 1943, [26-4-19^ 
similar to S. 9 of the Bihar Act given above, except, for the short title of the Bihar 
Act substitute the short title “the Orissa Stamp (Amendment) Act, 1943 . 


PUNJAB 

In the proviso to the section after the word and figure “Sch. I” insert the words 
figure and letter “or Sch. lA, as the ease may be.” 

—Punjab Act VIII of 1922, S. 12. 116-1-1923.] 


SYNOPSIS 


1. Legislative changes. See Notes 7 and 9. 

2. Analogous law. 

3. “In consideration, wholly oi In part, of 
any debt due to hlm.“, 

4. “Contingently.** 

3. Transfer by one company In favour of 
another subject to payment of debentures 
of former company. 

6. Leasehold property — Assignment of. 

7. Certincate of sale— Proviso. 


8. Explanation — Soo Notes 9 to 11. 

9, Sale subject to mortgage or charge. 

10. “Any unpaid mortgage-money or money 
charged, together with the interest (If any) 
due on the same.*’ 

11. Transfer of part of mortgaged property. 

12. Property sold to the mortgagee — See 
Note 13. 

13. Proviso to the explanation. 


1. Legislative changes. — See Notes 7 and 9. 

2. Analogous law. — The corresponding provision in the English Stamp Act 
of 1816 (65 Geo. Ill, Ch. 184) ran as follows : 


i SAM. 



322 


[S 24 N 2] 


TRANSFER IN CONSIDERATION OF DEBT 


“Where any lands or other property shall be sold or conveyed in considera- 
tion, wholly or in part, of any sum of money charged thereon by way of mort- 
gage, wadset or otherwise, and then due owing to the purchaser or shall be sold 
and conveyed subject to any mortgage, wadset, bond or other debt, or to any 
gross or entire sum of money to be afterwards paid by the purchaser, such 
sum of money or debt shall be deemed the purchase or consideration money, 
or part of the purchase or consideration money, as the case may be, in respect 
whereof the said ad valorem duty is to be paid.’* 

The words “money to be afterwards paid by the purchaser” in the above provi- 
sion W'ere explained in Marquis of Chaiidos v. Commissioners of Inland Revenue^ as 
foUow'S : 

In the clause which is to define what is the consideration or purchase- 
money, the terms “to be paid by the purchaser” mean where it is stipulated 
that he is to pay it ; and the provision applies only to those cases, where, in 
consideration of the conveyance of the estate, the vendee agrees to pay a certain 
sum to the mortgagee or incumbrancer. Where the purchaser does not bind 
himself to pay it, but is left to pay it or not as he pleases, it cannot be a part 
of the consideration money.” 

In consequence of this decision an amendment was made in 1853. The amended 
section ran as follows : 

“Where any lands or other property shall be sold and conveyed subject 
to any mortgage, wadset or bond, or other debt, or to any gross or entire sum 
of money, such sum of money or debt shall be deemed the purchase or consi- 
deration money or part of the pui'chase or consideration money as the ca^e 
may be, in respect whereof the said ad valorem duty shall be paid, notwith- 
standing the purchaser shall not be or become personally liable, or shall not 
undertake or agree to pay the same, anything in any Act or otherwise to the 
contrary notwithstanding.” 

This provision made it absolutely clear that the liability, in the case of conve- 
yance of an encumbered property to pay stamp duty on the amount of incumbrance 
depended in no way upon the purchaser being bound to discharge the incumbrance. 
In Mortimore v. Inland Revenue Commissioners^ Baron Martin put the matter thus ; 

“The scope and object of the enactment is clear, namely that upon every 
purchase ad valorem duty shall be paid on the entire consideration which either 
directly or indirectly represents the value of the free and unincumbered corpus 
of the subject-matter of the sale.” 

The corresponding provision in the English Stamp Act of 1870 (33 & 34 V"ict., 
c. 97) was included in s. 73 w’hich ran as foUows : 


here any property is conveyed to any person in consideration wholly 
or in part, of any debt due to him, or subject either certainly or contingently 
to the payment or transfer of any money or stock, whether being or constitu- 
ting a charge or incumbrance upon the property or not, such debt, money, of 
stock is to be deemed the whole or part, as the case may be, of the considera- 
tion in respect whereof the conveyance is chargeable with ad valorem duty.” 

This provision was repeated in S. 57 of the English Stamp Act of 1891 (54 & 
55 Viet., C. 39). (It may be noticed-that the language of the main clause of S. 24 
of the Indian Stamp Acts of 1879 and 1899 is also identical.) 


Section 24 — Note 2 
doA qoti 

1. ^.(1851) 6 Ex 464 (481) : 155 E R 624 (632) : 


20 L J Ex 269 : 17 LT (OS) 128. (Quoted 
in A I R 1931 Cal 193 : 58 Cal 33 (FB) ) 

2. (1864) 33 LJ Ex 263 (266) ; 133 R 

815:159 ER 347:10 L T (X S) 635. 
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It is well established by authorities that S. 73 of the English Stamp Act of 1870 
did not alter the law laid down by Martin B. in Mortimore v. Inland Revenue Com- 
missioners^ decided under the Act of 1853. The principle enunciated in this decision 
has been upheld both under the Act of 1870 and 1891.^ 

3. “In consideration, wholly or in part, of any debt due to him. Where 
A is indebted to B and A transfers certain property to him to wipe out the debt, the 
amount of debt will be deemed to be the consideration and duty will be chargeable 
on the amount of the debt.^ Now suppose A is indebted to B to the extent of Rs. 
1 000. An instrument is executed transferring A’s property to B. Under the ins- 
trument B relinquishes part of the debt, say Rs. 300, and the property is trans- 
ferred for a consideration of Rs. 700. In such a case the consideration for the trans- 
for is clearly Rs 1 000 and not merely Rs. 700. The fact that the instrument states 
that it is Rs. 700 does not make any difference when the instrument taken as a whole 
shows that the consideration is really Rs. 1,000.^ 

Where in a letter of assignment by a debtor to his creditor the amount of con- 
sideration was not set forth, it was held that the amount or value of consideration 
would be the amount or value of the debt (wholly or in part, as the case may be) 
due from the debtor to his creditor.^ 

AVhere a debtor by a letter authorized his creditor to receive a sum of money 
on his behalf, due to him by the Panjrapol authorities on account of fodder suiiplied, 
it was held that it was a transfer of property by the debtor to his creditor in conside- 
ration of a debt due to the latter within the meaning of this section. ^ 

4 “Contingently.”— The payment subject to which the transfer is made 
may be due certainly or contingently. The section will apply in either case. 

5. Transfer by one company in favour of another subject to payment of deben- 
tures of former company. — In the undermentioned caso^ the whole undertaking 
of A company was transferred to B company. Under the transfer exchange was to 
bo effected to the stock in A company for an equivalent amount of stock inB com- 
pany, and A company’s debts were to be paid by B company. It was held that 
valorem duty was chargeable on the amount of debts as well as on the stock which 
had to be valued not at its nominal value but the market-value at the time of the 

making of the instrument. 


6. Leasehold property — Assignment of. — Where a tenant transfers his lease- 
hold rights and the transferee undertakes to pay the rent reserved under the ori- 


3. (1864) 33 L J Ex 263 (266) : 159 E R 347 : 
10 LT (NS) 635:133 RH 815. 

4. *(’3l) 18 AIR 1931 Cal 193 (198) : 68 Cal 
33 : 127 I. C. 775 (FB), Janardfian liao v. 
Secy, of Stale. 

Section 24 — Note 3 


in calculating the stamp-duty.) 

2. (’35) 22 AIR 1935 Rang 243 (245) : 13 

Rang 013 ; 157 Ind Caa 538 (SB), In re C. li, 
M. M. L. A. Cheltyar Firm. 

(’33) Mad SM p. 93. (Citing B. P. 1632- 
R, Mia., 13th August 1907.) 

Also 800 Art. 23 Note 4. 


1. (’91) 15 Bom 675 (677), Sinapaya v. 
Shivapa. 

(’33) Mad S M p. 91. (Citing, B. P. 987, 19th 
July 1880 — A oxocutod a document trans- 
ferring all his property to hU relation B, 
in consideration of certain sums paid at differ- 
ent times amounting to Rs. 344, plus Rs. 200, 
whifli was intended to bo given to B for his 
muintenanco— //cW that tho sum of Rs. 200 
and Ks. 344 should be taken into account 


3, (’03) 27 Bora 150 (153) : 4 Bom LR 951 
(FB), Nanduhai v. Oau. 

4. (’03) 27 Bom 150 (153) : 4 Bom LR 951 
(FB), Nandubai v. Qau. 

Section 24 -Note 5 

1. (’1854) 33 L J Ex 173 (176) : 10 L T 101 : 

13 W R (Eng) \0,Furneae Ry. Co. v. Commra. 
Inlarul Hev. 
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ginal lease no stamp duty is payable in respect of the undertaking on the part of the 
transferee to pay the rent. Duty is payable on only the actual consideration for the 
transfer.^ This is so whether the rent payable by the transferee is the same as 
that reserved under the original lease or is only a part thereof. ** The reason is that 
the undertaking to pay the rent is not part of the “consideration” for the transfer, 
but is incidental to the nature of the interest transferred. 

7. Certificate of sale — Proviso, — The proviso renders this section inapplicable 
to a certificate of sale. 

Under Art. 16 of the Act of 1879, the stamp duty for a certificate of sale was 
“the same duty as a conveyance for a consideration equal to the amount of the 
purchase-money.” There was a conflict of decisions on the question as to the ap- 
plicability of this section to certificates of sale. See Note 3 on Art. 18 of the present 
Act. However, Act VI of 1894 added the word “only” after the word “purchase- 
money” in the above article and also added the proviso to S. 24. Thus, it has been 
made clear that a certificate of sale is chargeable only in respect of the amount of 
the purchase-money, irrespective of whether the property is sold subject to an 
encumbrance or not. 

8. Explanation. — See Notes 9 to 11. 

9. Sale sabjGCt to mortgage or charge. — Where mortgaged property is trans- 
pired what is the stamp duty payable ? Is the mortgage-money to be deemed 
part of the consideration for the transfer and duty to be paid on the same ? This 
question has given rise to a conflict of opinions both under the Act of 1879 and the 
present Act. 

The provision corresponding to this section in the Act of 1869 was contained 
in S. 34 (b) of that Act ; it ran as follows : 

“When any property is sold and conveyed subject to any mortgage or 
bond or other debt, or to any gross or entire sum of money, such debt or sum 
shall be deemed the consideration money or part of the consideration money 
(as the case may be) in respect whereof the duty chargeable in the first schedule 
to this Act shall be paid, notwithstanding the purchaser is not or does not be- 
come personally liable for such debt or sum, or does not agree to pay the same or 
to indemnify the seller against the same.” 

The last part of this section, namely, the words “notwithstanding the purchaser 

- etc.,” clearly indicated that duty was chargeable on the mortgage-money 

irrespective of whether the purchaser became personally liable for the debt or agreed 
to pay, or indemnify the seller against, the same. This provision was similar to that 
of the English Stamp Act of 1853. 

Section 24 of the Stamp Act of 1879 was identical with the main clause of the 
present section,^ the proviso and the explanation being subsequently added by the 
Act of 1899. 

Section 24 — Note 6 Also see S. 15 Note 6 ; Art. 63, Note 3. 

1. (1900) 24 Bom 267 (260) : 2 Bom L R 401 3. (1899) 1 Q B 335 (341), Swat/rxe v. 

(DB), In re Stamp Act, S. 67. Revenue Vommiestoners. (Affirmed in (1900) 

<’3l) 18 AIR 1931 Bom 1 (2) : 128 Ind Cas 1 Q B 172.) 

89S (FB), In re Puname?Mnd Lallubhai Doahi. Si^tioD 24 — Note 9 , 

<1900) 1 QB 172 (176); 69 L J Q B 63 : 81 1. It may be noted that it is also idenDcal 

LT 023 : 48 W R (Eng) 197> Swayne v* /n- with the oorresponding provision in the Eng^ 

land Revenue Commissionera. ((1899) IQ B lish Stamp Acta of 1870 and 1891, n»a<?iy* 
335, ailiitned.) Ss. 73 and 67 respeetively. 
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In the absence of the proviso, S. 24 of the Act of 1879 was applied to a certi- 
ficate of sale also. Under the present section it does not apply. (See Note 7.) 

The section in the Act of 1879 gave rise to a conflict of opinion as regar^ duty 

payable where moHgaged property was sold. The words ' ' * * ^ 

ment. . . .of money” were interpreted differently by various High Courts. 

The Madras view was that mortgage-money was to be deemed 
only where the transferee undertook to pay it : not oth jwise^^ T he «^y vmw 
that the section applied to every sale of mortgaged property. It was neia in 
Calcutta that only where the purchaser has to pay a certain sum in order to entitle 

It «n L said th.tth. ..1. 1. “ IJCTcl”,i°S 

To clear un this conflict the explanation was added by the Stamp Act of 1 899 . 

'oui wc:“ p“l7 

for the sale, it is to bo deemed to be so for purposes of stamp duty. 

The words “subiect to a mortgage or other incumbrance” in the explanation 
Cuality tlm word ‘ W> and not “p?op%rty.” Hence -here the sub t 

to a inortgage but the sale is not, the explanation does not apply. ihus where 
the morlqagor, undertakes to pay off the mortgage it would not apply as the sale 
not subiect to mortgage.’ On the other hand where the purchaser undei tidies to 
pay the mortgage-money then the sale would be. evidently, subject to the mortgage. 

and the explanation would bo applicable, 

I. it. Iiowover, ttal tli. putohatet .l.ould 

monsaga in otdat to mako tiio .ilo » '• «>odM" > Boii^a) Hi 

s 'r. “.r rki5? 


2. (’82) 5 Mad 18 (20) (FB), Rejerence under 

SUwip Act, S. 49. 

(’U4) 7 Mad 421 (422) (FB), Reference under 

Stamp Act, iS. 46. . t. t naA 

8. (’85) 9 Bom 47 (49) : 1884 Bom P J -60, 

In re Ramkrishna. 

(’91) 15 Bom 632 (635) (FB), .Kai^r Khan v. 

El/rahirn Khan. _ 

(•81) 5 Bom 470 (477) (FB), Sha Nagindas v. 

Halal Kore Nathwa. 

(’94) 18 Bora 175 (177) (FB), SharUO'ppa 
Cliedarnbaraya v. Subrao Ramchundra. 

4 . (’84) 10 Cal 92 (95) : 13 Cal L Rep 164 

(FB), in the matter of a Reference to the Board 

h! r92Tl5 All 107 (108) : 1892 All W N 243, 
Jwala Prasad v. Ram Narain. 

6 a (’31) 18 AIR 1931 Cal 193 (196) : 68 
Cal 33 : 127 Ind Cos 776 (FB), Janardhan 
Rao V. Secu. of State. 

6*(’31) 18 AIR 1931 Cal 193 (195) : 68 Cal 
33 : \h Ind Cos 775 (FB), Janardtuin Rao 


V. Secretary of SlaU. (If property is subject 
to a mortgage but the veiidor in ivturn lor 
tho purchase-money is to give clear title free 
from all encumbrances tho explanation dot's 
not apply. Nor does tho 2nd illustration 
apply, for, tho case there put is not a sale 
free from tho encumbrances.) 
t(’‘’4) 11 AIR 1924 Bom 524 (526) : 49 Bom 
73: 84 Ind Cas 421 (DB), Warnan Martand 
V. Commissioner, Central Diinsion. ..^o-rv 
(’37) 24 AIR 1937 Nag 57 (58) : ILR (1937) 
Nag 432: 166 Ind Cas 681, In re Tmmbak 

Mad^. air 1924 Bom 624 (526) : 49 
Bom 73:84 Ind Cas 421 {T>B), Warrwn 
Martand v. Commissioner, CerUral 

8 (’24) 11 AIR 1924 Bom 524 (526) : 49 
Bom 73: 84 Ind Cas 421 (DB), WaTTmn 
Martand v. Commissioner, Central Division. 

9 *(’31) 18 AIR 1931 Cal 193 (196) : 58 Cal 
33 : 127 Ind Cas 775 (FB), Janardhan Rao 
V. Secy, of State, 
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are identical vrith the main clause of this section — the explanation not being 
added) the view of the Calcutta High Court has been adopted. (See Note 2.) 

The goodness or badness of the mortgagor’s title to the property transferred in 
no way affects the question of stamp duty. The instrument has to be stamped 
according to the intent of the bargain which it represents.^® So also the mere fact 
that the instrument does not expressly say that the sale is subject to incumbrance 
does not bar the application of this section where from the document read as a whole 
it is clear that the sale is subject to incumbrance. The undertaking by the vendee 
to pay the mortgage-money may be express or implied. 

An attachment is not an incumbrance on the property. Hence, where property 
under attachment is sold, stamp duty need not be paid on the amount for which the 
property has been attached. ^2 

10. “Any unpaid mortgage-money or money charged, together with the in- 
terest (if any) due on the same.” — The portion of the mortgage or other incum- 
brance and the interest on it, which are wiped out by “scaling dowm” under the Mad- 
ras Agriculturists Relief Act, 1938, do not fall under the category of “unpaid mort- 
gage-money or money charged, together with interest due on the same” referred 
to in the explanation to this section and cannot, therefore, be deemed to be part of the 
consideration.^ 


The explanation makes it clear that interest is deemed to be part of the considera- 
tion. The undermentioned case^ decided under the old Act which bolds to the con- 
trary is therefore no longer good law. 

11. Transfer of part of mortgaged property. — Where a part of the mortgaged 
property is sold subject to the mortgage, the whole mortgage-money is deemed 
consideration for the transfer and stamp duty has to be paid on this amount to- 
gether with the sale price. ^ 

12. Property sold to the mortgagee. — See Note 13. 

13. Proviso to the explanation. — The proviso to the explanation deals only 
with cases of transfer of mortgaged property to the mortgagee.^ In such cases the 


10. (’31) 18 AIR 1931 Cal 193 (194) : 58 
Cal 33 : 127 Ind Cas 775 (KB), JanardJuin 
Ram V. Secy, of State. 

11. (’37) 24 AIR 1937 Nag 57 (68) : I L R 
(1937) Nag 432 : 166 Ind Cas 681, In re 
Trirnbak Madhao. 

12. (’24) 11 AIR 1924 Bom 524 (524) : 49 
Bom 73 : 84 Ind Cas 421 (DB), Waman 

Martand v. Commissionery Central Division. 

Section 24— Note 10 

1. (’33) Mad SMp. 30. (Citing, G. O. Ms. 
No. 1717, Revenue, 7th July 1938.) 

2. (’81) 5 Bom 470 (474) (FB), Ska Nagindas 
V. Halalkore Nathxca. 

Section 24 — Note 11 

1. (’40) 27 A I R 1940 Bom 360 (360) : I L R 

(1941) Bom 23 : 191 Ind Cas 382 (SB), Super- 
intendent of Stamps V. Tejtnal IS’ihalchand. 
{ 86) 10 Bom 58 (59) (FB), In reVishnu Keshav. 
( 84) 1884 Bom P J 26i, Gulam ^lahonied v. 
Jilagan. 

( 84) 1884 Bom P J 98 (DB), Pandurang v. 
Balaji. 

[But see (’31) Beng SM Vol 1 p. 27. (Port 


of mortgage property sold — What portion 
of tho mortgage money falls to the accou^ 
of the property sold must be dotermin^ 
by finding tho markot value of the \^ole 
of tho mortgage property — Stamp 
should bo paid on this amount plus the 
sale price.) 

(’40) Bihar SMp. 110-111. (Citing, Boards 
No. 10790-B, dated the 7th December 1904 
(Do.)] 

Section 24 — Note 13 

1. See (’10) 32 All 171 (174) : 5 Ind Cas 697 
(DB), Emperor v. Rameshar Das. 
perty sold by A to B for Rs. 20,000 B 
paid Rs. 1,000 in cosh and Rs, 19,000 
to remain as deposit with B to bo payable 
when demanded — Property re-conveye<l to 
A . — Deed mentioning only Rs. 1,000 as con- 
I sideration and stamp€*d with respect to 
I Rs. 1,000 only — Held that the whole 

deration had to be disclosed under S. - < 
Duty was pavablo on the whole amount o 
Rs. 20,000 — tho proviso to tho explanation 
would not apply.) 
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^ n :;=]:orr£ 

ocssor of the mortgagee who steps into his shoes.- 

Tl,. i™K"« 3“t»' 

no deduction can be allowed. Ihi pnmnrises toiiether with the property 

lr,r.dvml;*“.Trhi\V^^^^ 

case.® 

♦25. Where where 

- — ■“ rs —r-rras 

such conveyance, as the ease may be. shall, for the purposes of this Act, be deemed 

to be, — - , 

in\ Where the sum is payable for a deflnite period so that the total amount 
to,.be paid can be previously aseertained— such total amount , 

ih'i where the sum is payable in perpetuity or lor an indefinite time 

nable with any life in being at the date of such instrument or conveyance 
thV toral aSt which, according to the terms of such instrument or 
conveyance will or may be payable during the period of twenty years 
calculated from the date on which the first payn^t becomes due ; and 

c7Wo) 33 & 34 Viet., C. 97- 

S. 72 ; (1891) 54 & 55 Viet., C. 39 S. 56,] 


la Woatland in his spooch when presenting 
the report of the Select Comn\ittoe. 

[566 tUso (’33) Mad S M P- 94. (Citing, B P 

Mis 6.h J^>y lOlO-hstato mort- 
gagi'd by ^ to B for Rs. 9,613— Rs. 4.370 
remaining due under mortgage 
sale of estate by A to B for Rs. 15,000, so 

that under illustration (0 stamp duty o 

Ks. 195 was chargeable on Rs. 19,370 tieUl 
that doduetion could bo allowed only in 
respect of duty chargeable on the uny^aid 
amount of Rs. 4,370.)] 

■2, (’03) 5 Bom LR 523 (524) (FB), Reference 

under Stamp Act. 

<’33) Mat! SM p. 30. (Citing, BP 140/1384- 
U, Mis., 3rd Juno 1901.) 

3 (’05) 29 Bom 203 (200, 207) ; « Bom L R 

844 In re l^xrahai. (An iMiaetinont im- 
posing a burden reqiiin^s a strict construction 
in favour of the subject but exemptions in 


tho Stamp Act must bo construed strictly 
in favour of tho State.) 

(’26) 13 AIR 1926 Bom 542 (•">•43) : 50 Bom 
640 : 98 Ind Cas 282 (FB), In re I rank Fort- 

lock. 

(’33) Mafl S M p. 30. (Citing, B P 250/1458- 
R., Mia. 14th November 1911.) 

(’33) Mad S M p. 94. (Citing, B P 250-R. /Mis., 
2nd March 1914.) 

4 (’26) 13 AIR 1926 Bom 542 (543): 60 

Bom 040: 98 Ind Cas 282 (FB), In re Frank 

Fortlock. 

5. (’02) 4 Bom LB 430 (431) (FB), Refereiice 
utuUtT iht SUx^f^p Act. 

6. (183.5) 111 ER 722 (7^3) : 4 Ad & El 94 
(94), Foolerj v. Ooodunn. (Mortgage debt 
Uceoding value of property mortgaged— 
Deed of transfer to tho mortgagee is to bo 

I stamped as conveyance.) 


I 



328 


[S 25 N 1] 


VAXTJATION m CASE OF ANNUITY 

indefinite time terminable with any life in 

amofint whinh^ instrument or conveyance — the maximum 

payable as aforesaid during the period of 
comes due ^^i^ted from the date on which the first payment be 


1 . 

2 . 

3. 

4. 


Synopsis 

Insiruraent securing payment of annuity 
or other sum payable periodicaliy. | 5 . 

Life-policy, annuities secured by. | q 

Consideration for conveyance being annuity 7 . 
or other sum payable periodically, 8 . 

Covenant for payment of consideration by 9 


instalments. 

Lease, whether section applies to. 
Lease-hold property, sale of. 

Clause (a). 

Clause (b). 

Clause (c). 


- - ujr I \/iause (C;. 

cally. This^se^ion Other sum payable periodi- 

ring the payment of on ann Stamp Act, places an instrument secu- 

having for its consirlpnf ^ other sum payable periodicaUy and conveyance 
LmeioW ^ annuity or other sum payable periodically on the 

I S* the English StamTA^f valuation for the purpose^ of stamp duty. Lhedule 
of any kind whatsopvpr’^ n-‘ heading “Bond, Covenant or Instrument 

the only or primary or stamp duty payable when the instrument is 

of money TtSdVrLL "^ -y -- - 

was,^intirdXTndna^i^^^^^ manager of a hotel, the manager 

prietor and to have pnfirp f 1 ^o carry on the business of hotel pro- 

he was to receive the ^wholp^^^+if ^ busmess Avithout interference by the owner ; 
goings and t^nav to Thp to pay all necessary out- 

fr duration ofthe aarPPr^^^ No period was fixed for 

either party in certain °eypntq^ vfiich ^^J^ained poAvers for its determination by 
an indefinite period for the pkArmPT^t^^f^^^^ that the agreement was a security, for 

for an annuity or weekly periods and not 

liable to ad valirem dntv ^ ^y instalments and was therefore 

..u, .™u„r.rib tL:rp« rfySr".'’ “• 

to pa%te wKrTrTpl^.1'^^^^ a husband and wife the husband covenan^ 
every three months bv nn^rf*^ f " ithout poAver of anticipation the sum of £62^ 
day of December th(^2^fV> H ^ ^ 20th day of September, the 25th 

terly instalments and T^r^f f nrity for an anniuty or yearly sum payable by quar- 
that it was the^eW HoKl ^ P^y^ble at quarterly periods and 

.nd n«”V“S:'r„‘‘p.J.b“ “0“ “• »' 

“si'iiSo"" ^sJ’SsziT 

payable pSoTcfu^ the payment of an annuity or other sum 

payable periodically” within th< 
m ^g of this sectio n. Where, therefore, a mortg4or m^es over a certain lane 


Section 25 — Note 1 
^4 : 65 L J Q B 682 : 

74 B T 699 : 45 W R (Eng) U, Clijffbrd v. 


Commissioners of Inland Revenue. 

2. (1898) 2 QB 290 (293):67 LJQ B 6»* 

L T 745, Lewis v’. Inland Revenue Com 


78 

ynissi<n\era. 
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to the mortgagee as sec^ty amount 

So ;Smp duty ..l.ul...d tuoteon undo, the p,o,«,on. 

of this section.® 

...1 Ploii«!P (c\ of this section deals with 

2. Life-policy, annuities ‘iteration money becomes immedia- 

contracts under which for some , payments. This is not the case with 

tely due, though payable by fixed i 3 therefore, not applicable to a 

a life-policy securing an annuity This se in tlie Stamp Act which 

life-policy securing an annuity and there i, life-policiesA Hence, an 

can relate to the valuation o pincovenanted Service Family 

Entrance Certificate granted of this section^ 

Pension Fund does not come withm the scope oi 

3. Consideration for conveyance^being plufan anLIl payment, 

'p.r‘ Stto ..u.id....l.» to .nd th. couv.- 

yance comes within this section. 

A sum payable periodically includes a sum payable by instalment. 

A sum p y F j -.i, Q 24 which provides that where any pro- 

This section should he read wdh b. ^^^^j^^J^tly to the payment of money, 

perty is transferred subject eith t^^^ consideration as the 

such money ^^fXreof the transfer is chargeable with cul valorem duty. 

““ rZ I'pi. r ”■ 

: ClTto p.,m.n. — srSur rp“d» 

the English i>tamp ,,afe chargeable with ad valorem duty m respect 

s-'tor^g hh. p.?m..to. d >■ »“ •“ '» 

with any higher duty than ten shillings. j t? . i 

I„ Lirnmer Asphalte Paving S of 

by an indenture between a company and hcense , ^ monthly 

which £1500 was then paid and the the^business of asphalt- 

p“““ ™‘Si t.rvT/nfhT U petodl... p.yn.. „. ^d 


8. (’33) Mad S M p. 115. (Citing, BP 1060, 

nth May 1886.) 

Section 25— Note 2 

1. (’92) 19 Cal 499 (503) (DB), Reference 
under Stamp Act, S. 46. 

2. (’92) 10 Cal 499 (503) (DB), Reference 
under Stamp Act, 1879, S. 46. 

Section 25— Note 3 

1 (1904) 91 LT 453 (456), Martinw'. Inland 

Revenue Oommiseionera. (A sold a pioco of 
land to B for £59 Bubjoct to and charged 
with tho payment to A and his assigns o 
Tho of U-Held. thot the annual 

payment of 1b. por ammm woa part of tho 


consideration for the sale.) 

2 (187>) 7 Ex 211 (217); 41 L J Ex 106 : 

28 L T 633 : 20 VV R (Eng) 610, Z,.mn«r 
A^luUU Famng Co. v. Commxasvowrs of 

Inland Revenue. 

^vJlrgrmnd Electric Ry . , Co. of 
Inland Revenue Commteavonere. ( (190o) 
KB 174 affirmed.) 

Section 25— Note 4 

1 (1872) 7 Ex 211 (217) : 41 L J Ex 106 29 

W R (Eiig) 610:26 LT 633. 
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srL": “s “"ets <i"*y 

This section contains no such proviso. 

"PP'-s "here the con- 

cording to the definitlrof ‘‘“nveSe’Mn S "2 periodically Ac- 

conveyance on snip nr.ri iveyance in b. 2 (10), conveyance includes a 

or immovable is transferred /WL P''operty, whether movable 

for by ISchedvie I Lease is sn which is not otherwise specifically provided 

it is not a oonvevamTe^ w^ ^ hence 

be an "instrument secnrincr +t. eanmg of S. 2 (10). Nor can a lease be said to 

dically " as the securing of annuity or other sum payable perio- 

tion 25 has therefore no ^ 

iran-sfer of a lease. ^ ^ Jease. But the section may apply to the 

origiLl itseffsissTned^'h’® of.-Where leasehold property demised to the 

sfrved by the dtd cannoThrf k °f *he rent re- 

yance. The ad valorem dnf * P^^ consideration for the conve- 

actuallv mentioned in th ^ therefore, payable oiily on the consideration money 
tuaiiy mentioned m the conveyance, (namely, the amount of the purchase.money).^ 

instrument payments to be made is fixed by the 

the instrument is the fnf the purpose of assessing the stamp payable on 

that the payments m-iv ^ payable during the period irrespective of the fact 

of the period fixed terminated by act of parties before the expiry 

for an indefinite^ time applies when the sum is payable in perpetuity or 

ment or conveyancT cluseTr date of the instru- 

Stamp Act 0^1891 T^e ?nl ^ corresponds w th sub-s. (2) of S. 56 of the English 

English Stamp Act will ^TpluT:' 

deed provided ^hat^Tlie f assets to another company. The 

payment of a dividend nf^ o the buying company should be applied first in 
in paying to the sellintr en ®cnt. per annum on the paid up capital and secondly 

mtoF 


Section 25 — Note 5 

!• ( 39) 26 AIR 1939 Bom 215 ^21Q^ • tt t> 

(H)39, Bom 320 = 182 Ind c;:s®8ii!Vu^^ 
Utarui Cement Co. v. Secij. of State. 

Section 26 — Note 6 

“■* 2 L R 401 

/4i\ iSiamp Acty S. 57. 

^898 (Fnt^? 1931 Bom I (2) : 128 Ind Cos 
»J» (rJs), Jn re Puna/nchand. 

Also soo S. 24 Note 6 and Art. 63 Note 3. 

Section 25 — Note 7 

i«L 215 (219, 220): 

ILR (1939) Bom 320:182 Ind Cas 835, 


Deivarkhand Cement Co. Ltd. v. Secretary of 
State. (Lease of mino and quarry for 99 
ye<^ on payment of annual royalty — Pro- 
vision for termination within period at any 
time on six montlis' notice in writing on 
certain contingencies — Transfer of rights 
by lessee.) 

Section 25 — Note 8 

1, (1906) 1906 App Gas 21 (23) ; 75 L J K B 

117 : 93 L T 819 : 54 \V R (Eng) 381, Vfuler^ 
groufui Electric Ry. Co. of London v. Iidand 
Jievejiue Commissioners. ((1905) 1 K 13 
atHrmed.) 
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A «,ld . p«. of ..od to B for £50 s.bi.o. to 

to A and his assiQTis of the annual sum oO . consideration 

or ».o.r. ■ 

By an agreement between a jacl; automatic machines on 

Company, the former agreed to permit th Automatic Machine Company ai;ieud 
the platforms of certain of then- stations. I quarterly payments on tlie 

to pay to the Railway Company a y^^-rly ren y ^ ^ enabling either party 

usual quarter days. The agreement contained a helfl that 

srnti.ToSo'i :ss“f”o„r,s.s r.o..dA 

By on ogreement it woo agreed ^£1^*“™ aXu^ln advance for the 

the latter should pay to the company e company’s local exchange system 

hire of a private wire between his P™!?^“to ®It X Lid that the agreement 

Ty in tffi hfetthilul. & the S.an,p Act and no. n.ere.y ...h 

-stamp duty as an agreement.** 

9. Clause (c).— Clause (c) refers to cas^ attU of^^ir^tmment or con- 

indefinite time tenniruible with any life tn ^ ^ payable monthly to a certain 

veyance. Where by an award a ^as Lcured or intended to be 

person, but without any mention whether the sum payable, it 

secured to the heirs doenrno^ securing an annuity 

was held that the award ought to be stampea 

under cl. (c) of this section.*’ 

See also Note 2. 

*26. Where 

of^u^Lirtilr’Te STofhaTbeet L'crrirulnt 

indcterminato. executlOD, nothing Shall be claimable un nf thp<;ame 

that, ,a the e». o. .he ..... of o '“SJl.l't lotto 

“liss 'toS to 


n879-S. 26 : 1869-S. ~U ; 18^-^27j ^4-1 


2. ~(IWA) 91 453 (450), Martin v. Coin- 

inisifionera of Inland Rtvtm^- 
a (1805) 1 QB 484 (493): 71 LT 703.43 

li (Eng) 318 -.64 L J Q B 84, 

A, Uomalic Delivery Co. v. Comnuneonero 

of Inland Revenue. «q t t ‘>o.> . 

4/(1890) 1 Q 13 250 (2u8) : 08 LJQ 


7U L T 614 :47 W K(Enp) 247. xVanW 

TeUphon^ Co. Ltd. v. cL 1 ) 

land Kevenue. (Allicraod m 1900 App tas 1.) 

Section 25 -Note 9 

1 (’90) 1890 All \VN 197 (197) (U13). Re- 

ference under SUiinp Act, I of 18 <9. 
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(a) when the lease has been granted by or on behalf of ^ [the Crown], at such 

amount or value as the Collector may, having regard to all the circum- 
stances of the case, have estimated as likely to be payable by way of 
royalty or share to ® [the Crown] under the lease ; or 

(b) when the lease has been granted by any other person, at twenty thousand 

rupees a year ; 

and the whole amount of such royalty or share, whatever it may be, shall be claimable 
under such lease :] 

Provided also that, where proceedings have been taken in respect of an instrument 
under section 31 or 41, the amount certified by the Collector shall be deemed to be the 
stamp actually used at the date of execution. 

a The proviso was substituted by S. 4 of the Indian Stamp (Amondmont) Act. 1904 
(XV of 1904). 

b. Snbsiiluied for the words “the Secretary of State in Council” by A. O. 

c. StihstituUd for the words “the said Secretary of State in Council” by A. O. 

Synopsis 


1. Any instrument chargeable with ad valo- 
rem duty. 

2. instruments not liabie to any stamp duty. 

3. When amount or vaiue of the subject- 
matter cannot be ascertained. 

4. Instrument for delivery of grain or other 
article — Valuation. 

5. Lease reserving grain rent. 

6. Mortgage to secure balance of a running 
account. 

7. Stipulation for penalty. 

Assignment of debt. 

9. Instruments carrying interest. See Notes 


on S. 23. 

10. Deed not specifying value of property. 
Seo Notes on S. 27. 

11. Document insufllclently stamped under 
mistake. 

12. Amount or value of the subject-matter 
capable of ascertainment — Effect. 

13. “Nothing shall be claimable.** 

14. “Claimable** meaning of. 

14a. Certificate of Collector — Second Proviso, 

15. Admissibility of document not affected. 

16. This section and S. 35. 

17. Objection on appeal. 


1. Any instrument chargeable with ad valorem duty. — For the applicability 
of this section it is necessary that the instrument must be one chargeable with ad 
valorem duty. Where the instrument is chargeable with a fixe^ duty this section 
does not apply. ^ Thus, a combination of an agreement of service and a security 
bond in which no limit is defined falls under Art. 5 (c) and Art. 57 (b) and is charge- 
able with a fixed duty and hence S. 26 does not apply to such an instrument.® Si- 
milarly, a combination of assignment of a mortgage bond and a security bond 
in which no limit is fixed is chargeable with a fixed duty under Art. 62 (c) and Art. 
57 (b) and hence S. 26 does not apply to it.® 

2. Instruments not liable to any stamp duty. — Section 26 applies only when 
the instrument is liable to ad valorem duty and can have no application when no 

Section 26— Note 1 of a mortgage, and as such liable to a fixed 

1. (’24) H AIR 1924 Nag 408 (409) : 78 Ind stamp duty under Art. 62, Cl. (o) of Sch. I 

Cas 956 Nilkanth v. Kesheorao. (Whore no of the Indian Stamp Act, And that the stamp 

limit is defined in a security-bond or the duty payable as to the second part was also 
limit is exceeded, the instrument falls under a fixed duty (Art. 57 Cl. (b) of Sch. I) and 
clause (b) of Art. 57 of Sch. I to the Stamp that S, 26 of tho Act had no application to 
Act and a fixed duty is payable thereon — S. the case.) 

26 has no application to such an instrument.) 2. (’24) 11 AIR 1924 Nag 408 (409) : 78 Ind 

(’04) 27 Mad 71 (74) (DB), McDowell <f? Co. Cas 956, Nilkanth v. Kesheorao. 

V. Ragava CheUy. (Held that the first port 3. (’04) 27 Mad 71 (74), McDowell de Co. v. 

of tho mstrument was only the transfer Ragava Chetty. 
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duty is payable on the instrument.^ 

3. When, amount or value of the subject-matter cannot be ascertained.— 
Bv the words “subject-matter of any instrument” is meant the matter with re- 
ference to which the ad valorem duty (if any) on the instrument is to be computed. 

The section clearly applies to cases in which the value of the subject-matter 
of the instrument is not capable of ascertainment at the date of the instrument. 
In the undermentioned oase,^ it was held that the section only applied where not 
only the market-value of the subject-matter of the instrument at the date of its 
execution but also the amount or quantity of the article (forming the subject-matter 
and secured by the instrument) is not capable of ascertainment at the date of its 
execution. It is submitted that this view is at variance with the express words 
of the section and is not correct. 

Where the instrument is chargeable with ad valorem duty according to the 
value of some grain or other article to be delivered in future, the market-value of 
the thing at the future date being incapable of ascertainment at the date of the 
instrument this action will apply to the Instrument. (See Note 4.) 

As to whether the mention, in the instrument, of a certain amount as the value 
•of the subject-matter will take such instrument out of the purview of this section, 
see Note 4. 

A grower of sugarcane executed an instrument whereby he acknowledged re 
ceipt of a sum of Rs. 25 as earnest money and covenanted to deliver to the lender 
on a certain date 21 maunds of rob upon which he was to receive a profit of 9 annas 
per maund over and above a price to be thereafter fixed at a meeting of growers. In 
determining the amount of duty payable on the instrument it was held that tlie 
price fixed at the meeting of the growers not having been ascertainable at the time 
of the execution of the instrument fell within the provisions of S. 20 and could not 
have the effect of adding to the stamp duty payable. 

A took a lease for three years from B of a certain land and agreed to pay B the 
value of a certain quantity of paddy, plus a sura of money as rent each year. The 
value of the paddy was to be fixed by B each year. It was held that the case fell 
within the provisions of S. 26.® 

A certain deed purported to be a transfer of the executant’s claim for Rs. 4500 
deposited in the High Court, which was to be paid only in the event of the Privy 
Council deciding in favour of the executant. The consideration was the promise 
of the party in whose favour the document was executed to pay for the executant 
being duly represented before the Privy Council. The amount of consideration 
was thus not knowm and therefore the section was hold to apply to the case.^ 


Section 26 — Note 2 

1. (’18) 5 AIK 1918 Mad 1006 (1067, 1068) ; 

39 Ind Cas 448 (DB), Seafutyifo v. Venkata 
Suhbayya. 

S»'ction 26 — Note 3 

1. (’18) 5 AIR 1918 Mad 1066 (1067, 1068) 
(DB), Sesliayya v. Venkata Subbayya. 
(Under a document defendant was to plant 
at least 60,000 trees — Plaintiff was to bo 
entitled to half the quantity of the trees 
//cW, S. 26 did not apply to the instrument.) 

2. (’87) 9 All 585 (688. 689) : 1887 All W N 
190 (FB), In re Qajraj Sinyh. (Per Stuart, 


C J ) t 

3. ’ (’81) 3 Marl 342 (346, 347) (FB), Collector 
of Tanjore v. Ratnaaami&r. (Case under Act 
Qf 1809 — Duty under the Act was ad valorem 
on first year’s nmt — First year’s rent un- 
a.scertainabl 0 — Effect of S. 26 is only to 
limit the first year’s rent recoverable under 
the deed to the amount covered by the 
stamp — Rent of subsequent years not affect- 
ed by S. 26.) 

Also see Note 4. 

4. (’33) Mad 8 M p. 160. (Citing, B P 2205, 

2nd August 1879.) 
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4. Instrument for delivery of grain or other article — Valuation. Where- 

an instrument is given for delivery of a certain amount of grain at a future date, 
but the instrument itself mentions the value of the grain, the value of the subject- 
matter of the instrument cannot be said to be incapable of ascertainment at the- 
date of the execution of the instrument. The value as given by the parties is the 
value of the subject-matter of the instrument for purposes of stamp duty. To- 
such a case, this section does not apply. Hence, where a suit is brought on the 
mstrument for the recovery of the grain or its value the plaintiff is not precluded 
from recovering the full market-value of the grain at the date of the suit and his^ 
right is not confined to recovering the value as stated in the instrument.*^ On this- 
principle, where a lease reserves a certain quantity of grain or other produce to bo 
delivered every year as rent or part of rent, and the lease-deed mentions the mone- 
tary value of the grain also, and the Court considers such value to be a fair average 
\alue of the grain, this section ^vill not apply and the landlord may recover the full 
market- value of the grain on the date of the suit.^ But, where the lease makes the 
value of a certain quantity of grain payable and does not state any amount as its- 
value, this section will clearly apply. ^ 

The foregoing represents the effect of the case-law on this part of the subject. 
But it may be doubted whether the mere fact that the parties to an instrument 
mention a certain amount as the value of a certain thing which is to be delivered 
at a future date will make its value capable of ascertainment at the date of the 
instrument. The fact that the proviso expressly provides for the value stated in the 
document being regarded as the value of the subject-matter of the mstrument in 
certain cases indicates that in the absence of such express provision, the mere fact 
of the mention of a certain amount in the instrument as the value of the 
subject-matter will not take the case out of the section. 

5. Lease reserving grain rent. — Under the Stamp Act of 1869, in the case of a 
lease for a period of three years or for a period exceeding three years the duty char- 
geable was on the total amount of rent payable in the first year. Where the amount 
payable in the first year could not be ascertained at the date of execution of the- 
instrument, it was held that sufficient effect could be given to the terms of the Stamp 
Act by holding that in respect of the first year the plaintiff could not recover more 
than the value covered by the stamp duty, but that in regard to the subsequent 
years, such a restriction was not applicable.* 

UndertheStamp Act lof 1879inthecaseofa lease exceeding 3 years, the duty 
payable was on the amount or value of the average annual rent reserved. (It is 
the same under the present Act). Referring to this alteration of the basis of stamp 
duty and its effect on this section the Madras High Court observed as follows^ : 


S. 26 Note 4 

1. (’86) 13 Cal 268 (269) (DB), Bhairab 

Chundra v, Alek Jan. 

[See also (’39) 26 AIR 1939 Pat 49 (54) : 
18 Pat 141 : 179 Ind Cas 549 (DB), Mu/uim- 
mad Yunus v. Champamani Bibi. (Assign- 
ment by way of gift, of bond for Rs. 800- 
Valuo of gift stated in assignment deed as 
Rs. 400 — Value of subject-matter of assign- 
ment deed not iucapablo of ascertainment.)] 

2. (’94) 4 Mad L Jour 201 (204) (DB), Soocla- 
mani Patter v. Somasun^ra Mudaiiar. 

3. (’81) 3 Mad 342 (346, 347) (FB). Collector j 
Oj 2'anj'^re v. Baniasamier. 


(’18) 5 AIR 1918 Law Bur 33 (34) : 44 and 
Cas 109, .Maung Htai v. Maung Ban Dun. 
Also see Note 3. 

S. 26 Note 5 

1. (’81) 3 Mad 342 (346, 347) (FB), Collector 
of Tanjore v. Baniasamier. (Case relating 
to lease under which lessee was to pay the 
value of a certain quantity of padily each 
year, the value to bo fixed later on — In this 
cose, however, the actual amount payable 
in the first year was covered by the duty 
paid.) 

2. (’94) 4 Mad L Jour 201 (204) (DB), Sooda- 
mani Patter v. Sonuxaundara MudaHar. 
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“ On comparing S. 26 and Art. 39 of the present Act Avith S. 11 and Art. 19 
(c) of Act XVIII of 1869 Ave observe that the subject-matter of a lease exceeding 
3 years Avas described in the last mentioned enactment as the total amount 
of rent payable under such lease during the first year of the term ; Avhich as 
pointed out by a Divisional Bench of this Court in Collector of Tanjore v. Baitia- 
sami Aiyar,^ Avas an uncertain quantity incapable of being ascertained before- 
hand when the rent is payable in paddy and its money value is the market- value 
when the first year’s rent accrues due. In the present Act, however, the value of 
the subject-matter is that of the average rent reserved, which may be estimated 
beforehand without much difficulty. It is not unreasonable to presume from 
the alteration in the description of the subject-matter of a lease that the pro- 
bable intention was to designate as the subject-matter the average value of 
the rent during the period of the lease instead of the value of the rent in any 
particular yea^and thereby to enable parties to such lease to secure its exemp- 
tion from the operation of S. 26.” 

But it is submitted Avith respect that the “ average annual rent ” payable under a 
lease may be as much a matter of which the A'alue cannot be ascertained before- 
hand as the rent of the first year. Hence, it does not seem to be correct to say 
categorically that this section does not apply to leases for a period of three or more 
years.4 The actual decision in the case, however, is capable of being sustained 
on the ground that in the circumstances of the case, the average value of the annual 
rent Avas ascertainable as the instrument itself stated such value which Avas held 
to be a fair value. See also Note 4. 


In the case of mining leases under which royalty or a share of the produce is 
fixed as the rent, the proviso to the section enacts that a duty paid on the valuation 
as therein specified will be sufficient in all cases. 

This section does not apply to a lease by a cultivator for purposes of cultiva- 
tion as such a lease is exempted from stamp duty and this section only applies to 
instruments which are chargeable with an ad valorem duty.^ 

6. Mortgage to secure balance of a running account. — Where a mortgage 
is executed to secure the balance of a running account and expresses the maximum 
amount seemed, the instrument is not one covered by this setion. The reason 
is that in such a case the amount or value of the subject-matter is the maximum 
amoimt secured and therefore one Avhich can be ascertained at the date of the execu- 
tion.^ 


Where, however, no maximum is fixed, it is conceived that the instrument 
Avill fall under this section as the amount or value of the subject-matter cannot be 
ascertained at the date of execution. 

7. Stipulation for penalty. — In computing the amount or value of the sub- 
ject-matter of an instrument for purposes of stamp-duty the amount stipulated 


3. (’78) 3 Mad 342. 

4. See (’97) 7 Mad L Jour 467 (Journal). 

5. (’18) 5 AIR 1918 Mad 1U06 (1067, 1068) : 
39 Ind Cas 448 (DB), Seshayija v. Venkata 
Subbaytja. 


S. 26 Note 6 

1. (’19) 0 AIR 1919 Low Bur 37 (37) : 9 

Low Bur Rul 217 : 50 Ind Cas 303 (DB), 
Chatty Firm v. Mauny Auny Ba. 

[See however (’04) 31 Cal 807 (809) : 8 Cal 
W N 067 (DB), Harentlralal Hoy v. 1 anni 
Chandra. (In this case it was assumed 


that this section would apply to a mort- 
gage to secure future advances, where a 

maximum was fixed.)] 

S. 26 Note 7 

1. (’87) 9 All 585 (588, 589) : 1887 All W N 

190 (FB), In re Qajraj Situjh. (Oidliold, J., 


contra,) 

[But see (’80) 2 All 054 (003) : e Ind Jur 
264 (FB), Reference under Stamp Act, 1879. 
(^Stuart, C. J., contra— The correct of 
this decision was doubted in 9 All 585 (FB).] 
dso 800 S. 2 (5) Note 18, S. 3 Note 12 uud 
S. 27 Note 6. 
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to be paid by way of penalty in case of breach of covenant is not to be taken into 
account.^ Hence, the mere inclusion of a penalty clause will not make this section 
applicable to an instrument not otherwise within its purview. 

8. Assignment of debt. — C executes a bond for Rs. 800 in favour of A. A 
assigns the debt to B by way of gift and in the assignment deed the estimated value 
is stated as Rs. 400. Can C in a suit by B on the bond contend that B cannot re- 
cover anything in excess of Rs. 400 by reason of S. 26 ? It has been held that 
C cannot contend so and thatS. 26 does not apply to such a case as the v&ahie of the 
subject-matter of the instrument cannot be said to be incapable of ascertainment 
in such a case.^ The true reason, it is submitted why S. 26 will not apply to such 
a case, seems to be that in such a case B sues not on the assignment deed but on 
the bond itself and as the bond is properly stamped B is entitled to recover the whole 
amount of the debt due under it. 

9. Instrumontfi corrying interest. — See Notes on Section 23. 

10. Deed not specifying value of property. — See Notes on Section 27. 

11. Document insufficiently stamped under mistake. — Where at the time 
of stamping an instrument the parties are under a mistake that it is chargeable 
with a fixed duty and stamp it accordingly and on the document being tendered 
in evidence the Court holds that the instrument is chargeable with ad valorem duty 
And therefore insufficiently stamped, this section does not apply to such a case.^ 
The reason is that such a case is not the same as one of unascertainahilitff of the 
value of the subject-matter of an instrument. But the document can be received 
in evidence on payment of the deficit duty and penalty under S. 35. 

12. Amount or value of the subject-matter capable of ascertainment — Effect. — 
Where the amount or value of the subject-matter can be ascertained at the date 
of the execution and the instrument is insufficiently stamped, it is not open to the 
Court to admit the instrument and limit the extent of its operation in proportion 
to the stamp used. In such a case the proper course for the Court is either to refuse 
to admit the instrument in evidence or to receive it on payment of penalty and de- 
ficit duty under S. 35.^ 

13. “Nothing shall be claimable.** — Under this section nothing in excess of 
the amount or value covered by the stamp can be recovered under the instrument, 
and no decree for the excess can be passed in favour of the plaintiff even though 
the defendant admits the claim laid.^ But, in such a case it would be open to the 
plaintiff to claim the excess amount on payment of the deficit duty and penally 
under S. 35. See Note 16. 

&.‘ction 26 — Note 8 , Rajaratn. 

1. (’39) 26 AlH 1939 Pat 49 (64) : 13 Pat Section 26— Note 12 

141:179 Ind Cas 549 (DB), Mu)iammnd 1. (’72) 14 Moo Iml App 24 (33, 39) : 15 
Ytiiiits V. Champanuini Uibi. (S. 26 dws Suth W R 32 (PC), MatUappa v. Baswan- 
not apply to the ca.so of an assignment by trao. 
way of gift in which an estimated value is ) Also seo S. 35 Note 7. 
given of the interest assigned — The parties i Section 26 — Note 13 

to an assignment of a debt are under no | 1. (’69) 4 Mad HCR 120 (134) (DB), 

compulsion to value it at the entire amount t aamy PiUay v. Munici]^ Commissioners. 
due-Thoro is nothing tn the Act to limit the (Written contract liable to optional stamp 

right of the parties to valuo a chose in action was stamped to cov*'r amoimt of Rs. 5000 — ■ 

at any amount they may think fit or to PlaintitT claiming in excess of Rs. 5000 — 

])enaliso them for doing so — ^Tho fact that Defendant admitting that the amoimt was 

a certain valuo is given in the assignment due under the contract but claiming a sot 

dood does not preclude the assignee from oft' imdor the terms of the contract — Plaintiff 

recovering or claiming more than that amount cannot get a decree for excess on ground of 

from the debtor.) admission bv defendant.) 
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1 . (’97) 1897 Bom PJ 882 (FB), Adatji v. Cas 109, Mauruj HUU v. Jdauny San Dun. 
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14. “Claimable,” meaning of. — “Claimable” means claimable in a Court of 
Justice. Thus, where the claim in the 5 yii does not exceed the amount covered 
by the stamp duty paid, the mere fact that sucli claim together with the amount 
recovered by the plaintiff privately exceeds the amount covered by the stamp will 
not bar the claim in the suit.^ 

14a. Certificate of Collector — Second Proviso.— — In the undermentioned case^ 
a mortgage deed executed for Rs. 10000 provided for further advances on the same 
security but the limit of further advances was not specified in the mortgage. The 
mortgagee apphed to Collector under S. 31 for adjudication as to proper stamp 
duty payable on the instrument as a wdiole when he had made further advances 
to the extent of Rs. 7000 from time to time. The Collector adjudged the duty 
after following the procedure under Ss. 33 and 40 and ultimately a certificate that 
the proper duty and penalty has been paid was endorsed on the mortgage under 
S. 42 of the Act. It was held that the certificate of the collector that the instru- 
ment was duly stamped had the effect of excluding the operation of S. 26 and 
therefore the mortgagee was entitled to enforce the payment ot the entire amount 
due and not merely the sum originally advanced. 

15. Admissibility of document not affected. — This section does not refer to 
the admissibility of a document. It only deals with the quantum of interest al- 
lowable in a suit where the document is sued on and accepted as evidence. It is, 
therefore, not permissible for a Court to refuse to admit a document in evidence 
under this section.^ 


16. This section and S. 35. — This section is subject to the provisions of S. 35. 
The effect of the section is to make the instrument “duly stamped” to the extent 
of the amount coverexi by the stamp duty paid and not “duly stamped” in respect 
of any amount that may be claimed in excess. Thus, in Brij Mohan Singh v. iMchmi 
l^arain Agarwala^ a mining lease was granted for 999 years in consideration of Rs. 
1920 salami subject to certain conditions as to payment of royalty and commission. 
The document was stamped with a stamp of Rs. 40 ; Rs. 20 for salami and Rs. 20 
for the estimated amount of the average yearly commission, which on a stamp of 
Rs.20 would be Rs. 2,000 (See Art. 35). The plaintiff claimed Rs. 39,000 as royalty 
and commission on the coal raised by the defendants during a period of six years. 
In other words, the plaintiff claimed an average annual rent of more than Rs. 6,000 
whereas the duty actually paid by him was only sufficient to cover an annual average 
of Ks. 2,000. The question was whether this section precluded the plaintiff from 
claiming anything in excess of Rs. 2,000 per annum. The plaintiff contended tJiat 
he was entitled to recover the excess on payment of the deficit duty and penalty 
under S.35. The defendant on the other hand contended that this was not a case 
of an instrument “not duly stamped,” that the instrument was perfectly valid for all 
purposes subject to the limitation contained in S. 26, and that S. 35 applied only 
to those instruments which are either unstamped or not duly stamped and has no 
application to cases where the stamp was an optional stamp. Repelling the conten- 
tion that S. 35 was inapplicable to instruments covered by S. 26, Dawson-Miller 
C. J. observed as follows : 

“The object of the Stamp Act is not to alter the terms of tlic bargain bet- 


Section 26- -Note 14 
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ween the parties but to protect the revenue by excluding proof of the bargain 
by an instrument unduly stamped. By denying the benefit of S. 35 in the 
case of mining leases requiring an ad valorem stamp when the value can only 
be estimated the revenue would gain nothing. In fact it would suffer loss. 
The only person benefited w ould be the lessee w'ho would escape a part of the 
obligation which by his contract he undertook to bear. Section 35 provides 
the means by which in the case of the estimate proving deficient, the revenue 
can be amply protected and the terms of the bargain can be proved and given 
effect to. I can find nothing in the words of S. 35 which necessarily excludes 
its operation from cases governed by S. 26. It would be a strange result, which 
the Legislature could hardly have intended, if an instrument bearing no sUmp 
and therefore not admissible in evidence under S. 35, could be vaUdated by 
payment of a penalty under the proviso of that section whereas a similar in^ 
trument bearing a stamp and therefore admissible and enforceable to a limit^ 
extent could in no case* be fully enforced even by paying the penalty, or ad- 
mitted in evidence for the purpose of proving the full extent of the contract 

entered into between the parties.’* 


Mullick, J., gave his reasons as follows : 

“Unlike the Evidence Act, the Stamp Act does not base its rules on theo- 
ries of relevancy or of public policy. It is purely fiscal and insists that certain 
documents shall pay a contribution to the State according to the purpose tor 
which they w^ere executed. In regard to certain documents which create a 
right to money it prescribes that unless the stamp is proportionate to the valua- 
tion of the claim, the document shall be inadmissible in evidence, and where 
the intention of the parties is that the valuation shall be unlimited, it enacts 
by S. 26 that the claimant wUl be entitled to realise a sum proportionate to the 
stamp fee paid, subject to certain exceptions Jn the case of royalties on coal. 
It follows that, wherever the claim exceeds the amount proportionate to the 
stamp, the document is not duly stamped for the purpose for which it was 

executed.” 

The defendant appealed to the Privy Council from this decision and dismissing 
the appeal their Lordships of the Privy Council observed thus : 

“It is clear to their Lordships that the proviso (a) of S. 3 > of the Indian 
Stamp Act 1899, is of equal ambit with the body of the section, and that ju^ 
as an instriiment cannot be acted upon, that is to say, nothing can be recovered, 
under it, unless it has a proper stamp, so the proviso provides that if there is 
not a proper stamp, it may be put on afterwards on payment of a penalty and 
the instrument then becomes effective.”^ 

In respect of instruments coming under this section, therefore, as long as the 
estimate, on which the stamp duty is paid does not prove incorrect, the instrument 
is one duly stamped. But once the estimate is exceeded the i^^strument become 
one not duly stamped to the extent to which the estimate is exceeded and theretor 
one to which S. 35 applies. In such a case it isopen to the party to ^ 

amount due on payment of penalty and deficit stamp duty under b. 3o. me c ^ 


2. (^24) U AtR'lU24 PC 221 (221) :5l Iiid 
App 332 : 4 Pat 34 : 82 Ind Cfts 789 (PC), 
Lachmi Surayan. v. lianieshwar Prasad. 

3. (*20) 7 AIR 1920 Pat 50 (55, 56) : 5 Pat 
L Jour 660 : 58 Ind Cas 99 (DB), Braj Mchan 
Singh V. Lachmi Sarain. 

(’30) 17 AIR 1930 Cal 526 (530) : 126 Ind Cas 
712 (DB). Barboni Coal Concern Lki. v. 
Parichark. 


’18) 5 air’ 1918 Mad 1066 (1067, 1068):^ 
Ind Cas 448 (DB), Seshayya v. V 9nKiu» 
Subbayya. (Unstamped instrument.) 

24) 11 AIR 1924 Nag 408 (409) : 78 Ind Cas 
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’97) 1897 Bom P J 382 (FB), Ailnry^ y-- 
ram. (1882 Bom PJ 189 ^ v 

’86) 10 Bom 239 (240) (FB), 

Jetha Jeshanker. (Held that tho documen 
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trary view held in the undermentioned cases^ is no longer good law. 

17. Objection on appeal. — An objection that the plaintiff is not entitled to 
recover more than the amount covered by the stamp under this section cannot be 
taken for the first time in appeal.^ (See S. 36). 

*27 The consideration (if any) and all other facts and circumstances affecting 

the chargeability of any instrument with duty, or the amount 
Facts affecting duty to ^ chargeable, shall be fully and truly 

D6 set tortn in xiistru- 

nient. set forth therein. 

Provincial Amendment. 

UNITED PROVINCES ^ 

Section 27 of the main Act shall be made sub-s. (1) of the same section and 

the following shall be added as sub-s. (2), namely — 

“(2) In the case of instruments relating to immovable property chargeable with 

an ad valorem duty on the value of the property, and not on the value set forth, 

the instrument shall fuUy and truly set forth the annual land revenue in the case 

of revenue paying land, the annual rental or gross assets, if any , in the case o ^ 

immovable property, the local rates, Municipal or other taxes, if any, to w uc sue \ 

property may be subject, and any other particulars which may be ® ^ 

rules made under this Act.” — U. P. Act XVIII of 1938, S. 3. [13--- . • J 

Note. — F or rules, see Appendix F. 

Relevant references to other Acts. 

^'^'^^Atention is invited to sub-s. (2) of S. 82 of the Calcutta Improvement Act, 1911, 
(Bengal Act V of 1911). The text of S. 82 of the said Act is given in Appendix J . 

Attention is invited to sub-s. (2) of S. 77 of the Nagpur Improvement trust Act, 
1936 (C. P. Act XXXVI of 1936) and to sub-s. (2) of H. 2 of the City of Jubbulpore 
(Improvement Duty) Act, 1948 (C.P. & Berar Act LVIII of 1948). Ihe text of 
the sectio.is of the said Acts is given in Appendix J. 

Attention is invited to S. 136 of the Madras City Municipal Act, 

IV of 1919), to Ss. 116A to 116C of the Madras District Municipalities Act 1J2U 
(Mad. Act. V of 1920) and to Ss. IlOA to HOC of the Madras Local Act, 

1920 (Mad. Act XIV of 1920). The text of these sections is given in Appendix j. 

Attention is invited to sub-s. (3) of S. 67-H of the Unit^ ■ i \ot 

provement Act, 1919 (U. P. Act VIII of 1919). The text of S. 67-H of the said Act 

is given in Appendix J. 

Sytiopsis 

Facts allecting duty. 4. Omission to state or mis-statement ol eon- 

Mode of determining facts afTecting stamp slderatlon. 


1 . 

2 . 
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Admission of collateral evidence. Heo 
Note 2. 


5. Consideration in kind. 

6. Stipulation for penalty. 
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1. Facts affecting duty. — The section requires that the consideration and all 
other facts and circumstances which affect the stamp duty payable must be stated 
in the instrument. Thus, in the case of a sale of property subject to a mortgage or 
charge, the amount of the unpaid mortgage-money or money due under the charge 
is deemed to he part of the consideration for the sale under S. 24 and hence, in such 
a case the fact of the mortgage or cliarge is a fact affecting the duty and must be 
stated in the instrument.^ Similarly, where property is transferred in consideration, 
wholly or in part of any debt due to the transferor from the transferee, the instni* 
raent must state the fact, as under S. 24 the amount on which the duty has to be 
calculated in such a case must include the debt, the extinction of which forms the 
cosideration or part thereof ^ ‘ 


Where the duty payable is on the value of the property as set forth in the instru- 
ment, the value of the property is a fact affecting the duty and must be stated in the 
instrument.- I’nless other\\'ise provided for, the value of the property to be set 
forth must be the market-value of the property. The rules contained in the Court- 
fees Act relating to the valuation of property for purposes of court-fe* cannot be 
resorted to, to ascertain the value of property for purposes of stamp duty.^ 


Where, however, the duty is not payable on the value of the property, but on 
the amount of consideration only and such consideration is truly set forth in the 
instrument, there is no contravention of the provisions of this section merely be- 
cause the property is undervalued.^ 

2. Mode of determining facts affecting stamp duty. — It is well settled that 
the stamp duty payable on an instrument must be determined by referring to the 
terms of the document and that the Court is not entitled to take into consideration 
evidence de. hors the instrument itself.^ Thus, in determining the question whether 
a cheque, hundi payable on demand or pronote is duly stamped or not, the Court 
is not entitled to take into account the collateral circumstances disclosed in evidence 
such as that the cheque or hundi was post-dated,^ or that there was a collateral 
agreement not to present the pronote for payment for some timo^ or that the hundi 
was given merely as a substitute for a bond to escape higher stamp duty."* 

W^here, however, the duty payable is on the amount of consideration, the Court 
is entitled to find out the true consideration from the examination of the terms of the 
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instrument as a whole and is not bound to restrict itself to the consideration which 
the parties have elected to state in the instrument.® Thus, where a deed of con- 
veyance was executed for a consideration of Rs. 300 made up lor Rs. 250 principal 
of two loans advanced to the transferor and Rs. 50 interest on these loans after 
waiving Rs. 145 out of interest due, it was held that the consideration for the conve- 
yance was the cancellation of the entire debt of Rs. 445, that is, Rs. 250 principal 
plus Rs. 195 interest, and duty must be paid on that amount.'^ 

In the case of an instrument of gift (Art. 33) or an instrument of settlement 
(Art. 58) the duty payable is on value of property as set forth in the instrument. 
For other cases of a similar nature, see Articles 12, 23, 31, o4, 55 and 04. In 
such cases the failure to state the value at all or an undervaluation of the value of 
the property which is the subject-matter of the instrument would be a contraven- 
tion of this section.®*' If the value is stated in the instrument and duty paid there- 
on, the instrument must be regarded as duly stamped and cannot be impounded 
on’ the ground that the market-value of the property is higher than that stated in 

the deed." 

Where an instrument of gift does not state the value of the property gifted, 
the Allahabad High Court® and the Nagpur Judicial Commissioner's Court'-* have 
held that the instrument is not chargeable to any duty at all. The Allahabad High 
Court has further held that in such a case the Collector has no power to ascertain 
the value of the property with a view to causing the instrument to be stamped with 
reference to the value thus ascertained and that if the failure to state the value was 
intentional, the remedy is a prosecution under S. 64.^® The Lahore High Court 
has expressed a similar view with reference to a mortgage-deed which does not 
mention the sum secured by the mortgage.^^ 

The Board of Revenue, Madi’as, has, however, held that where a deed of gift 
does not set forth the value of the property, the attention of the executant, if alive, 
should be drawn to Ss. 27, 52 and 64 of the Stamp Act and he should be required 
to set forth the value of the property gifted and if he fails to do so should be proceeded 
against under S. 64. If the executant is not alive, the value shoidd be ascertained 
from the grantee and the deed stamped accordingly. If the grantee refuses to 
stamp the deed, he cannot be compelled to do so, but the document should be im- 
pounded and the grantee warned that th^ deed may be held of no avail if not pro- 
perly stamped. It is submitted that this decision so far as it relates to the im- 
pounding of the document is not correct. 


3. Admission of collateral evidence. — See Note 2. 

4, Omission to state or mis-statement of consideration.- — A contravention 
of this section with intent to defraud the Government is punishable under &». 64. 
But apart from the punishment prescribed, a failure to state the consideration truly 
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M.L.A. Chettyar Firm. 

6a. (’22) 9 AIR 1922 All 82 (83) : 44 All 339 : 

65 I.G. 811 (FB), In the matter of Muhammad 
Muzajfar. 

7. (’86) 8 Mad 453 (455) (FB), Reference 
under Stamp Act, S. 46. 

8. (’22) 9 AIR 1922 All 82 (83) : 44 All 339 : 

66 I.G. 811 (FB), In the matter of Muhammad 


M uzaffar. 

9. (’29) 16 AIR 1929 Nag 272 (272): 119 
Ind Gas 680, Ajodhya Prasad v. Paraahram. 

10. (’22) 9 AIR 1922 All 82 (83) : 44 All 

339 ; 66 I.G. 811 (FB), In Ute matter of Muham- 
mad Muzaffar. .. a .. nn 

Also see S. 40 Note 2 ; S. 64 Note 6 : Art. 23 

Note 6 and Art. 33 Note 6. 

11. (’46) 32 AIR 1946 Lah 69 (75) ILR (1946) 
Lah 185 (SB), Miran Bakhsh v. Emperor. 

(Gaso of mortgago-deod.) 

12. (’33) Mad S M p. 33. (Citing, B P 600, 
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and fully does not render the instrument invalid.' If the consideration stated in 
the deed is one which had actually passed and which represents the final bargain 
between the parties, the fact that originally the parties had agreed on a higher con- 
sideration and had subsequently reduced it to the amount stated in the deed with a 
view to lessen the stamp duty, is of no consequence. ^ 


5. Consideration in kind. — Where a bond stipulates for delivery of a certain 
quantity of grain at a future date at a jjrice fixed by the parties, and stamp duty 
is paid on the value so fixed, the bond cannot be considered to be not duly stamped, 
although subsequently, there may be a rise in the market-value of the grain.' See 
also Notes on S. 26. 


6. Stipulation for penalty. — In estimating the stamp duty payable on an 
instrument provisions in the instrument which are essentially of a penal character 
are not to be taken into account.' 


*28. (1) Where any property has been contracted to be sold for one considera- 

tion for the whole, and is conveyed to the purchaser in separate 
Direction as to parts by different instruments, the consideration shall be appor- 
duty m case of oer- tioned in such manner as the parties think fit, provided that a 
am comejauceb. distinct consideration for each separate part is set forth in the 

conveyance relating thereto, and such conveyance shall be chargeable with ad valorafn 
duty in respect of such distinct consideration. 


(2) Where property contracted to be purchased for one consideration for the 
whole, by two or more persons jointly, or by any person for himself and othere, or 
wholly for others, is conveyed in parts by separate instruments to the persons by or 
for whom the same was purchased, for distinct parts of the consideration, the convey- 
ance of each separate part shall be chargeable with ad valorem duty in respect of the 
distinct part of the consideration therein specified. 


(3) Where a person, having contracted for the purchase of any property but 
not having obtained a conveyance thereof, contracts to sell the same to any other person 
and the property is in consequence conveyed immediately to the sub-purch^er, the 
conveyance shall be chargeable with ad valorem duty in respect of the consideration 
for the sale by the original purchaser to the sub-purchaser. 


(4) Where a person, having contracted for the purchase of any property but not 
having obtained a conveyance thereof, contracts to sell the whole, or any part 
to any other person or persons, and the property is in consequence conveyed by t e 
original seller to different persons in parts, the conveyance of each part sold to a suo- 
purchaser shall be chargeable with ad valorem duty in respect only of the consideration 
paid by such sub-purchaser, without regard to the amount or value of the original con- 
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sw„a.,» ; .ad du"?] ;Lp“^r.TriSS 

«1 .«.»d.ra...» paid P, .b. >ub-p.r- 

chasers ; 

Provided that the duty on such last-mentioned conveyance shall in no case be less 
than one rupee. 

Whoro a sub-nurchaser takes an actual conveyance of the interest of the 
(5) Where a which is chargeable with ad valorem duty m respect 

person immediately selling to hi , ^ 1 stamped accordingly, any conveyance 

of the consideration paid by him an^is auiy SI P 

‘"r?® ItTr dutv“auL ?o hat wh ch"rouU a conveyance for the 

lSt?» Mn“d £ lucb Clgtol s.U.r, or, .b.r. au.b d.., would .«.»d 0.. 
rupees, with a duty of five rupees. 

Provincial Amendments. 

BENGAL 

In the proviso to sub-section (4) of S. 28 for 1 1 subsHUie 

the words “two rupees .”— Act XII of 1935, S. 6. [l-G-1935.] 

BOMBAY 

For the proviso to sub-section (4) of S. 28 the following shall be substituted, 
■namely — 

“Provided that notwithstanding anything contained m Art 23 of Sch I ^ 

duty on such last mentioned conveyance shall m no case be less than two rupees. 

—Bmn. Act 11 of 1932, Pt. IV, S. 15 (4). [1-4-1932.] 


SIND 

Same as that of Bombay.— Sinti Act I of 1938, S. 2. [31-3-1938.] 

1 Annortionment of consideration — Sub-section (1). Whe^ property 
tracted to‘ be sold for one consideration is conveyed to .^y^manner 

parcels by different instruments, the consideration is app nortion must 

L the parties thinlc fit ; but a distinct consideration P^f^^co 

be mentioned in each instrument and duty must be paid p 

yance accordingly. 

2. Sub-section (3).-B contracts to purchase 

iihen contracts to sell the same property o . . . X* fiirpct A to execute a con- 

veyance from A and then favour 

rtS^o^^et^ ¥hrjl7void of double 

(3) provides that stamp-duty payable on such conveyance is ad mlorem on 
ooneideration moving from the sub-purc haser. 

•flg79_S. 28. Cf, (1870) 83 & 34 Viet, C. 97— S. 74; (1891) 64 & 55 
Vlct., C. 39— S. 58.1 


Section 28 — Note 2 1 

II. (’36) 22 AIR 1935 Bom 340 (342) : 59 I 


Bom 582:167 Ind Cas 1062 {VB), JtMrn- 

V. Official Aasianee, Bonway, 
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3. Sub-section (4). — A contracts to purchase from B certain property for 
Rs. 1,000. A not having obtained a conveyance contracts to sell one half of the 
same property to C for Rs. 950 and keeps the remaining half with him. B, in 
consequence, executes a conveyance in favour of the sub-purchaser C. The con- 
veyance in favour of C must be stamped with ad valorem duty on Rs. 950. If A 
takes a conveyance in respect of the other half of the property, the stamp duty 
paya.ble on this conveyance will be ad valorem on the difference between the two 
considerations, i.e., Rs. 50, subject to a minimum duty of one rupee. Under the 
Rnglish Stamp Act ofl891, it has been held in Maples v. Inland Revenue Commis- 
Stoners^ that the stamp duty payable on the conveyance to A will be ad t'otorem on 
the proportionate amount of the original consideration, i.e., Rs. 500, It may be 
noted here that S. 68 (6) of the English Stamp Act of 1891 which corresponds to 
this sub-section does not provide for the case where a part of the property is con- 
veyed to the original purchaser. 


Dutiee by whom 
payable. 


E. — Duty by whom payable. 

*29. In the absence of an agreement to the contrary, the 
expense of providing the proper stamp shall be borne, — 


(a) in the case of any instrument described in any of the following articles of 
Schedule'I, namely : — 

No. 2 (Administration Bond), 

a[No, 6 (Agreement relating to Deposit of Title-deeds, Pawn or 
Pledge),] 

No. 13 (Bill of exchange). 

No. 15 (Bond), 

No. 16 (Bottomry Bond), 

No. 26 (Customs Bond), 

No. 27 (Debenture), 

No. 32 (Further charge). 

No. 34 (Indemnity-bond), 

No. 40 (Mortgage-deed), 

No. 49 (Promissory-note), 

No. 55 (Release), 

No. 56 (Respondentia Bond), 

No. 57 (Security-bond or Mortgage-deed), 

No. 58 (Settlement), 

No. 62 (a) (Transfer of shares- in an incorporated company or other 
body corporate). 

No, 62 (b) (Transfer of debentures, being marketable securities, 
whether the debenture is liable to duty or not, except deben- 
tures provided for by section 8), 

No. 62 (c) (Transfer of any interest secured by a bond, mortage- 
deed or policy of insurance), — 


•ri870— S. 29 ; 1869— S. 6.1 
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a. 


b. 


by the person drawing, making or executing such instrument : 

br(b) in the case of a policy of insurance other than fire-insurance by 

the person effecting the insurance : 

(bb) in the case of a policy of fire-insurance— by the person issuing the 
policy :] 

(c) in the case of a conveyance (including a re-conveyance of mortgaged 

property) — by the grantee : in the case of a lease or agreement 

to lease— by the lessee or intended lessee : 

(d) in the case of a counterpart of a lease — by the lessor : 

(e) in the case of an instrument of exchange— by the parties in equal 

shares : 

(f) in the case of a certificate of sale-by the purchaser of the pro- 

perty to which such certificate relates : and 

(g) in the case of an instrument of partition-by the parties thereto in 

proportion to their respective shares in the whole property parti 
tioned, or, when the partition is made in execution et ^ 
passed by a Revenue-authority or Civil Court or arbitrator, in 
such proportion as such authority, Court or arbitrator directs. 

Those words and figure were subatituted for the words and ^ Vw^of 

raent to mortgage)” by S. 6 of the Indian Stamp (Amendment) Act. 1904 (XV ot 

Clauses (b) and (bb) were aubatitulcd for the original clause (b) by fa. 4 of 

“p (Amendment) Act. 1906 (V of 1906) The original / nUheln^ 

“(b) m the case of a policy of insurance— by the person effecting the msuranc . 

Provincial Amendments. 


BIHAR 


Section 9 of the Bihar Stamp (Amendment) Act, VI of 1937, [1-1-1938] is as 

follows : . . , „ 

“9. In applying section 23A. 24 or 29 to any instrument Act 

Ar,rlicaHon 0 / 1. higher rate of duty under *>^0 Bihar Stanep (A^ 

23A,Land29 to in,. 1937, the references m those sections to the -orresoonding 
trumeiit chargeable goh. I shall be deemed to be references to the P 6 

wih <lut,j under articles in Schedule lA.” 

Schedule I A. 

''“rZZ. central Provinces aud 

the words and figures “under this Act, as amended by the Central r 
Berar Indian Stamp (Amendment) Act, 1939. 

In clause (a) of S. 29 after the word and figi^l the^clsTmly he.””"*^^’ 
and letter “or the <=orresponding^i^^^of ^ ^[25-4-1922.] 

Section 9 of the Orissa Stamp (Amemlment) Act ^ tftlfofthr^sLr 


346 [S 29 N 1-2] 


DUTIES BY \VHOM PAYABLE- 


PUNJAB 

In clause (a) of S. 29 for the word and figure “Sch. I” substitute the word, figure 
and letter “Schedule lA .” — Punjab Act VIII of 1922^ S. 13. [15-1-1923.] 

Synopsis 


1. Legislative changes. 

2. Incidence of stamp duty. 

3. “In the absence of an agreement to the 
contrary.” 

4. Agreement not to stamp. 

5. Agreements chargeable under Art. 5. 
See Note ' 2 . 

6. Bond. 

7. Mortgage-deed. 

1. Legislative changes. 


8. Promissory note. 

3a. Transfer of shares, 

9. Clause (c). 

10. Exchange- -Clause (e). . 

11. Certificate of sale —Clause (f). 

12. Instrument of partition - Clause (g). 

13. Award. See Nott* 12. 

14. Agreement to pay penalty, Note \. 

15. Recovery of expenses as to stamp. 

The corresponditig provisions of the previous Acts 


are S. 6 of Act XVIII of 1869 and S. 29 of Act I of 1879. 

The words and figure “No. 6 (Agreement relating to Deposit of 
Pawn or Pledge)” in cl. (a) have been substituted for the words and figure 
(agreement to mortgage)” by S, 5 of the Indian Stamp (Amendment) Act, J 
(XV of 1904). 

Clauses (b) and (bb) were substituted by Section 4 of the Indian .-tamp 
(Amendment) Act, 1906 (V of 1906) for the original clause (b). 

2. Incidence of stamp duty. — This section provides for the incidence of .stamp 
duty in respect of certain kinds of instruments. But the section is expressly ma e 
subject to an agreement to the contrary and thus leaves it open to the parties o an 
instrument to agree between themselves as to who shall bear the expense ot provi 
ing the proper stamp. 

In the case of rereij/U S. 30 expressly imposes an obligation on the person re- 
oeiving any money, bill of exchange etc., to give a duly stamped receip . 

The section is not exhaustive and does not include all the instruments mention^ 
in the schedule. For example, the section does not provide as to vhich par } ^ 
pay the stamp duty in the case of an agreement chargeable under Art. o. ^ 

been observed in the undermentioned case,^ that incases of documents not piovi 
for in this section the duty will have to be borne by the person who desires to get tne 

instrument stamped. 

It has been ruled by the Madras Board of Revenue that the duty on the dupli- 
cate or counterpart of a deed of conveyance or mortgage should be borne by the 
grantor and the mortgagee respectively.^ It has similarly been ruled that in o 
case of a surrender of a lease the lessor ought to pay the duty.® 

It may be noted that the provisions of S. 62 (b) which make the executant of 
a document liable to punishment if the instrument is not duly stamped imply that 
ordinarily the expense of the stamp duty on a document is to be borne 
tant. But it is conceived that if in respect of a particular document the habiii^ 
(as to stamp) as between the parties is not provided for under this section or b. » > 
the person who has paid for the stamp will have no right of recovery as agains 

other party. ^ ^ 

This section needs special notice in connection with the first of* 

which exempts from stamp-duty “any instrument executed by, or on ’ 

_... o p ■>472. lOtN 
. 35. (Citing. B B 
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(*33) Mad S M p 


1. (’36) 1935 Bom 256 (257) ; 69 Bom 469: j October 1882.) B P 15. 

2. (’33) Mad S M p. 35. (Citing, B P 716' ; (’*3) Mad S M p. 3o. » 


26th May 1880.) 


6th January 1880.) 
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determining whether an ^ 'Ihis-.^tion '■ in the cai of a sale or lease 

that exemption, regard must be had be payable by the yrantee 

of waste land by the Government, ."X, would it ,n t he ease of a 

or lessee, and the exemption tlie stamp duty being payable 

mortgage-deed executed rn favoiii ’ , [jbe, it is usual tor the Deputy 

by the mortgagor. In the ‘"^e "Heuy t^U^ ^ counterpart or kabuliat from 

Commissioner to grant a lease or ’ . j a'^reeine to pay certain sums 

the lessee specifying the conditions of th stamp duty on a lease is payable 

into the Government treasury P«‘°dically. As the stan^ ^ .,9 

by the lessee under S. 29 (c). and that on /to the patta, the duty 

(d). the general exemption applies to the kabidiat. hut not P 

on which would have to be paid by the lessee. 

3. “In the absence of an aSf««®®“‘/°b6^®oritrar7‘”wi^^^^^^^ tlm ‘pities 7o '“a 
able only when there is no ^g-^eement to the "o^^r be boine by 

document agree that the expense of p o tion the agreement will lire vail 

a certain party contrary to the provisions of \ company, entered into 

and that party will he bound to pay for trust-deed to be prepared by 

an agreement with B whereby A a^eed recover the cost of preparation 

B’s solicitors at the expense of A In a by B to rccovei t 

of the trust-deed it was held that he have been intended to 

duty paid on the trust-deed as the word preparea musi, u 

include the stamping of the document.^ 

4 . Agreement not to stamp.— An 2-^01 the T'oT^^^ let'" Thus, an 

provisions of the stamp laws is void ®®.®/Xtreeable with duty and that if it 

agreement not to stamp a document which is ch g , / ^be parties to 

should become necessary to stamp it by P ^ the ^nalty 
it wiU recover from the other the expense of stampmg it, is noi eni 

5. Agreement 5 chargeable under Art. 5.— See note 2, 

6. Bond.— A person who draws, mak^ or execute a^bonddi^ contaiu- 

stamp required for the document. A, a ®. ,’ herein it was recited that .A had 

ing distinct matters, * e.. a conveyance and a, bond wh that 

soki certain property to his creditor, B m^^ -pbe docii- 

he promised to pay the balance of his d executant 

ment was also signed by B as ^andee It ^ „„ .,ir as 

of the bond so as to make him liable ^ vendee, was the person who 

the conveyance was concerned, B, who hau s g 

was liable to pay the duty on it.‘ 

Tt SSS : 15 VV R (Eng) SUb Alixnn v. Albi<m 

Marinj yy R 8S (SO) (DB), 

THpoora Saoraiuree. 

(•69) 11 Suth WR 553 (554) (DB), .s7,o./.ee 

Bhutan v. Tarachand.] 


4. Soo Punjab Stamp Manual, 1934, Part 
1-B pp. 7-8. 
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low Ltd. V. Berujal Sjnrming and Weavtno Lo. 
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/. Mortgage-deed. In the case of a mortgage-deed it is the mortgagor (who 
IS the executant of the deed) who has to pay for the stamp required on the instru- 
ment. This shows that a consent decree creating a charge on immovable pro- 
pertv is not included in the definition of a mortgage-deed as the person consenting 
to tlie decree cannot be said to have executed it. Such a decree is not, therefore, 

hable for any stamp duty,^ as there is no specific provision in the Act making it 
chargeable. 

8. Promissory note. Under this section it is the duty of the debtor who has 
executed a promissory note to pay for the necessary stamp.* 

8a, Transfer of shares, — Ordinarily vendor has to pay stamp duty.*^ 

9. Clause (c). Conveyance . — Clause (c) of the section provides that in the 
case of a conveyance the stamp duty shall be paid by the grantee i.e., the person 
in whose favour the conveyance is effected. 

Where a landlord to whom certain property in conveyed is authorised by a 
deed of assignment to collect the back rents of the property as the agent of the out- 
going landlord, the person liable to pay the duty is the out-goin" landlord and not 
the new landlord.* ^ ^ ° 

See also Note 6. 


Lease In the case of a lease, the lessee is responsible for providing the ex- 
pense of the proper stamp. ^ 

10. Exchange— Clause (e).— The parties to an instrument of exchange are 
liable to pay the stamp duty in equal shares under cl. (e) of the section. In the 
case of an exchange of land with Government, the exemption in favour of Govern- 
ment under S. 3, Proviso 1 would not in terms apply as the Government is not liable 
to pay the duty chargeable in respect of such instrument, it being only liable to pay 
half the duty. But such exchanges are exempt from duty under Government noti- 
fication issued under S. 9 provided the land is acquired by Government for public 
purposes.* 

11, Certificate of sale — Clause (f). — It is the duty of the purchaser to bear 
the expense of the proper stamp for a certificate of sale which the Court has to issue 
to him in respect of the property purchased.* 


12. Instrument of partition — Clause (g). — Under Art. 45, Sch. 1, an instru- 
ment of partition is chargeable with an ad valorem duty according to the value of the 

— — * 


Section 29 — Note 7 
1. (’35) 1935 Bom 259 (267) : 59Bom 469: 

Also soe S. 2 (17) Note 24 and Art, 40 Noto 2a 

Section 29 — Note 8 

1. (’27) 14 AIR 1927 Nag 241 (242) : 104 | 

Inti Oas 470 (472), Udararn v. Laxuxan. 
(’76) 24 Suth \V R cr 1 (2) (DB), The Queen i 
V. Nadichand Poddar. , 

Section 29— Note 8a i 

1. A.I.R. 1949 F. C. 211. (215) : 1949 F.O.R t 
379. Jainarain V. Svrajmull. 

Section 29 — Note 9 

1. (’29) 16 AIR 1929 Pat 396 (397) : 123 Ind 
Cas 794, iScUya Narain v. Mahadeo Prasad. 

2. (’47) 34 AIR 1947 (Lah) 319 (319), Harji- 
ntai and Sotis v. H. S. Palta dr Sens. 

(*45) 32 AIR 1946 Nag 178 (179) : ILR (1945) 


Nag 928 (182), Lokrnai Motor ServieSf Nagpur 
V. New Lokrnat Lodging. (Suit for rent 
based on unstompod ront-npto executed 
by tenant — Document impoimdcd — Plain- 
tijff paying duty and penalty — Suit decreed 
and amount of duty and penalty saddled 
as costs against defendant who was res- 
ponsible for providing the necessary stamp.) 

Section 29 — Note 10 

1. (’34) 1934 Bom 231 (232, 233) :68 Bom 437: 

Also soe S. 3 Note 26. 

Section 29 — Note 11 

1. (’30) 17 AIR 1930 Bom 392 (393) : 128 

I.C. 31 (FB), ColUctoTt Ahmednagar v. Ram- 
bhau Tukaram Nirhalt. 

(’85) 9 Bom 47 (49) (SB), In re Ramkrishna. 
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sevaroM share or shares. But under cl. (g) of this section, the proportion in which 
the stamp duty is payable by the parties to the intrument is nmegard to their shares 
in the wLh property partitioned and not only in the separated poition o. t. A t- 
icle 45 lays down how the separated portion and the portion from which it is separated 

are to be determined in each case. 

The words * ‘whole property partitioned” have been substituted tor tbe words 
“property comprised therein” occurring in the corresponding provision of the Stamp 
Act of 1879. But even under that Act it w'as held that those woids leteiied to the 

entire property sought to be divided.^ 

Under the Act of 1879 the stamp duty in respect of a partition deed was papble 
on the value of the whole of the property partitioned while under the prese.it Act 
(Sch. I Art. 45) the duty is levied not on the value of the whole of the property, but 
only upon the value of the separated part. But the duty as a whole is a burden 
upon the whole estate, so that the parties who remam undivided have got to beai 
their share. (See Report of the Select Committee.) Where two brothers etiectiiig 
a partition fail to pay the stamp duty on the deed of partition and by proceedingb 
before the CoUector one of them is compelled to pay the who e stamp 
penalty he cannot claim half of the duty and penalty from the other partj b) % iitue 
of S. 29 (g). S. 44 is of no avail in such a case.^'^ (See also fe. 44 Note 8). 

A defendant in a suit for partition can get his share separated without paymg 
any court-fee but he is liable to pay his share of the stamp duty on the tmal decree 
for partition which has to be stamped as an instrument of partition. 

The executant of an award directing a partition being the arbitrator, it U his 
duty under this clause to direct the parties to provide him with the necessary stamp 
and not to deliver or publish his award on a plain paper.* 

See also the undermentioned notes^ given in the Bihar and Bengal Stamp Manuals. 

13. Award. — See Note 12. 

14. Agreement to pay penalty. — See Note 4. 

15. Recovery of expenses as to stamp.— The right to institute a suit tor re- 
covery of the stamp duty from a person who is bound to pay such duty under the 


Section 29 — Note 12 

1. (’92) 15 Mad 164 (166) (FB), Rejerence 

under Stamp Act, S. 46. (Throe out of seven 
brothers, constituting an undivided Hindu 
family, executed documents whereby each 
acknowledged the receipt of certain property 
worth Rs. 200 made over to him on a division 
of the family property and acknowledged 
himself to bo liable for 1 /7th of the family 
debts— HeW that the documents were parti- 
tion deeds and each member was liable to 
pay according to share taken under the parti- 
tion.) , 

2. (’80) 2 All 664 (666) (FB), Rejerence by 

Board of Revenue N.W.l*. under Act, I of 

1879. ^ . ,, 

V46) 33 AIK 1946 Mad 60 (60) : 223 Ind Cas 
178. Sundararami Reddi v, Fattabhirami 
Reddi. 

3. (’32) 19 AIR 1932 Mad 722 (723) : oo 
Mod 976 : 139 l.C. 457 (DB), Venkata^- 
hamma v. Hwnaiuxdhayyit. (Following AIK 
1926 Put 164.) 

4. (’28) 16 AIK 1928 Nag 166 (169) : 107 
Ind Cas 668, Ramkumar v. KushaUhand 


Oanesfuias. 

5. (*31) Bong SM Vol. I p. ^ f ~h 
T his clause gives the Revenue Oflicer lull 
authority in the matter of apportionnumt 
of the stamp iluty ; but the Legal Remom- 
brancor has advised that it would not bo 
legal for the Revenue-authority to declare 
under the clause that the stamp duty in a 
particular cas.i (.4, B and C being the parties) 
whore A was the applicant for partition ami 
B and C wore non-applicants, should bo wholly 
paid by The Legal Reim^inbraucer has 
hold that the Revenue' Ollicer mondy a.ssesses 
the proportion of the stamp duty that, accord- 
ing to the circumstances of the case, it is 
equitabU that each party should pay- -Al- 
Uiough stamp duty on partition doeiLs is 
not levied under the Estates Partition Act 
(Bobg. Act V of 1897) (but under this clause 
of the General Stamp Act,) the principle ot 
apportionment laid <lown in section 38 of 
Bo^. Act V of 1897 is relevant. (Boards 
Circular Order No. 18 of Moy, 1998.) 

(’40) Bihar SM pp. 116-116. (Do.) 
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provisions of this section is available, so long as the instrument is not produced before 
a Court but when once the document is produced before a Court and tendered in 
evidence the right of recovery of the duty or penalty will be regulated by the special 
provisions of S. 44. Under sub-s. (3) of that section the person who has paid the 
duty or penalty will not be entitled to recover the amount unless such amount has 
been included in the order as to costs of the suit or proceedings in which such docu- 
ment is tendered in evidence.^ 

Section 48 of the Act prescribes the mode of recovery by the Government of 
any duty or penalty imposed under Chap. IV. It has been held that the person 
from whom such recovery can be made by the Collector is the person who is bound 
to pay under S. 29 or his legal representative if he is dead. If the person seeking 
to admit an unstamped instrument in evidence is not the person liable under S. 29^ 
he cannot be compelled to pay the duty or penalty under S. 48 ; he can only be 
penalised by not being able to use the document which will remain impounded with 
the Collector. - 

See also Notes on Ss. 44 and 48. 

Provincial Amendment. — 

Section 29A 

BENGAL 

After S. 29 of the main Act the following shall be inserted, namely — 

"29A. In applying Ss. 23A, 24 or 29 to any instrument chargeable with a 
. .... , « higher rate of duty under the Bengal Stamp (Amendment) 

to Act, 1922, or the Indian Stamp (Bengal Amendment) Act, 1935, 
iiMitrumcnt chargeable the references in those sections to the several articles in Sch. I 
with dutu under Sch. shall be deemed to be references to the corresponding articles in 

Sch. lA.” 

-—Bengal Acts III of 1922, S. 9 (1-4-1922) and XII of 1935, 8. 5. (1-6-1935.) 

*30. Any person receiving any money exceeding twenty rupees in amount. 
Obligation to give or any bill of exchange, cheque or promissory note for an amount 
receipt in certain exceeding twenty rupees, or receiving in satisfaction or part 
cases. satisfaction of a debt any moveable property exceeding twenty 

rupees in value, shaU, on demand by the person paying or deUvering such money, biU, 
cheque, note or property, give a duly stamped receipt for the same. 

»[Any person receiving or taking credit for any premium or consideration for 
any renewal of any contract of fire-insurance, shall, within one month after receiving 
or taking credit for such premium or consideration, give a duly stamped-receipt for 

the same.] 

a. This paragraph was added by Section 6 of the Indian Stamp (Amend- 
ment) Act, 1906 (V of 1906) 

~ *[1879^^58 ," 1869— S. 27 (a); 1862— S. 29 ; 1860— S. 15.] 

g^clrion~29---J^TE 15 mont for realisation of stamp duty — 8^ 

1. (’37) 24 AIR 1937 Mad 763 (764) : 174 that more production of tho document by 

Ind Cas 20, Panak<%la Rao v. Kiimaraswami. plaintiff did not amount to tender of that 

Also 800 S. 44 Noto 4. document in evidence and unless and until 

2. (’40) 27 AIR 1940 Lah 315 (318) : ILR tho plaintiff tenders tho document in oviden^ 

(1940) Lah 637 : 189 Ind Cas 709 (SB), and sooks to use it os such ho could not be 

Hakim Mohanm\ad Huasain v. Emperor. called upon to make good the 

(30 All 271 not followed.) '' Tho decision in so for as it implies that il _ 

(Suit forejoctrnent — Along ^vith plaint plaintiff plaintiff who was not primarily 

pro<iueiug unstamped memorandum of the for the payment of duty, had tenderect 
terms of loose — Court suo motu calling upon document in oWdence he could b<* 
parties to a^lmit documents — Defendant to make good the deficiency is_ 

iulmitting document subject to objection as to the decision in AIR IWO I^h 315 ..j 

its admissibility for want of stamp— Trial Lah 637 (SB) on which it „ 

Court calling upon plaintiff to pay duty and AIR 1947 Lah 319 (319), HarjtnuU 

pi'nalty, on his refusal impounding docu- H. S. Palta and Sons. 



OBLIGATION TO GIVE RECEIPT IN CERTAIN CASES 


[S 30 N 1-4] 351 


1. Scope of the section. 

2. Mode of proof of payment. 

3 Pcnftlty* 

4. "On demand by the person 

5. Exemptions. 


paying 


Synopsis 

6 . 

7, 

8 . 


1 9. 


Receipt for movable property. 
Receipt for immovable property 
Money sent by money order. 
Money. 


^ 1. 'scope of the section.— This section makes it obligatory on a person to give 

a duly stamped receipt in certain cases. They are : 

(1) when he receives any money exceeding Rs. 20 ; or 

(2) when he receives any bUl of exchange, cheque or promissory note for an 

amount exceeding Rs. 20 ; or 

(3) when he receives in satisfaction or part satisfaction of a debt any movable 

property exceeding Rs. 20 in value. 

Such a person is required to give a stamped receipt provided there is a demand for 
the same by the person paying or dehvering such money, bill, cheque, no e or proper y. 

The second paragraph of the section requires a fire-insurance company to give 
a duly stamped receipt for the premium received for the renewal of a contract of 
fire-iMurance. The reason why the receipt for the first premium is not requued 
to be stamped is that generally no receipt is given for the first premium, the oiigmal 
policy being simply handed over to the insured m exchange for cash. 

As to the meaning of the word “receipt” see S. 2. (23). 

As to the duty chargeable in respect of a receipt in ordinary cases, see Ait. o3 
and in respect of receipt for payment of a premium on renewal of hre-insurance, 

see Art. 47-B (2). 

2. Mode of proof of payment. — The section only provides that a party making 
a payment may demand a receipt. Consequently, it does not preclude any evidence 
except a receipt bemg adduced to prove payment. Even wdien a receipt give 
and is not produced evidence aliunde is admissible under S. 91 of the Lvidence Ac . 

3. Penalty— A person who gives an unstamped receipt, whether a stamped 

receipt was demanded by the payer or not, commits mand bv the 

and where he refuses or neglects to give a duly stamped f 

payer, he commits an offence under S. 65 (a) of the Act. 1^“* ^ ^ 

offences under the two sections in respect of the same transaction. 
person gives an unstamped receipt and refuses to give a stamped one on the same 
Ling demanded, he commits an offence under S. 62 as well as one under S. 65. 

See also Notes on Ss. 62 and 65, 

4. “On demand by the person paying.”— A person is required ^ monev 

only if there is a demand for the same by the person paymg or 

bill etc. If, however, a person receiving money etc., gives a 3 

demanded , he must stamp it in accordance with law . FaUure to give a duly stampeU 

receipt is an offence under S. 02 (1) (b).^ _ 

(1900) 27 Cal 324 (333) (DB), Queen-Empresa 

V. KhelUr Mohun. , c. n- •> 

Also 800 S. 62 Note 16 and &. 6o Noto 2. 

Section 30 — Note 4 

IMee (’33) Mad S M p. U. (Citing B P 3482, 
15 th Novombor 1883-Whore a person re- 
ceives a cheque, oto., lor more than Rs. 20 
and voluntarily gives a receipt, ho is OouTid, 
under section 30. to stamp it just os much 
as ii it had been demanded ol him.) 


Section 30 — Note 1 

1. See Itoport of Select Committee on tho 
Indian Stamp Act Amendment Bill No. I 
of 1906. 

Section 30— Note 2 

1. (’98) 8 Mod L Jour 269 (271) (DB), SesfM^ 

yy(i V. Hubbafuma. 

Section 30 -Note 3 

1. (’33) 20 AIR 1933 Bom 462 (463) : 14b 

Ind Cas 807 (DB), Oirdhardae v. Emperor. 
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The demanfl contemplated by this section is demand hy the person who pays 
the money, in other words, from whose pocket the money comes and who has a 
right to demand the receipt ; it is not the demand of the intermediary^ who actually 
pays the money. ^ Thus, wliere an unstamped receipt was passed by the acci^ed 
in favour of his own clerk who received the money* from a company and paid it into 
the accused's firm, it Avas held that the company from whose pocket the money 
Avas paid, and not the clerk, Avas entitled to the receipt, and that there being no 
demand from the company, the accused did not commit an oftence under S. 65.® 

5. Exemptions. — The exemptions to Art. 53 Avhich prescribes the duty for a 
receipt mention the kinds of receipts Avhich are exempted from duty. Keceipts 
granted by Presidents of District Boards for amounts traiieferred from ProA'incial to 
JLocal Funds by* adjustments in the Collector’s books of accounts are exempt from 
stamp duty as being receipts for payment of money* Avithout consideration 
within the meaning of Art. 53, Exemption (b).^ 

For further exemptions, see lieductions and Remissions in Appendix I>. 

6. Receipt for movable property. — Under this section a receipt for movable 
property exceeding Rs. 20 in value is required only Avhen that property is received 
in satisfaction of a debt. The receipt of fresh stamps in lieu of spoiled or unused 
stamps can hardly be considered as property received in satisfaction of a debt^or 
demand , and as such no stamp is necessary for a receipt in regard to such stamps. 


7. Receipt for immovable property. — -It is only Avhen a person receive.s any 
money exceeding Rs. 20 in amount or a bill of exchange, cheque or promissory 
note for an amount exceeding Rs. 20 or any* movable property of the like amoun 
in value that this section makes it obUgatory on his part to pass a duly* stampec 
receipt. The section has no application where immovable property exceeding Rs. - 
in value is made over by* a debtor to a creditor in satisfaction of a pre-^istmg la- 
bility. Thus, Avhere the liability under a promissary note is extinguished by the 
execution by the debtor of a registered lease of his immovable property in h'-jour 
of the creditor, the latter is not bound to pass any receipt for the satisfaction ot the 

debt due on the promissory note.^ 

8. Money sent by money order.— A person is etitled to demand and get a 

duly stamped receipt if he makes the payment himself or through his agent. \Miere 
he sends money by money order, the money order receipt Avhich is exempt from 
stamp dutyi is a good and sufficient receipt and it is not incumbent upon the person 
receiving money to giA'e another receipt duly* stamped.® dhe remitter cannot ( e- 
mand such a receipt on the ground that he has several accounts Avith the payee and 
that he is entitled to have the money applied toAvards a particular account and to 
obtain a receipt specifying accordingly*. The reason is that the section does not re- 
quire a person receiA*ing money to specify the particular purpose for Avhich the money 
AA*as paid. He is only* required to giA*e a receipt for the sum paid.® 


2. (’33) 20 AIR 1933 Bom 462 (464) : 146 

Ind Cas 807 (DB), Qirdhardas v. Emperor. 
Z. (’33) 20 AIR 1933 Bom 462 (464) : 146 
Ind Cas 807 (DB), GirdhanUM a*. Emperor. 
Also seo S. 65 Noto 1. 

Section 30 — Note 5 

1. (’ll) 9 Ind Cas 342 (342) (FB) (Mad), 

in re Secretary to the Comyniasioner oj salt. 
Also 800 Art. 53 Noto 4. 

Section 30 — Note 6 

1. (’31) Bong S M Vol 1 p. 32. (Citing, 

Board’s Collection 13, File 88 of 1905.) 

(’40) Bihar S M P. 116. (Do.) 


Section 30 — Note 7 

1. (’32) 19 AIR 1932 Nag 172 (172. 173): 

28 Nag LR 216: 140 Ind Cas 297, Emperor 

V. Sukhfdeo. . 

Also seo S. 2 (23) Noto 16 and S. 65 Note 1. 

Section 80— Note 8 

1. Sot) “Roductions and Remissions relat- 
ing to Receipts in Appendix 

2. (’12) 34 All 192 (196) : 13 Ind Cas 7)8 
(DB). Balmukund a*. Emperor. 

Also s€>o Art. 53 Note 9. --o 

3. (’12) 34 All 192 (196) : 13 Ind Cas 

(DB), Balmukund v. Emperor, 
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9 Money —The word “money” is defined in the undermentioned casei as 
meaning and fncludmg not only coin, but also banli notes, Government promissory 
notes bank deposits, and otherwise and generaUy any paper obligation oi secuiiU 
th!t is immedi^ly and certainly convertible into cash so that nothing can mteifeie 

with or prevent such conversion. 

CHAPTER III. 

ADJUDICATION AS TO STAMPS. 

*31 (1) When any instrument, whether executed or not and whether Previously 

stamped or not, is brought to the Collector, and ° 

Adjudication lis to it applies to have the opinion of that officer as to the 
pvopir stamp. With which it is chargeable, and pays a fee of such amount (not 

exceeding five rupees and not less than eight annas) as the Collector may “V^a^h ^ase 

direct, the Collector shall determine the duty (if any) with which, in his tudom , 

instrument is chargeable. , . * 

(2) For this purpose the Collector may require to be furnished with an abstra^ 
of the instrument,^ and also with such affidavit or other evidence as he may deem 
necessary to prove that aU the facts and circumstances affecting the chargeability 
of the instrument with duty, for the amount of the duty with which it is chargeable, 
are fully and truly set forth therein, and may refuse to proceed upon any such applica- 
tion until such abstract and evidence have been furnished accordingly : 

Provided that — 

(a) no evidence furnished in pursuance of this section shall be 

person in any civil proceeding, except in an inquiry as to the duty with 

which the instrument to which it relates is chargeable ; and 

(b) every person by whom any such evidence is furnished shall, on Payment of 

the full duty with which the instrument to which it relates char^able, 
be relieved from any penalty which he may have incurred under this 
by reason of the omUsion to state truly in such instrument any of the 

facts or circumstances aforesaid. 

1. Scope of the section.— This section provides for the ^ 

• Collector of the proper stamp duty leviable upon any i^trument jf “ 

for those subjects who are not sure what duty is payable and y guvipr.t to 

stamp the instrument properly. This section, however, must lead sub e t to 

provL to S. 32 (3). This section prescribes no time limit f”’' 

tion to the Collector for adjudication as to the proper stamp-dut^ The * 

mentioned in proviso (a) to S. 32 (3) does not govern 

eflect of that proviso is that if the instrument is brought to * ‘ , 

one month of its execution the applicant would ent'tleil if am , but 

certificate endorsed on the instrument on jmjmen o Pniipctor's a'diudications 
without having to pay the penalty. But if he seeks the Collector ^ 

after the expiry of one month, the Collector has to 

the document and to determine under S. 40 whether the instrument I'g 

and in case he is of opinion that it is not duly stamped e Note 3 ) 

the deficit duly together with the prescrib ed penalty.i'* (Se e also S. 32 Note .1.) 


.[1879 -S. 30 : 1869-S. 39 ; 1862-S. 19 C/. (1870) 33 & 34 Viet.. C. 97 

(3) ; (1891) 54 & 55 Viet., C. 39— S. 12 (1), (2), (6). (0).J 


•S. 18(1), 


(FB), Reference by the Board of Revenue. 
NoTB 9 I 4 1 o o tO*X\ 1 I 

1. (*81) 3 All 788 (703): 1881 All W N 74 1 Also seo S. 2 (23) Note 1 1. 
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Under this section the instrument may or may not have been executed. An 
unexecuted instrument may be brought to the Collector merely for the purpose of 
getting a decision.^ “It may be that after the decision, the parties will come to the 
conclusion that the instrument should not be entered into at all. It may be that 
they will still come to the conclusion that the instrument should be entered into and 

that other steps will have to be taken.”^ 

* 

For the purpose of adjudication, the Collector may rquire to be furnished with 

an abstract of the instrument. He may also require an affidavit and other evidence 

to ascertain whether the facts and circumstances relating to the chargeability are 

truly stated in the instnament or not. 

% 

If the Collector is in doubt as to the amount of duty chargeable on an instru- 
ment, he may refer the question under S. 56, to the Chief Controlling Revenue 
authority for decision. ^ 

V 

If the executant of a deed who is in doubt about the proper stami>, consults a 
registering officer on the subject before formal presentation, the recjuired infor- 
mation may be given to him without impounding the deed, but it should be explained 
to the ])arty that if he wishes to obtain an authoritative opinion he must apply' to 
the Collector under this section.^ 

Bey’ond the deficient duty and the adjudication fee, no penalty' for insufficient 
stamp is leviable. Under the Act of 1869, penalty in addition to the duty and ad- 
judication fee was required to be paid, where the Collector adjudicated the instru- 
ment as insufficiently stamped. 

There is no objection to the presentation of documents for adjudication under 
this section in a district different from that in which the^* were executed or the pro- 
perty concerned lay.® 

After the stamp duty is adjudicated, the procedure to be followed is laid down 
in S. 32. 

2. Finality of Collector’s adjudication. — See Note 2 on Section 32. 

3. Return of allotment of shares of company. — Where a company files with 
the Registrar a return of the allotment of shares and the contract constituting the 
title of the allottee is not reduced to writing, the company is required, under S. 104 
(2) of the Companies Act, 1913, to file with the Registrar certain particulars of the 
contract, and the Registrar may, as a condition of filing the particiilars, require that 
the duty payable thereon be adjudicated under this section. (See S. 104 of the Com- 
panies Act, 1913). 


*32. (1) When an instrument brought to the Collector under 

Certiacate by Col- Section 31 is, in his opinion, one of a description chargeable with 
lector. duty, and— 

(a) the Collector determines that it is already fully stamped, or 


Section 31 — Note 1 

(’46) 33 AIR 1946 Mad 437 (440) : ILR (1947) 
Mad 141 : 227 Ind Cas 360 (DB), Sethuraman 

V. Ramaiutllutn. 

1. (’32) 19 AIR 1932 Cal 736 (737) : 59 Cal 
1171 : 140 Ind Cas 57 (SB), In re Cook <0 
Kelvey. (Per liaiikin, C. J.) 

2. (’32) 19 AIR 1932 Cal 736 (737) : 69 Cal 
1171 : 140 Ind Cas 57 (SB), In re Cook <0 


I Kelvei/. (Per Rankin, C. J.) 

3. (’33) Mad SM p. 36. (Citing, B. Ps- 

281/2662-R. Mis.. 2l8t November 19()3 : 

i 8-R.. Press, Mis., 6th No\*omber 1930.) 

4. (’33) Mad SM p. 36. (Citing, Pf- 

221, 7th February 1887:94, 6th May 

5. (’33) Mad S M p. 36. (Citing. B. P- 1442- 
R., Mis., 0th October 1916.) 


1 
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(b] the duty determined by the CoUector under section 31. or such a sum as, 
with the duty already paid in respect of the instrument, is equal to the 

duty so determined, has been paid, 

the CoUector shaU certify by endorsement on such instrument that the full duty (stating 
the amount) with which it is chargeabie has been paid. 

(2) When such instrument U, in his opinion, not chargeabie with duty, the 
CoUector shaU certify in manner aforesaid that such instrument is not so chargeable. 

(3) Any instrument upon which an endorsement has been made under this 
section shaU be deemed to be duty stamped or not chargeabie with duty, as the case 
may be ; and, if chargeable with duty, shall be receivable in evidence or otherwise, and 
may be acted upon and registered as if it had been originally duly stamped . 

Provided that nothing in this section shall authorise the CoUector to endorse— 

(a) anv instrument executed or first executed in “[the Provinces] and brought 

to him after the expiration of one month from the date of its execiiti 

or first execution, as the case may be ; 

(b) any instrument executed or first executed out of 

brought to him after the expiration of three months after it has been 

first received in ^[the Provinces] ; or 

(c) any instrument chargeable with the duty of one anna "[or half an anna] 

or any bill of exchange or promissory note, when brought to him, afte 
the drawing or execution thereof, on paper not duly stamped. 

a. Substituted for “British India” by I. O. 

b. Tliese words woro inserted by S. 3 of the Indian Stamp (Amendment) Act, lJUO 
(V of 1906). 

Provincial Amendments. 

BENGAL 

In section 32 of the main Act — 

(i) in clause (a) of the proviso, after the y'ords “any io^^rumenr the 

words “other than an instrument chargeable with a duty under clause ) 

first proviso to section 3“ ; 

(ii) o 7 nit the word “or” at the end of clause (b) of the proviso ; 

(iii) after clause (c) of the proviso insert the following, name!} 


4 4 


or ^ n .■ 

{(1) any instrument chargeable with duty under clause (bb) of\he^date 

to section 3 and brought to him after the expiration o S' 10 fl 4 1922 ] 

on which it is first received in Bengal. Act 111 of 1922, h. 10. [1-4-192..] 

BIHAR 

Same as that of Bengal, exceiit, in clause ,''g 

the wonls -the date” substilul^ the word ‘ from and for the «ora Jieng 
the word “Bihar”.— Bi/mr ^cl VI of 6. 10. [1-1-1J38.] 

Vo n •/ ml. n. J r, s. J. 12|. ji-i-iMjo 

ft K a.v,; 
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CENTRAL PROVINCES 

Same as that of Bengal, except, in clause (d) for the word “of” occurring before 
the ^vords “the date” substitute the word “from” and for the word “Bengal” sub- 
stitute the words “the Central Provinces and Berar.” — C\ P. Act VI of 193V, S. 9. 
[1-7-1939.] 

MADRAS 

In clause (c) of the proviso at the end of section 32, 

(i) before the words "one anna” insert the words "one and a half annas” ; 

—Madras Act XVI of 1943, S. 4 (c) [1-10-1943.] 

(ii) after the words "hall an anna” iyisert the following, namely — • 

"or a mortgage of crop (article 34 (a) of schedule LA) chargeable under clauses 
(aa) or (bb) of section 3 with a duty of four annas.” 

—Madras Acts VI of 1922, S. 11 [25-4-1922] and 

XVI of 1943, 8. 4 (c). [I-10-I943.J 

ORISSA 

Same as that ol Bengal, except, for the word “of” occurring before the words 
“the date” substitute the word “from” and for the w’ord “Bengal” substitute the 
words "the Province of Orissa.” — Orissa Act VI of 1943, 8. 10. [2G-4-J943.] 

PUNJAB 

Same as that of Bengal, except the following : 

(i) in clauses (a) and (d) of the proviso after the word and figure “section 3” 
insert the words and figures “as amended by the Indian Stamp (Punjab Amendment) 
Act, 1922”; 

(ii) in clause (d) of the proviso, for the word “of” occurring before the words 

“the date” substitute the word “from” and for the word “Bengal” substitide the 
words “the Punjab.” — Punjab Act VIII of 1922, S. 14. [15-1-1923.] 

SIND 

Same as that of Bombay. — Sind Act I of 1938, 8.2. [31-3-1938.] 

UNITED PROVINCES 

Same as that of Bengal, except, in clause (d) for the word “of” occurring before 
the words “the date” substitute the word “from” and for the word “Bengal” substitute 
the words “the United Provinces.” — U. P. Act. Ill of 1936, 8. 9. [1-5-1936] 

Relevant reference to other Act. 


For refund of duty in the case of certain instruments, see the Indian (Specified 
Instruments) Stamp Act, 1924 (XIII of 1924), section 3 (4), the text of which is given 
in Appendix J. 

Synopsis 

1. Scope of the section. 4. Proviso (c). 

2. Finality of Collector's decision. 5. Allowance for spoiled stamps In regard to 

3. Provisos (a) and (b). i documents endorsed under this section. 

1. Scope of the section. — This section lays down the procedure to be followed 
after the Collector has determined the stamp duty chargeable on the instrument 
brought to him for adjudication under S. 31. When the instrument is in his opinion 
one chargeable ivith duty, and the Collector determines that it is already fully 
stamped or the duty determined by the Collector or the deficient portion thereof 
has been paid, the Collector shall under this section certify by an endorsement on 
the instrument that the full duty chargeable has been paid. "UTien the instrument 
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not chaieeable with duty, the Collector shall certify that the instrument is not so 

The endorsement by the Collector must be on the instrument itself. 

A letter from the Collector expressing his opinion that no stamp duty was necessary 

nr“rShi^rrS^Su:rrhistrumcnt bearing an endor^ 
ment uler tWs section shall be deemed to be duly stamped or not chargeab e w th 
Zt as the case may be. The decision of the Collector as endorsed on the instru- 
ment is final and camiot be qnestioned. (SeeAote-). i i . ti,„ f-„llpptnr 

Where the subject refuses to pay the stamp duty, as determined by the to ecto 
unde S 31 in respect of an instrument which has been executed the ( > a^tor 
must impou^rd the document under S. 33 and proceed to recover the stamp diitj as 

iTor!"icontams a provision similar to this section for those instruments on 
which the stamp duty has been paid under S_ ^ , j provides 

2 Finality of Collector’s decision.— Sub-Section (3) ot this secuoi I 
that?he instrument bearing an endorsement under this section shall 

?t makes Te CoUector's certificate final on the question of stanip.^ See also S. 3o, 

^"''Sder S 40 of the Act of 1869, all certificates and orders of the Collector were 

open to revision on appeal or othenvise by the Chief thfeenerd 

This provision was omitted in the Act of 1879. 1’ K^enue^ 

power of control over the Collector, given to the ^pvercisable bv 

thoritv is contained in S. 56 (1). That sub-section refers o Ijow ^ i I jg 

the Collector under Chapters IV and V. It does not refer to the ]^^ow 
by the Collector under Chapter III, in which S. 31 and the presei acting 

Where, however, the CoUector is in doubt as to the proper , ccis.on § 

under S. 31, sub-s. (2) of S. 56 gives the CoUector power to state ^ ‘ g ^j.g 

Controlling Revenue-authority. If he does so. 9“ .'fy"', 'p /n of Revenue, 
stamp duty in conformity with that decision (see S. 50 (3).) 1 h a cer- 

therefore, has no controUing power over the Collector, '' 2 ‘'Vhe elfect is to 
tificate under S. 32 without referrmg the case under R 50 

make the determination by the Collector under S. 31 nstrument.’ such 

on the instrument under this section, final in respect ot ^ f ‘”g.a„tliorities, 
a case cannot be referred under S. 5/ to the High Cour y _ _ j ,^o reference 
for it is well settled that unless the case is pending and not comp 

under S. 57 to the High Court can be made> 


Section 32 — Note 1 
1. (’42) 29 AIR 1942 Mad 381 (381) : 202 | 

Ind Cas 77, Murugayya Fillai v. Rajagopala 
Pillai. 

SoctioP 32 — Note 2 

1. (’ll) 7 Nag LH 26 (29) : 10 Ind Cas 702 

(DB), Tukaram v. Sonaji. 

(’26) 13 AIR 1926 Sind 211 (213) : 94 lud Cw 
747, Pararatn Hirji v. Parsrarn Hasanand. 
(’36) 22 AIR 1936 Sind 48 (49) : 28 Sind LR 
266 : 163 I.C. 636, Qangaram Sluiwaram v. 

MaUik Nur AhmM. _ 

[&'€€ also (1862) 8 Ex 97 (104) ; 91 R R 387 
(393) : 22 L J Ex 86 : 19 I. T (OS) 257 : loo 
ER 1276, Prtulsntial MtUwl Assurai-ics 
InveslmsrU and Loan A8aociai>ion v. 

2. (’33) Mod S M p. 37. (Citing, C. O 

1314, Revenue, 26th November 1882.) 
(’32) 19 AIR ID32 Cal 736 (737) : 59 Cal 1171 : 


lAo Tiul Ca8^57 (SB), In re Cook efr Kelvey. 
3 . (T2) 25 Mad 751 (762) (FB). Reference 

under Stamp Act, S. 67. 

f fa IirM» 2 cal 730 (736, 737) : 69 Cal 

1 171 140 Ind Cas 57 (SB). In re Cock <b kelvey. 
(■02^25 Mad 751 (752) (FB), Reference under 

752 (760) (FB), Reference under 
cimTs liR te2"Bom 51 (52) : 91 Ind 0^ 

47 Ind Cas 299 (SB), Inthe matter of Khub 

^gg2 Lah 495 (496) : 
746 ! 138 Ind Cas 758 (SB), Thakar 

Las V. Emperor.] 

Also see S. 67 Note 3. 
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Wliere, however, after the subject refuses to make the j^a^Tnent of stamp duty 
as determined under S. 31, the Collector impounds the document under S. 33 and 
l>roceeds to require the payment of duty and penalty under S. 40, the party dissa- 
tished with tlie Collector’s decision, can apply, under S. 56, to the Cliief Controlling 
Kevenue-authority to intervene in such a proceeding before it is com^jleted, as S. 40 
occurs in Chaj). IV."* But the subject who is disappointed with the decision of the 
Collector under S. 31, has no right to ajjp^' to the Board of Revenue to interfere 
with the ruling of the Collector bf^fore the Collector has impounded the instrument 
under S. 33.® 

Bven wliere the Collector endorses the instrument in disregard of any of the 
clauses in the proviso, it has been held that the decision of the Collector would be 
final and not oj^en to question, and that the Collector’s action is only irragular.'^ It 
was, however, held in the undernoted Enghsh decisions^ that the instruments there- 
in in question, w^hich had been stamped by the Commissioner of Stamp against the 
positive directions of the Stamp Law, were not receivable in evidence. 


3. Proviso (a) and (b). — The Collector cannot endorse an instrument brought 
to him for adjudication after the expiry’’ of the period mentioned in els. (a) and (b) 
of the proviso.^ In the case of an instrument executed in the Provinces of India, 
the effect of cl. (a) is to enlarge the time for stamping as provided in S.17 by one 
month if it is brought to the Collector for adjudication as to proper stamp duty 
under S. 31. 

Where the instrument is brought after the time mentioned, the proper course 
for the Collector is to impound it and levy the duty and penalty under S. 40^® . In 
such a case, the adjudication fee required under S. 31, cannot be levied in addition 
to the penalty and stamp duty.* 

As to the finality of the endorsement w'hen it is made in disregard of any of these 
clauses, see Note 2. 

4. Proviso (c). — Clause (c) of the proviso precludes the Collector from endorsing 
under S. 32 any instrument chargeable with duty of one anna or half an anna 
or any bill of exchange or promissory note. Instruments chargeable under Arts. 
1, 13, 28, 41, 47, 49, 53 and 60 are instances of instruments chargeable with duty of 
one anna or half an anna, and as such, cannot be endorsed by the Collector under S. 32. 


6. (’02) 25 Mad 762 (760) (FB), Reference 

under Stfamp Act, S. 57. (But not after tho 
cortificato by tho Colloctor is granted.) 

(’32) 19 AIR 1932 Cal 73G (737) : 69 Cal 1171 : 

140 Ind Cas 67 (SB), In re Cook d? Kelvey. 
(’34) 21 AIR 1934 Cal 803 (806) : 61 Cal 666 : 
162 Ind Cas 601 (SB), In re United Promnees 
Electric Supply Co. Ltd. 

Also see S. 66 Note 2. 

6. (’32) 19 AIR 1932 Cal 736 (737) : 59 Cal 
1171 : 140 Ind Cas 57 (SB), In re Cook <b 
Kelvey. 

7. (’81) 3 All 115 (117) (DB), QirdhaH Das 
V. Jagan Nath. (Endorsement of promissory 
note in disregard of Proviso (c).) 

(’42) 29 AIR 1942 Mad 381 (381) : 202 Ind 
Cas 77, Murugayya PiUai v. Rajagopala 
Pillai. (Erroneous decision by Collector 
that no stamp is necessary or endorsement in 
contravention of Proviso (a).) 

(1793) 170 ER 139 (139) : Peake 230 (231), 
Wright v. Riley. 

{But see (*37) 20 Nag L Jour 246 (247), Rani- 


chandra v. Zolba. (An order by the Collec- 
tor validating a pronote although ho is 
expressly forbidden (by S. 32 (o) of the 
proviso) to do so, is illegal.)] 

8. (1811) 170 ER 1320 (1321) : 3 Camp 103 

(106), Rode Rick v. Hovil. 

(1826) 28 R R 230 (236) : 3 L J (OS) K B 185 : 
107 E R 1046, Oreen v. Davies. 

Section 32 — Note 3 

1. (’42) 29 AIR 1942 Mad 381 (381) : 202 
Ind Cas 77, Murugayya Pillai v. Rajagopala 
PiUai. (Instrument brought in contraven- 
tion of Proviso (a).) 

(’35) 22 AIR 1936 Nag 54 (55) ; 31 Nag LR 
162 : 156 Ind Cas 213, Kedarmal Raghunath 
V. Ratiram. (Instrument brought in con- 
travention of Proviso (b).) 

(’46) 33 AIR 1946 Mad 437 (444) : ILR (1947) 
Mad 141 : 227 Ind Cas 360 (DB). Sethnrarrum 
v. Ramanathan. 

2. ( 33) Mad S M p. 37. (Citing. B. P. 3460, 
14th November, 1883.) 
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Before the amendment of the Act in 1923, instruments chargeable under Arts. 
19, 36, 37 and 52 also could not be certified under this section, as they were mstiu- 
ments leviable with one anna stamp duty. By the amending Act XLlll ot IJ- , 
the duty on these instruments was raised to two annas. After that Act came into 
force tL instruments chargeable under those articles therefore, could be brought 
to the Collector for adjudication and certification. Under the Indian (Speofied 
Instruments) Stamp Act, XIII of 1924, any sum recovered m respect of 
ments mentioned above, by way of fee under suh-s. (1) of this section after 30th 

September 1923 and before 1st AprO 1924, was refunded. 

As to the finality of endorsement by the CoUector in contravention of this proviso 


see Note 2. 

5. Allowance for spoUed stamps in regard to documents endorsed under this 
section— The certificate of the Collector under this section that the full duty charg - 
able on the instrument has been paid is an impressed stamp withm the nieamng 
of S. 49 (see explanation to that section). An allowance for spoiled stamps, there- 
fore, may be made under that section, where after the CoUector had certified pc ^ 
ment of the fuU duty under this section, a clerical error is discovered in the deed. 

rendering the instrument useless^ 


CHAPTER IV. 


GENERAL 

The foUowing extract from the Punjab Stamp Manual sunixuarises briefly the 
procedure detailed in this chapter : 

“By S. 33 aU public officers, with certain exceptions, are required to examine 
ever\^ instrument chargeable with duty which comes before them m the pertormance 
of their official functions, and to impound any instrument which appears not to oe 
duly stamped. Under S. 35 the instrument may be admitted in 7*^^ 
Court, if the party desiring to use it, shall pay the necessary stamp duty ^ 

withapenaltyofRs.fi.orwhententimesthedeficiencyexceeds Ks. o then a p ‘ . 

of ten times such amount. If the Court is doubtful about the amount o s < p 
duty leviable, it may proceed under S. 60. When such a documen is a 
mitted in evidence — and the decision of the Court in this matter is hna . . >1 ^ 
the Court should certify (S. 42) by endorsement on the instrument that aut> 
and penalty have been paid, and the name and residence of the person paying * 
An authenticated copy of the impounded instrument admitted in evidence simi < 
endorsed together with the money should then be sent to the Co^ctor ( . h 
the instrument has not been admitted in evidence for any reason it s lou i 
original to the Collector after an authenticated copy has been prepare ( . ' 7 ,,,^ 

and retained by the Court, for the officer impounding is no^ 
damage in transit. The instrument should be returned to the Cour > 

after he has done what is required of him by the A^ (S- 4*^ ^ tbo Court shall 

titles the person concerned to reclaim the impound^ mstrumen , u the date 

not, in any circumstances, deliver it before the f e 

of impounding it, and if the Collector has certified (S 43) its further detention 

is necessary, it shall not deliver it so long as such certificate is not canceU d . 


Section 82— Note 6 

1. See (’88) 11 Mad 37 (38) (FB), Reference 


under Stamp Aa, S. 46. (Caso under Act 
of 1879.) 
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instruSrtrfhe to receive evidence should send the impounded 

mstiument to the Collector in original (S. 38 (2)) in the manner indicated above. 

instrument which has been impounded and ad- 

has been^rrahied'^nd If 

ton to thireffect from fbe r ' 61 to obtain a dLlara- 

inc Couit and thprppfti:* i i^^^pound- 

ato dedto wtotr/r ?hP tlescrihed in that section. The Collector should 

the stamt law (Ss 43 t° be prosecuted in the interests of 

portion of it shoud bt refunded^'rs 3qV\\n^ " hether the penalty realized or any 
ment iirmonnrlPfi K,.f + 1 Collector receives an instru- 

dutv is leviable 1 evidence, he should decide avhether stamp 

certifr accoir invK ‘^e instrument is duly stamped already. He should 

should reou re f t P >s fi^al (S. 40). If stamp duty be leviable, he 

Under S 41 tbeV^ together with the penalty provided for in S. 40 (1) (b). 

tances state 1 ‘ tti^ ^ctor may certify an instrument brought to him in the circums- 
under Aft ^ duties, penalties and other charges may he recovered 

to the nfflpAv fr ^ ^ lector should return the document when he has done with it 

ments Wh if received it (S. 40 (3). It should be noted that all instru- 

the r»f ^ exceptions of receipts chargeable with the duty of one annas and in 
four onnnc P^^^issoiy notcs chargeable with a duty of one anna, two annas and 

cannot np^/jf provisions of Ss. 35. 40 and 41 and the CoUector 

the offender ^ ^ impounded document after le\^dng a penalty' or after prosecuting 

+li« rf peimits an audit officer to have an unstamped receipt stamped in 

x 1 ^ public account, and S. 35 (b) allows an unstamped receipt 

rupee *on^^" evidence on payment bj the person tendering it of a penalty of 

— (J934) Punjab Stamp Manual, Part I-B, Ch. 3, para 20. 


INSTRUMENTS NOT DULY STAMPED. 

*33. (1) Every person having by law or consent of parties authority to receive 

Examination and evidence, aqid every person in charge of a public office, except an 

police, before whom any instrument, chargeable, in 
- , . ' opinion, with duty, is produced or comes in the performance 

or his functions, shall, if it appears to him that such instrument is not duly stamped. 
Impound ttoe same. 


(2) For that purpose every such person shaU examine every instrument so 
Chargeable and so produced or coming before him in order to ascertain whether it Is 

^ stamp of the value and description required by the law in force in 
[the Provinces] when such instrument was executed or first executed : 

Provided that — 


(a) nothing herein contained shall be deemed to require any Magistrate or 
Judge of a Criminal Court to examine or impound, if he does not think 
fit so to do, any instrument coming before him in the course of any 
proceeding other than a proceeding under Chapter xn or Chapter XXXVI 
of the Code of Criminal Procedure, 1898 ; 


[1879— S. 33 ; 1869— Ss. 22, 23.] 
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ih\ in the case of a Judge of a High Court, the duty of examining and im- 
pounding any instrument under this section may be delegated to such 

officer as the Court appoints in this behalf. 

(a) '’[the ejecting Government] may determine what offices shall be deemed 

(b) c[the''co^llecthig^^overnment] may determine who shall be deemed to be 

persons in charge of public offices. 

a Sub$tittUed for “British India” by I. O. , . n m u., a (\ 

b. ‘ Substituted for the words "the Governor General m Coimcil by A. . 

c. Substituted for the words “the Local Government by A. O. 

Rpntrai * Provincial A mendment 

As to the modification in the interpretation of the words 
see the Indian stamp (East Bengal Amendment) Act, 1949 (E. B. Act IX of IJ . ) 

the text of which is given under S. 2 (11). 

Notifications. 

1 All functions of the Central Government under, or in relation to, S. 33 

have been entrusted to Provincial Governments.-^ce Governinent^ ^ > 

Finance Department (Central Revenues) Notification No 9, dated . 

The office of a returning officer appointed for the purposes o an ^ 
to a legislative the Government of India Act is not a pubhe 

office for the purpLes of sub-s. (3) of S. 33 .- 5 ^ Government of India. Finance 

Department, Notification No. 2962-F., dated 19-11-1920 . 

Synopsis 


1. Scope and object of the section. 

2. Persons having authority by consent of 
parties to receive evidence. 

8. Person in charge of public office. 

4. “Is produced or conies in the performance 
of his functions.” 

5. “Duly stamped.” 

6. “Impound.” 

1. Scope and object of the section. 


7. Objection by Court or officer suo motu* 
8 Counsel’s duty as regards stamp objections* 
9. Arbitration proceedings— Objection as to 
stamp in. 

10. Proviso (a). 

11. High Court. ^ ^ 

12. Revision against order as to impounding. 

is! Appellate Court, power of. 


Tbia flpptinn deals with the examination 
1 srnnp anil ODieci oi me aeunuu. — xnis seetiuii uca-io 

and impounding of instruments not duly stamped Under IXers 

having by law or consent of parties authority to receive evidence pubho^officera 

are required to examine documents that are produced oi w opinion they 

in the performance of their functions and to impound them if m tlien r 

are not duly stamped. This duty of examining and 

obligatory on the persons mentioned and the section leaves j ^ ■ 

^he most important object of this and the succeeding 

as practicable every means of escape from the habihty w P 

the executants of instruments, to stamp duty. nrnreed under 

After impounding the document, the officer ‘“P^^^^^^^^JpoUecion This proce- 
S. 38 which provides for the sending of the ^ : evidence under S. 36 

dure applies also to cases where the instrument is Collector, 

on payment of duty and penalty. When the instrument « 

the decision finally rests with him whether the instrument was reaUy insumcie y 
stamped or not.® 


Section 38— Note 1 
1. (’34) Pun S M : Chap. 3. Notes on Soctions, 

p. 12. 

<*26) 13 AIR 1926 All 478 (478) : 93 Ind Cas 

9W, Pe^xreylal v. Sukhan Ram. 

must bo impounded boforo being admitted 


^in g . ohap 3. Notes on Sections. 

(lei 13 AIB 1926 All 478 (478) : 93 Ind 
Cas 960, Peareylal v. Sukhan Ram. (That 
duty cannot be discliarged by the appellate 

Court.) 
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Thp haying authority by consent of parties to receive evidence — 
IfficorT"' 'Herrr’ r-® antliorised to receive e'^-idence but are not nlbho 

Sormanceof f l^roduced or which come before them in the 

periormance of their functions if they tlimk that tiiev are not duly stamped 

and fmno^mir" office.-Under this section a duty of examining 

cent ZXe °f of a public office, ex- 

r >ulX office ■ 't ."!■ ’ is not necessarily a - person in charge of 

Head Acconnti i Excise Inspector,' or a Revenue Inspector,^ or a Taluk 

mid LtZ ^-''-Treasury Officer^ is not in charge of any public office 

and cannot impound documents under this section. - ^ 

charge of a public office.^ He is also a person having 

isaiso^i ‘up evidence. A Special Deputy Tahsildar on Kesettlement duty 

IS also a person in charge of a public office.''^ 

^ section the collecting Government is empowered to 

„ 1 1 ^ doubt, as to what offices shall be deemed to be public offices 

of ^ be deemed to be persons in charge of public offices. Thus tlie office 

the pm-poses of an election to a legislativ'e body 
of Tn ?■ i'* the Government of India Act is not a public office, (Government 

1921^) 6 linance Department, Notification No. 2962-F., dated the 19th November 

uJa Board of Revenue has been authorised to determine who shall 

be deemed to be persons in charge of public offices for the purposes of this section.’ 

4. “Is produced or comes in the performance of his functions.”— Under this 

section an instrument can be impounded by any person referred to in the section 

only when.such instrument is produced or comes before him in the performance of his 

functio^ This r^uirement holds good in every case and must be satisfied in 

respect of everj- officer referred to in the section whether he be a Judge, Registrar 
or any other public officer. ^ 

The word “produce” has a technical meaning and means either iiroduced in 
response to a summons or produced voluntarily for some judicial purpose, such for 
instance as evidence. It cannot refer to a document which falls accidentallv or 

a Judge’s hands. It carries with it a mental element just as the 
word deliver , ihere must be an intention to produce and the mere physical act 
ot production IS not enough when there is no intention to produce. It is further 

^ocumeni should come before the Judge (or other officer) in the 
periormance of his functions as a J udge (or other officer, as the case may be).^ 


Section 33 — Note 2 

(497) ; 1,3 Lah 

^6 : 138 Ind Cas 758 (SB), TJMkar Das v, 
£lmperor. 

Section 33 — Note 3 

1. (’34) Pun S M 2 Chap. 3. Notes on Sections, 

p. 12. 

® P' (Citing, B. P. 72, 
18th January 1887.) 

(Citing, B. P.2n-R., 
Mis., 25th August 1930.) 

4- See (’32) 19 AIR 1932 Lah 495 (497) : 13 

Lah 745 : 138 Ind Cas 758 (SB), Thakardas v. 
t^mperor. 

® P’ 39- (Citing. B. P. 714-R., 
Mia., 18th June 1912.) 


6. ( 40) Biliar S M p. 120. (Gk>vernraent of 
India, Finance Dopartmont, Notification 
No. 2962-F.. dated the 19th November 1920.) 

7. (’33) Mad S M p. 39. (Citing. G. O. 2911. 
S. R., 6th October 1914.) 

Section 33 — Note 4 

1. (*32) 19 AIR 1932 Lah 495 (497) : 13 Lah 
745 : 138 Ind Cas 758 (SB), Thakardas v. 

Emperor. 

2. (’43) 30 AIR 1943 Nag 97 (98) : I L R 
(1943) Nag 520 : 204 Ind Cas 94. In re Naro- 
yandas Nathuratn. 

(’47) 34 AIR 1947 Lah 319 (319); Harjimal <b 
Soi%6 V. H. S. Palta <fr Soi^s. (Plaintiff pro- 
ducing along with his plaint unstamped 
document — Court calling upon each party 
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Thus where a claim is based on a particular entr>' in an accoiint book and tlie 

“srs zt.s r,2 :=£, 

tax ?luiries3=' Similarly, where a witness summoned to produce a c ocument 
product it along with others not connected with the case before the Court the latter 

cannot be impounded. 

A Court has no power to impound a document after the case has been dispn-.ed 
of and it hfs iecom^eWtt. Tins prmciple also 

Tnf.ntinnpd in the section Thus, where a document which is not duly st.impm 
has been reg" Stem? a‘^^^ to the party it is not subsequently open to the 

Registrar to send for the deed and impound it. 

When an instrument has been admitted in evidence and ‘ 

the matter and impound the document.^ A sale f V;"?;, , of 

bv the Court had only a four anna stamp thougli it should have I 

ekht annas A copy^of the certificate wL sent to the Sub-Registrar infor ned 
the Judge that it was insufficiently stamped. The Judge the cor i ^ • 

from the purchaser and impounded it. It was held that when the certihcate 


to admit or deny documents produced in 
Court by the other party — Defendant ad- 
mitting document subject to objection as 
to stEimp — Court calling upon plaintiff to 
pay duty and penalty and on his refusal 
impounding documents — Held that the pro- 
duction of document by the plaintiff did 
not amount to tender of that document in 
evidence and as the plaintiff was not res- 
ponsible for payment of duty under S. 29(c) 
ho could not be called upon to pay the 
deficiency. The Court however obsorv'od 
that it may bo open to the court in case 
the plaintiff do not bmcler the document 
or seek to use it us evidence, to impoxmd 
the document under S. 33 and call upon 
the defendant to make good the deficiency 
and to pay penalty but the Court did not 
express its final opinion on the point.) 

8. (’36) 23 AIR 1936 Lah 985 (986) : 163 

Ind Cos 660, UjjcU Singh Sunder Sit^jh v. 
Ahnuid Yar Khan. {Held, the rnero pro- 
duction of a copy of a document without un 
attempt to prove it or without an attempt 
to tender it formally in evidence does not 
amoimt to the production of the document, 
nor docs the document untU»r such circums- 
tances come before the person concerned in 
the performance of his functions ^vithin 
the meaning of S. 33 of the Stamp Act. 
Where, therefore, transliteration of docu- 
ments are merely filed with th(' plint to 
bo used in case of necessity and this necessity 
does not arise, the Court is not comp)Otont 
to impound them and to direct the payment 


of duty and penalty under 

(’06) 1906 Pun L R No. 131, p- 428 (431) (1 R), 

.Jni Devi V. Qokalchand. 

(’18) 5 AIR 1918 Cal 1026 (1027) : 35 Ind Cos 
415 (DB). Sashiahi Mohan v. Kwnud Kumar 
Biswas. (Suit baaed on one ^^^tc^lntta 
Bound book containmg several hatchittos 

(’31) Bong S M Vol. I. p- 36. (Citing, Board a 
File No. 68 of 1908.) 

(’40) Bihar SM p- 120. P®’) p, 

Ma<l S M P* 38-39- {CitniR* 13- P6* 

'402,‘ 25lh 

^August 1J-0.)^I^ 1943 Nag 97 (08) : ILR 
(1943) Nag 520 : 2o4 Iml Cos 04, In re A 'oa- 

Bf"”(’^)^'34^AIR”l947 Pat 443 (444) : 26 Pat 
337 (DB), Inderman iV/o/*io» v. 'Ihnkur 

(^2)*%^' AIR 1942 Lah 257 (260) : 202 Ind 

Cas 670 (SB), Purancha^ 

(’06) 1906 Pun L R No. 131, p. 428 (431) (h B), 

Jai Deviv.Qokalcharul. /Ae«|.13 

5a (’32) 19 AIR 1932 Lah 49i) (498) . 13 
Lah 745 : 138 Ind Cas 758 (SB), Thukardaa 

55* ^(”327^9 AIR 1932 Lah 495 (498) : 13 
Lah 745 : 138 Ind Cos 758 (SB), Thakurdas 

e'"' AIR 1949 Nag 214 (215) : ILR 
(1948) Nag 950, Paiku Kashxna'M v. Qaya. 
Action under S .61 of the Act is the only 
course left in such a 

(’37) 24 AIR 1937 Mad 763 (764): 1/4 Ind Cas 
' 20, Panakalarao v. Kurnaraswarni. 
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Purchaser the Court became officio and could 
ot impound the document AvJien it was presented to him again.’ 

meuun.‘‘n/s'' 2 n'u? "T® f itiiicate there is no - instrument ■' within the 

Xn re W f r ‘‘le sale certificate is placed before the Judge for 

man'ce Cf Ijrfnn ^ “f lustrument coming before him in the perfor- 
■oro,h,lZ ZZL produced in the ordinary course of law and not 

Dliince witli >‘uo«. Hence, the mere production of a document in com- 

Lwever cm authority to impound.9 Where, 

un er S Ta f.T "'Tco*! a person for having committed offences 

which 'i^niimK ^ Magistrate issues a search warrant under 

imi.onnd H ^ of msufiiciently stamped documents are seized, the Magistrate can 

DrrnhKthfn f ^ section is sufiSciently wide to include the 

production of documents under a search warrant.^o 

, ^ ^ouit orders a document to be returned because it is not proved it can 

considered to be part of the judicial record and cannot therefore properly 

hv ^ he Court again in the performance of its functions, unless, of course 

Dy any chance the order is reviewed and the document is allowed to be tendered 

Rnr h Otherwise, it would remain in the custody of the Court after 

such order only for bemg returned to the party concernedd^ 

jurisdiction to impound a document, impounds it and 

Kof ^+1 ^ n ® provided in S. 38 (1), the document does not come either 

Detore the Collector or the higher Revenue-authorities in the exercise of their func- 
tions and consequently they are not competent to iiflpound it.^* 

A copy of an entry not properly stamped was attached to a plaint and the suit 

Wats compromised at the first hearing and the original entry was never produced or 

came before the Court. It was held that action under S. 33 could not be taken in 

respect ot ^e copy of the entry as the original entry was not produced or came 
betore the Court^^ ^ 

A Collector, in pursuance of directions to curtail activities of money lenders 
lending money at exorbitant rates of interest instructed a Tahsildar to make certain 
inquiries. The Tahsildar thereupon summoned certain money lenders to produce 


7. (’30) 17 AIR 1930 Bom 392 (393) : 128 
Inil Cas 31 (FB), Collector, Ahmednagnr v. 
lianibhau. 

7«. (’30) 17 AIR 1930 Bom 392 (394) : 128 

Ind Cas 31 (FB), Collector, Ahmednagar v. 
Bambhau. 

8. (’42) 29 AIR 1942 Lah 265 (266) : 203 
Ind Cos 7, Uttamchand v. Pemia Nand. 

9. (’42) 29 AIR 1942 Lah 266 (266) : 203 
Ind Cas 7, Uttamchand v. Pemui Nand. (A 
docuiuent is produced by a party only when 
it 16 sought to bo proved and a witness 
IS examined in respect thereof and not earlier 
It 18 highly improper for a Court to compel 
a party to produce an original docunient 
Wit 11 a view to impound the document, bo* 
cause the Court has been informed that it is 
not sufficiently stamped. It is open to 
the party’s counsel to refuse to obey the 
omer of the Court in this respect.) 

• ^3 Lah 

74e : 138 Ind Cas 768 (SB), Thakardaa v. 


Emperor. 

10. (’02) 25 Mad 625 (628) : 2 Weir 6 70, 
King-Emperor v. Balu Kuppayyan. 

11. (’42) 29 AIR 1942 Lah 257 (260) ; 202 
Ind Cas 670 (SB), Puraixcharui v. Emperor. 

12. (’42) 29 AIR 1942 Lah 257 (260) : 202 
Ind Cas 670 (SB), Puranchand v. Emperor. 

(’42) 29 AIR 1942 Lah 265 (267) ; 203 Ind 
Cas 7, — Uttamchand v. Perma Nai%d. (AIR 
1942 Lah 257 (SB), relied on.) 

[*Srce also (’41) 28 AIR 1941 Lah 65 (66) : ILR 
(1940) Lah 628:193 Ind Cas 368 (SB), 
Naridlal v. Emperor. (Qucere: — When the 
Civil Court has collected the deficiency and 
penalty and the Collector on an application 
to him for refund of the penalty h^ called 
for the original instrument from the Coiirt, 
whether the Collector in so acting caused 
the instrument to come before him in the 
performance of his fimctions.)] 

13. (’34) 21 AIR 1934 Lah 637 (637) : lol 
Ind Cas 70S (SB), Munahtram v. HamamaingK 
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their chittas. On their production, the Tahsildar impounded tliein as they were 
insufficiently stamped. It was held that the documents could not be said to be 
produced before the Tahsildar in the performance of his functions and hence he had 

no power to impound tbem.^** 

When a Court has collected the deficiency in stamp duty and penalty and has 
admitted a document in evidence under Proviso (a) to S. 35 and was granted a certi- 
ficate under S. 42 (1) it is not open to the Collector, on the document being subse- 
quently produced before him, to impound it under 8. 33 (l).^'* 

Where a document is brought under S. 31 before a Collector for adjudication 
as to proper stamp duty after the period of one inontli prescribed by 8. 32 (3), proviso 
(a), the collector has to impound the document under this section if he is of opinion 
that it is not duly stamped.^® 


5. “Duly stamped.” — The words “duly stamped” are defined in 8. 2 (11) ot 
this Act. According to that definition an in.strument is duly stamped when it 
bears an adhesive or impressed stamp of not less than the proper amount and such 
stamp has been affixed or used in accordance with the law tor the time being in 

force in British India. 


In the East Bengal the definition of the words “duly stamped” has been modi- 
fied in certain respects by S. 3 of the Indian Stamp (East Bengal Amendment) Act, 
1949. For full text of that Act, see under S. 2 (11). 


The duty chargeable on an instrument must be decided with reference to the 
Act in force at the date of the execution of the document.^ (See section 2 (6).) 

See also section 3, Note 12. 


6. “Impound.” — “Impound” is not defined in this Act. According to the 
Oxford Dictonary it means “to take legal or formal possession of” ; according to 
Webster, “to shut up and place in a pound ; hence to seize and hold in the custody 
of the law” ; according to Wharton’s Law Lexicon, “to place a suspected document 
in the custody of the law.” 

A document is, therefore, considered to be impomided not when the oral order 
is given but wJien it is actually taken into custody by an officer of the Court in pui- 
suance of its order. In the case of a document which is already in the possession 
of the Court as part of the record, the impounding takes place when the word 
pounded” is endorsed on the document and the signature of the presiding omcer 
is affixed to the endorsement so as to show that the nature of the custody ot the 
document has changed and that it is to be treated thereafter as an impounded 
document.® 



14. (’45) 32 AIR 1945 Pat 96 (97) : 23 Pat 
351 (355) : 218 Ind Cos 79 (SB), In re Fayanda | 
Kluin. 

15. (’41) 28 AIR 1941 Lah 65 (68) : ILR 
(1940) Lah 628 : 193 1ml Caa 368 (SB), Nand- 
lai V. Emperor. 

’46) 33 AIR 1946 Mad 437 (440) : ILR (1917) 
Mad 141 : 227 Ind Caa 300 (DB), Sethuraman \ 

V. itamanatlMu. 

Section 83 — Note 6 

1. (’86) 1886 Pun lie No. 7 (Rov) p. 10 (10), 

In the matter of application of Devi Ditto Mol. 
(’81) 3 Mad 251 (263) (DB), Narayanan Chetti 
V. Karuppatfuin. 

C82) 6 Mad 394 (396) : 7 Ind Jur 16 (FB), 
liejerenee under Elatn/p Act, S. 46. 

(1877) 3 Q B D 170 (173) : 47 L J Q B 147 : 37 
L T 633 : 26 W R (Eng) 112, Clarke v. Hoche. 


Soetion 33 --Note 6 

(’42) 29 AIR 1942 Lah 267 (260) : 202 
ind Cos 670 (SB), Furanchand v. Emperor. 
5. (’42) 29 AIR 1942 Lah 257 (260) : 202 
ind Cos 670 (SB), Furanchand v. Emperor. 
(Tho ‘‘ill) pounding’’ of a document should 
bo held to take place not when a verbal order 
is given by tho Court but when it ia earned 
out, that ia, when the document is taken into 
custody by tho Court, and on ondorsona.ut is 
mmio theroon. Consequently, if a Court, 
intending to impound Ex. A signs an ondorso. 
mout of impounding on tho buck of hx. B, 
tho oral direction of tho Court to impoiuid 
Ex. A signs an endorsement of impounding 
on the back of Ex. B, tho oral diroction of 
tho Court to impounii Ex. A cannot bo held 
to bo a duo impounding of that exhibit .) 
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7. Objection by Court or officer suo motu. — The words “every such person 
shall examine every instrument so chargeable” in suh-s. (2) are imperative and 
cast a duty on the officer before whom the document is produced to examine it in 
order to ascertain whether it is duly stamped. Hence, even if a party takes no 
objection to the insufficiency of stamp or withdraws such objection, the Court or 
officer before whom the document is produced is bound suo motu to raise such objec- 
tion and to impound the document if not duty stamped. ^ 

8. Counsel s duly as regards stamp objections. — The provisions of the stamp 
law by ^\hich unstamped or insufficiently stamped documents are excluded are 
primarily in the interests of the Government revenue. It is perfectly immaterial 
as between the parties to a suit whether a certain document does or does not bear 
a certain mark whicti goes to show that the Government dues had been paid. The 
only thing which is necessary to be seen as between them is whether the document 
is genuine or not.^ It is thus no duty of a counsel to raise objections as to stamps. 
It is for the Court to take notice of tlie absence of necessary stamps. 

According to the rules laid down by the General Council of the English Bar, 
it is considered to be unprofessional conduct for a counsel to raise objections to the 
admissibility of a document on the ground that it is not stamped. But there is no 
such objection to counsel raising an objection to the validity of a document w'hich 
by law is rendered invalid owing to the absence of stamp.s. The Court generally 
looks with disfavour upon an objection taken merely on account of the absence of 
stamps and may deprive the objector of costs. 

9. Arbitration proceedings— Objection as to stamp in.— Arbitrators are 
persons having by the consent ot the ])arties authority to receive evidence.^ Hence, 
even though the parties do not take the objection as to stamp, the arbitrators are 
bound to take notice of any omission or insufficiency in the stamping of any docu- 
ment produced before them. They are also to require under Proviso (a) to S. *15 
ol this Act, before they receive in evidence or act under the submission, the pay- 
ment of the necessan,’ duties and penalties. ^ 

10. Proviso (a). — A Magistrate or Judge of a Criminal Court, unhke the public 
officers referred to in sub-s. (1) of this section, is not bound to examine or impound 
any instrument coming before him in the course of any proceeding except a proceed- 
ing under Chap. XII (Disputes as to immovable property) or Chap. XXXVI (the 
maintenance ofwives and children) of the Criminal Procedure Code. It is optional 
to him to examine or impound the document if he thinks fit so to do.^ 

Similarly, the proliibition, contained in the first part of S. 35 that no instru- 
ment chargeable wdth any duty shall be admitted in evidence for any purpose or 
acted upon unless it is duly stamped, does not apply to Criminal Courts except 
in regard to proceedings under Chap. Xll or XXXVl of the Criminal Procedure Code. 
See S. 35, Proviso (d). 

11. High Court. — Under sub-s. 2 (b) of this section, in the case of a Judge of a 
High Court, the duty of examining and impounding instruments may be delegated 
to such officer as the Court appoints in this behalf. Thus the Lahore High Court has 


Section 33 — Note 7 

1. (’26) 12 AIR 1925 Lah 552 (554) : 91 Ind 

Cas 772, Guranditta Mai v. Ourdasmal. 

Section 33 — Note 8 

1. Cll) 16 SxithW n 6 {!) (DB), Enayetcollah ■ 
V. /Shaikh Meajan. 

(’30) 17 AIR 1930 Cal 677 (677) : 128 Ind Cas 
187 (DB), Nirode Basini v. Sital Chandra. 

2. (’37) 24 AIR 1937 Cal 765 (767) : ILR ! 


(1937) 1 Cal 267 : 173 Ind Cas 263, Ouizarilal 
Mancari v. Bantffopal. 

Section 33 —Note 9 

1. (’32) 19 AIR 1932 Lah 495 (497) : 13 Lah 
745 : 138 Ind Cas 768 (SB). Thakardas v. 
Emperor. 

2. (’09) 1 Ind Cas 371 (374) (Cal), Httrdwary 
Mull V. Ahmed Musaji Selaji. 
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delegated the duty of examining and impounding instruments of the Deputy 
Registrar.^ 

Where the matter has come before the High Court under this section and the 
High Court has not delegated its power of examining and impounding documents 
to any officer of the Court, the High Court under this section is entitled to see if the 
document is properly stamped and to impound it if not duly stamped.^ 

12. Revision against order as to impounding.— In Ma Thin Za v. Feera 
Kalni^ it was held that an order impounding a document should be considered as an 
interlocutory order and the High Court would interfere in revision if ureparable 
damage would otherwise bo caused. 

In Uttam Cfumdv. Permanandy'^ however, it w as held by the Lahore High Court 
that an order impounding a document and forw arding it to the Collector for necessary 
action under the Stamp Act is a ‘ case decided ’ within the meaning of S 115 of 
the Civil Procedure Code and is open to revision under that section. It w'as iurtlier 
held that the fact that proceedings are being taken in the Court of the Collector 
pursuant to the order made by the Civil Court forwarding the document to him 
cannot deprive the High Court of the jurisdiction to go into the mattei. 

Where a court reopens a case after it has hGcome ftinctua ojjicio and passes an 
order impounding a document it acts without jurisdiction and the High C oiut w ou 
have jurisdiction to set aside the order in re\ision.^ 

13, Appellate Court, power of. — As to the power of the appellate Court to 
impound a document wdiich has been admitted by the lower Court, see isotes on S. 36. 


34. Where any receipt chargeable with a duty of one anna is tendered to or 
Special provision produced before any officer unstamped in the course of the ^^tidit 
as to unstamped of any pubHc account, such officer may in his discretion, instead 
receipts. of impounding the instrument, require a duly stamped receipt to 

be substituted therefor. 


*35. No instrument chargeable with duty shall be admitted in evidence for any 
liifitruments not purpose by any person having by law or consent of parties authority 

to receive evidence, or shaii be acted 

ctr. ticated by any such person or by any public officer, unless su 

instrument is duly stamped : 

Provided that — 

(a) any such instrument not being an instrument chargeable with a ^ 
one anna *^[or half an anna] only, or a bill of exchange or promis y 
note shall subject to all just exceptions, be admitted in 
payment of the duty with which the same is chargeable, * 
of an instrument insufficiently stamped, of the amoun q 
make up such duty, together with a penalty of five 
ten times the amount of the proper duly or deficient 
exceeds five rupees, of a sum equa l to ten times such duty or p * 

Section 33 ^Note 12 

1. (’31) 18 AIR 1931 Rang 193 (194) : 131 
incl Cas 503. 

2. (’42) 29 AIR 1942 Lah 265 (266) : 203 
Ind Cas 7. 

(’49) 36 AIR 1949 Nag 214 (215) : ILR (1948) 
Nag 950, Paiku Kushinath v. Gaya. 


Section 33 — Note 10 
1. (’16) 3 AIR 1916 Cal 310 (311): 29 Ind 

CaH 671 (DB), Jagannath v. Deoki Nandan, 

Note 11 

1. (’34) Bun S M Part 1-B Chap. 3. page 12. 

2. (’35) 22 AIR 1935 Cal 610 (611): 63 Cal 
173 : 168 Ind Caa 406 (DB), Dhirendro Nath 
PoUdw V. JtJemangiiii Duei. 
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a. 

b. 


(b) where any person from whom a stamp receipt could have been demanded, 

has given an unstamped receipt and such receipt, if stamped, would 
be admissible in evidence against him, then such receipt shall be admit- 
ted in evidence against him on payment of a penalty of one rupee by the 
person tendering it ; j 

(c) where a contract or agreement of any kind is effected by correspondence 

consisting of two or more letters, and any one of the letters bears the 

proper stamp, the contract or agreement shall be deemed to be duly 
stamped ; 

(d) nothing herein contained shaii prevent the admission of any instrument 

m evidence m any proceeding in a Criminal Court, other than a proceed- 

ing under Chapter XII or Chapter XXXVI of the Code of Criminal Proce- 
dure, 1898 ; 

(e) nothing herein contained shall prevent the admission of any instrument 
m any Court when such instrument has been executed by or on behalf of 

[the Crown], or where it bears the certificate of the Collector as provided 
by section 32 or any other provision of this Act. 

Inserted by S. 3 of the Indian Stamp (Amendment) Act, 1906 (V of 1906). 
Substituted for the words “the Government** by A. O. 

Provincial Amendments. 

BOMBAY 

In Proviso (a) to S. 35 before the words “one anna” insert the words “two annas.” 
Central Provinces and Berar. — Bombay Act II of 1932, Pt. IV, S. 15 (2). [1-4-1932.] 

In clause (a) of the proviso to S. 35 substitute the words “a receipt” for the 
words an instrument chargeable with a duty of one anna or half anna only or.” 

. P. and Berar Act V of 1948, S. 2 [30-1-1948.] 

EAST BENGAL 

For modification in the interpretation of the words “duly stamped”, see the 

Indian stamp (East Bengal Amendment) Act, 1949, the text of which is given under 

2 ,. ( 11 ). 

MADRAS 

In clause (a) of the proviso to section 35, 

(i) before the words “one anna” insert the words “one and a half annas” ; 

—Madras Act XVI of 1943, 3. 4 (c). [1-10-1943.] 

(ii) after the words “half an anna only” insert the following, namely 

or a mortgage of crop (Art. 34 (a) of Sch. I A) chargeable under clauses (aa) 
or (bb) of section 3 with a duty of four annas.” 

— Madras Acts Vlof 1^22,3. \2l25A-\922]and XVlof 1943,3. 4 (c). [1-10-1943.J 

SIND 

Same as that of Bombay. — 3ind Act I of 1938, 3. 2. [31-3-1938.] 

UNITED PROVINCES 

In clause (a) of the proviso to S. 35, for the words “an instrument chargeable 
with a duty of one anna or half an anna only” substitute the words **a receipt*’. 

—U. P. Act XVIII of 1938, 3. 3A. [13-2-1939.] 

•C1879~S. 34 para. 1 aad Prov. 1 and 2 ; 1869— Ss. 18, 19, 20, 28 and Sch. II, Art. 11 ; 
1862— Ss. 14, 15, 17, 22 and Sch. A, Art. I ; 1860— 6>. 12, 13, Cf. (1870) 33 & 3* 
Viet., C. 97— Ss. 16 (1), 17, 54 (1) ; (1891) 54 & 55 Viet., C. 39— Ss. 14, 15.] 
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Relevant reference to other Act. 

For modifications of the provisions of S. 35 in respect of instruments to which 
the Indian (Specified Instruments) Stamp Act, 1924 (XIII of 1924) applies, see S. 3 
of that Act reproduced in Appendix J. 


Synopsis 


1. “Instrument chargeable with duty.’* 

2. Applicability of section to documents 
executed before this Act. 

3. “Is duly stamped.’* 

4. Act applicable to determination of duty. 

5. Due stamping -Onus of proof. 

6. Stamp objection— Duty of Court. 

7. Document not duly stamped— Eflect— 
General. 

8. “For any purpose.*’ 

9. Refreshing memory. 

10. Cross-examination. 

10a. Corroboration. 

11. “Or acted upon.** 

12. Suit on original consideration. 

13. Secondary evidence. 

14. Admissibility of other evidence to prove 

transaction. 

14a. Admissions by defendant. 

15. Unstamped decree for partition. 


16. Registration. 

17. Arbitration proceedings. 

18. Proviso (a) — General. 

19. Promissory note. 

20. Bill of exchange. 

21. Instrument chargeable with duty of one 

anna or half an anna. 

22. “Subject to all just exceptions.” 

23. This section and S. 26. SeeS.20Not.il') 

24. Proviso (b). 

25. Proviso (c). 

26. Proviso (d). 

27. Document bearing Collector’s certiflcale 
— Proviso (e). 

28. Delivery of signed and stamped blank paper 

29. Power of appellate or revisional Court. 

30. Party succeeding on stamp objection — 

Right to costs. 

31. Recovery of stamp duty. Soo Notes on 

Ss. 29, 40. 44 &n<\ 43. 


1. “Instrument chargeable with duty.” — Section 3 is the charging section 
under this Act and in order to determine if a document is chargeable with duty, 
the provisions of S. 3 must he considered in connection with the document. But 
this will be only with reference to documents executed after the coming into foice 
of this Act. With regard to documents executed under prior Stamp Acts, the pro- 
visions of the respective Acts will have to be applied.^ (See S. 2 (6).) 


For instances of documents not chargeable with duty see the cases noted below. ^ 


See also Notes on S. 2 (6) and S. 3. 


2. Applicability of section to documents executed before this Act. In the 
case of documents executed while prior Acts were in force, the question as to whether 


Soction 85 — Note 1 

1. -See (’85) 1886 Pun Ro (Rev.) No. 7, page 
10 (10), In the matter of application of Devi 
Ditta Mol. (Under the provisions of the 
Stamp Act of 1879 the duty chargeable on an 
insufficiently stamped document must be 
decided with reference to the Act in force 
at the date of the execution of the document, 
but the penalty leviable is determined in 
all cases by the Act of 1879.) 

2. (’76) 23 Suth W R 325 (326) (DB), SUul 
Persofl V. Monohur Doss. (A letter con- 
taining an admission does not require a 
stamp before it can be admitted as evidence.) 

<1830) 172 E R 719 (719) : 4 C & P 312 (312), 
Doe d. Lambourn v. Pedgriph. (A draft agree- 
ment had on the back of it the following 
memorandum, “Wo approve of this draft.” 
And this was signed by the parties — Held 
that it did not require any stamp.) 


1828) 172 E R 499 (499) : 3 C & P 456 (456) 
Hill V. Johnson. (In assumption, by the 
endorsee against the drawer of a bill of 
exchange, the defence was that time had 
been given to the acceptor. To meet this 
defence, a copy of a paper that the defendant 
had promised to sign, was offered in evidence. 
By this the defendant consented to the plain- 
tiff^B using any moans to obtain payment 
from the acceptor without prejudice of his 
right to recover from the drawer — Held that 
this paper did not require a stamp.) 

[See also (’21) 8 AIR 1921 Mad 71 (71, 72), 
VenkataciMlapathi CheUiar v. Lakshman^ 
CheUiar. (External evidence is adnussible 
to show that an unstamped acknowlodginent 
was not signed to supply evidence of the 
debt connected with it.) 

(’36) -23 AIR 1936 Nag 225 (220): 167 Ind 
Gas 673 (DB), Ananda Namdeo v. Pundlik 
Tukaram. (Instrument is a document which 
affects any right or liability.)] 

2 SA 24 
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they are duly stamped must be decided with reference to the prior Acts.^ Where 
it is found not to be duly stamped according to the old enactments the question of 
admissibility' in evidence will, however, faU to be decided under this section. * 

3. “Is duly stamped.” — The expression “duly stamped" has been defined ini 
S. 2(11) and the commentaiy on that sub-section may be referred to. 

There are three chief points to be considered in determining whether an instru- 
ment (which is stamped) is “duly stamped".^ These are — 

(1) whether the stamp is of the required amount ; 

(2) whether the stamp is of the required description, adhesive, impressed, etc. 

(See S. 10.) ; 

(3) whether the stamp has been a ffix ed or used in the authorised manner. 

For instance, S. 12 requhes that adhesive stamps must be cancelled and that 
otherwise the document will be considered as not stamped.^ Si mil arly, under S. 17, 
instruments executed in British India must be stamped before or at the time of 
execution. 3 

Thus, it is not enough that at the time whcii a document is tendered in evidence it 
bears a stamp of the required amount and description. It is further necessary that 
the instrument must have been stamped at the proper time. Under the Acts prior 
to that of 1879 it was sufficient if a document was stamped at the time when it was 
offered in evidence. There was no provision requiring it to be stamped at the time 


Section 36 — Note 2 

1. (’70) 2 Cal 58 (87, 88) (DB), M(yran v. 

Bibee. 

(’yi) 14 Mad 265 (258) (FB), Bejerence under 
Stamp Act, S. 4C- 

Also soo Note 4 and S. 2 (6) Note 1. 

2. (’84) 1884 All WN 328 (329) (DB), At- 
mamrn v. Sardar Kuar. 

(’89) 13 Bom 493 (496) (DB), Qurpadapa v. 
A’aro Vithal Kulkami. 

(’74) 13 Bong LR (App) 33 (34) : 21 Suth 
W R 440 (DB), Nandan Mieser v. Chatter- 
hati. (Suit for rocovorj' of money on a 
Chitta which was unstamped. Tho Judgo 
refused to admit it in evidence on payment 
of penalty holding that ho had no power 
under S. 28 of Act XVIII of 1869 to do so — 
Held that tho dociunont was in effect a pro- 
missory note and not a bond and therefore 
the Judge had no power under that section 
to allow it to bo stamped.) 

(*82) 5 Mad 394 (396); 7 Ind Jur 16 (FB), 
Bcference under Stamp Act, S. 46. (Tho duty 
chargeablo in respect of an instnimont exe- 
cuted before tho Act of 1879 must b<» docidod 
with rofoxenco to tho Act in force at the date 
of execution of the' doomiient, but tho pe- 
nalty leviable is tlotenninod in all 
cases by Ss. 34 and 37 of the Act of 1879 
irrespective of the date of execution of the 


documont.) 

[But see (’81) 3 Mad 261 (253) (DB), Narayarh- 
Chetty V. Karuppaihan. (Instrument cons- 
tituting promissory note under prior Act 
but not constituting promissoiy note under 
later Act which was in force at time of 
suit — Held it must bo treated as promis- 
sory note and os absolutely iuadiiussible — 
Submitted not correct.)] 

Section 35 — Note 3 

1. (’33) Mad S M p. 42. (Citing, Donough’s 
Indian Stamp Act, page 349. — Tho expres- 
sion “duly-stampod” (Soctiou 2 (II) would 
seem to mean not only bearing a stamp of 
tho proper value, but also stampt'd at tho 
right time (Sections 17, 18 and 19), in the 
proper manner (Sections 13 and 14) with the 
proper description of stamp (Sections 10 
and 11) imder the Stomp Rules, and duly 
cancelled (Sections 12 and 13.)) 

2. (’32) Ind Rul 1932 Lah 624 (624). Batanlal 
V. Uuia. (One anna receipt stamp aliixcd 
to instrument of receipt, but not cancollod. — 
Held, instrument must be considered to 
have boon luistampod.) 

3. (’89) 13 Bom 484 (485) Jethibai v. Barn- 
chandra NaroUarn. 

(’37) 24 AIR 1937 Rang 392 (394): 193< 
Rtmg LR 196: 172 Ind Cas 601 (DB), IM- 
liam Aloeea Ezekiel v. Sarah Saul Sojacr- 
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of execution. The law is different now.* (See Note 11 on S. 17.) 

So also, in regard to the cancelling of adhesive stamps, the cancelling must be 
done at the time when the stamps are afhxed or the document is executed. It is 
not enough if the stamps are cancelled subsequently.® (See Note 5 on S. 12.) 

Sometimes it is said that the expression "duly stamped” refers to the time 
when the document is tendered in evidence.® It is submitted that this remark is 
apt to mislead. The expression “duly stamped” is to be taken in the sense ot the 
definition in S. 2 (11) read with the other provisions of the Act. Such i*rovisions 
clearly prescribe a time for the stamping of documents and unless they arc complied 
with, the document will not be one “duly stamped. 

In East Bengal, S. 3 of the Indian Stamp (East Bengal Amendment) Act, 
1949 provides that when the registering officer is satisfied that impressed stamps 
of requisite description and value are not available from the Collecting Govern- 
ment, tiie stamp duty on instruments presented for registration, payable under this 
Act shall be paid to the registering Officer in cash when it is less than Ks. lofi and 
by Treasury Chalan when it is Bs. 100 or more, who shall emiorse the payment on 
such instruments where upon the instrument shall be deemed to have been duly 
stamped within the meaning of this Act. [For full text ol the Act see under S. - 

( 11 )]- 

In determining the nature of an instrument for purposes of stamj) duty, the 
Court must only consider the instrument as it is and should not lo(»k at extraneous 

circumstances.’ (See S. 3, Note 12.) 


Also see S. 17 Note 10. 

4. (’13) 19 Ind Cas 445 (440) (UB) (All), 

Abid Hitsain v. Asgluir Huaain. 

(■75) 12 Bom HCR 208 (209), R/touram 
Mudnn Qopal v. Hamnarayan Qopal. 

(’67) 3 Bom HCR (AC) 92 (93) (DB), Atma^ 
ram v. Amirchand. 

(’82) 9 Cal L Rep 272 (275) (DB), Kalichum 
Dan V. Nobo Kristopal. 

(’75) 24 Suth W K 198 (200) (DB), Sree Mutty 
Noar Bibee v. Shaikh Rumzan. 

Also see S. 17 Noto 7. 

6. (’33) 20 AIR 1933 Lah 148 (149): 145 

Ind Oas 154 (DB), Kfuizan Shah v. Atta 
UUah. 

(■12) 10 Ind Cas 834 (835) (DB) (Lah), Sun- 
dara Das v. People's Bank of India. 

(’04) 2 Low Bur Rul 103 (104), Maung Ba 
Kywan v. Ma Kyi Kyee. 

(1882) 7 App Cas 172 (175) : 51 LJPC 50: 
40 L T 435 ; 30 W R (Eng) 904, Vernon 
Allen V. Meera Pxdlay. 

6. (’04) 0 Bom LR 699 (703), Motilal v. 

Jaymohandas. 

7 (’26) 12 AIR 1925 Bom 627 (628) : 90 

In<l Cos 086 (DB). liamprasatl v. Shnntvas. 
(10 Cal 432 and 6 Bom L R 699 followed.) 

(’03) 27 Bora 279 (280) : 6 Bom L R 28 (FB), 
Sakh€irarn v. Ramchandra. (Local custom 
to vary terras of document not to bo consi- 
(h»rod.) 


(’37) 24 AIR 1937 Rang 392 (394) : 1937 Kmig 
LR 190:172 Ind Cas 001 (DB), \V^lilam 
Moses Ezakiel v. Sarah Saul Sofaer. 

(1894) 2 QB 715 (719): 04 LJQB 99:71 
L T 108 : 43 W R (Eng) 22, Royal Bank of 
Scotlarul v. ToUenluim. (Post-dated choqu-' 

■ stampod as choqiu* is admissiblo in ovidonco.) 

(1877) 2 Ex D 205 (207) : 40 LJQB 005: 
36 L T 182 : 25 \V R (Eng) 305, Oatty v. Fry. 
(Post-daUul choquo.) 

(1871) 24 LT 130 (131) : 0 Q B 209 : 40 L J 
Q B 141 Bull V. O'Sullivan. 

[See (1848) 176 ER 340 (341) : 2 Car & Kir 
810 (813), Hankins v. CliUterbuck. (H 

parties choose to divide th(»ir contracts so 
a.s to lessen tho amount of stamps they may 
legally tlo so.) 

(1827) 108 E R 590 (597, 598) : 0 B & C 605 
(609, 670), Kiiuj v. InhabitarUs of Ridgwell, 
(Whether the stamp is an appropriate stamp 
for the instrunuvnt depends on tho legal effect 
of the instrument itself. Whore an instru- 
m<mt, which, in terras, purported to be a 
convoyanco of land, but which not a 

deed, not being under seal, and thoroforo 
could not operate os such, contained a sti- 
pulation not to disturb the party mtondod 
to tak<* the premises, in tho enjoyment of 
thorn, it was helfl to operate os an agrooment 
and to require a stamp appropriate to such 
instrument and os an agrooment it was ad- 
missible in ovidonco.)] 
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It has been held that the word “is" must be liberally interpreted so as to include 
“has been." Consequently, it has been held that where a promissory note is duly 
stamped at the time of its execution the document is admissible in evidence al- 
though at the time when it is tendered in evidence, it is no longer duly stami^ed by 
reason of the loss or removal or obliteration of the stamp.^ 

An objection that an instrument is not duty stamped is to be given effect to 
although it is not sustainable on the identical grounds on which it is raised.® 

] llustrativa cases. 

The following are some illustrative cases bearing on the description of stamps 
to be used and the manner of stamping documents : 

(1) Where an acknowledgment of a debt is stamped with a one anna postage 

stamp instead of a receipt stamp, it must be treated as not stamped at 
all.i« 

(2) A demand promissory note stamped with a quarter anna postage stamp 

is not duty stamped. 

(3) A Rule under the Stamp Act of 1879 provided that promissory notes charge- 

able with a duty of 6, 8 or 10 annas should be written on hundi paj^er. 
It was held that this did not preclude other promissory notes being 

w'ritten on hundi paper. 

(4) Under the Act of 1809, it was held that an instrument written on two 

stamp papers without a certificate requried by S. 49 could be admitted 
in evidence after the payment of penalty under S. 20 and not otherwise.^® 

(5) Where an instrument is written on one impressed sheet but two impressed 

sheets are used to make up the amount of duty chargeable, the instru- 
ment is not duty stamped as it offends against S. 13 and Stamp Rules, 
1925 ; Rule 7 (l).i^ 

Document stamped with optional stamp under S. 26 whether duly stamped. See Note 16 on Sec- 
tion 26. 


[5e« also (1863) 1 Mad HCR 226 (228) 

(DB), Chiujiaiya Nattofi v. Muttusvami 
PiUai. (In determining the stamp to bo 
affixed to a document, the state of things 
at its execution has alone to bo regarded. 
The contract was hold to bo a partnv^rship 
agreement.)] 

Also see S. 3 Note 12 and S. 27 Note 2. 

8. (’34) 21 AIR 1934 All 388 (389) : 56 All 

781 : 149 Ind Gas 90, Mt. Metva Kunwari v. 
Boure. 

(1842) 3 Q B 687 (688, 689) : 12 L J Q B 36 : 
114 E R 670 ; 61 R R 362, Doe d. Prayer v. 
Cooynbs. 

[-See (’34) 21 AIR 1934 Rang 364 (365) : 153 
Ind Gas 531, U Kyaw v. Hari DiUt. (More 
plea that there were two stamps one of which 
was lost subsequently is not enough — If 
plea is not proved, plaintiff must lose his 
suit.)] 


9 . (’07) 9 Bom L R 1034 (1038), R. D. Sethna 
V. Mirza Mahomed. 

10. (’01) 23 All 213 (215, 216) : 1901 All 
W N 64 (FB), Reference under S. 57 of Aet 
No. II of 1S99. 

11. (’17) 4 AIR 1917 Bom 223 (223) : 42 
Ind Gas 947 (DB), Venkataratnan v. Shanka- 
ranarayan. 

12. (’91) 14 Mad 32 (34. 35). Bank of Madras 
V. Subbarayalu. 

Also see S. 2 (11) Note 7, S. 10 Note 12 and 
Art. 49 Note 4. 

13. (’76) 1876 Pun Re No. 26, page 42 (43) 
(FB), Cheyn Sukh Doss v. Musa. 

(’74) 7 Mad HCR (App) 36 (36). Anonynunu. 

14. (’14) 1 AIR 1914 Mad 358 (359) : 23 Ind 
Goa 110, Mohanlal Kanailal v. KesrimuU 
Chordiya. 

Also see S. 2 (11) Note 9 and S. 13 Note 4. 
(But see (’70) 13 Suth WR 41 (43) (DB), 
A. D. Dunne v. Ameeroonissa Klioteon.] 
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4 Act anplicable to determination of duty.— As explained in the Notes on 
S 2 mi the question whether an instrument is duly stamped must be determined 

p.;; i:,r,?^;££^eS,s 

missory note. 

But the above consideration applies only to the determination of the c.uest.on 
whether an instrument is duly stamped. 

Wlim .n imlrament I. not dnly .Umped .coording to 

note Lder this Act, it may be admitted in e-^ence ^ ""the 

Proviso (a) although it was a promissorj^ note according t 

Act whicVwas in force at the time of the execution of the instrument. 

Xhe cases cited below» are opposed to this view, and it is respectfully submitted 
that they are not correct. 

5. Due stamping-onus of proof. -Prima 
a document is not duly stamped is on the party impeaching the document. 


Section 85 — Note 4 

1. {’67) 1867 Pun Re No. 59, page 119 (119) 

(DB), TurUe v. Mukhram. 

(’91) 14 Mad 266 (268) (FB), Reference under 
Stamp Act, S. 46. (An assignment of an 
interest in a will was executed by an un- 
stamped instrument on the 26th May, 1862. 
It was not chargeable with stamp duty 
either under the Stamp Act, XXXVI of 
1860 or X of 1862. Consequently, no pe- 
nalty could bo levied under Act I of 1879.) 

(•82) 6 Mad 394 (396) (FB), Reference under 
Stamp Act, S. 46. 

(’21) 8 AIR 1921 Pat 218 (223) : 70 Ind Cafl 
232 (DB), Pratap Udainath v. O. N. Saht. 
(In the absonco of any Regulation dealing 
with stamp duty applicable to a kabuliyat 
of a grant for life, no penalty can bo oxootod 
on the ground of the kabuliyat being in- 
sufBriently stamped.) 

(1877) 3 QBD 170 (173): 47 LJQB 147; 
37 LT 633:26 WR (Eng) 112, Clarke -v. 
Roche. (A deed, purporting to appoint a 
now trustee, appeared when tendered .m 
evidence to bo sufficiently stomped accord- 


ing to the law in force on the <lay when it 
wL dated, but it was proved to haw been 
executed some years previously, and t^ 
stamp according to the law then m force wm 
in3ufficient>-Held on the 

Sa. 15, 16 and 17 of the Stamp Act of 1870, 
that the deed could net be admitted in evid- 
ence.) 

Also see Note 2. 

2 See cases in foot-note (1). 

3 ^81) 3 Mad 251 (253) (DB), Narayafuin 

Ch^i V. Karuppathan. 

of this case see Note 1 on b. 2 to).) 

(’07) 9 Bom LR 1034 (1041) R. D. ^ethna v. 

Mirza Mahomed. 

Also see Note 19. 

Section 35 — Note 5 

* /iflftAi Q P D 215 (217) : 63 L J P 88 : 33 

'WB (eI^ 171 :6VlT 271 

(m4) 162^ B 1263 (1264) : 13 L J Ex 113 . 

o T 'T ^ns\ 285 WHsofi V. Sft^xth, 

(1842) 3 QB 687 (688, 689) : 12 L J Q B 
36 : 61 R B 352 : 114 E B 670. Doe d. Prayer 

V. Coombs. 

(1831) 109 ER 1120 (1120): 2 B & Ad 205 
' (206), King v. Inhabitants of Enderby. 
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1-lence, where a document properly bears adhesive stamps and the stamps are of 
the pro])cr amount and the stamps are cancelled, it will be jjresumed that they were 
affixed and cancelled at the proper time.^ Similarly, where a document requiring 
an impressed label is shown to have been stamped with such label it will be presumed 

is shown that the label was attached and impressed bv the j'roper 
officer according to the rules. ^ 


here a document is ]u oved to have been lost or is in the possession of the 
opjiosite party who fails to produce it after notice and secondary evidence is sriven 
of the contents of the document, it will be presumed that the original was duly 
stamped. (See Evidence Act, sections 89 and 114). Where the original is shown 
not to have been duly stamped, the secondary evidence cannot be admitted.^ 

W here a ])arty refuses, after notice, to produce a document in his possession, he 
cannot subsequently produce that document, for the purpose of showing that the 
document was not duly stamped. (See Evidence Act, section 164.) 


6. Stamp objection — Duty of Court. — The duty of rejecting an instrument, 
if it is unstamped, is imposed upon the Court. The duty is to be performed whether 
or not the counsel objects to its admission. (See also S. 33, Note 8.) The Court 


2. (’37) 24 AIR 1937 Rang 392 (394): 1937 

Rang LR 190: 172 Ind Cos 601 (DB), Wil- 
liams Moses Ezekiel v. Sarah Saul Sofaer. 

fSee (1874) 31 LT 372 (374): 23 \VR (Kng) 
89, Marc v. Rouy. (By Ss. 24, 51 and 54 
of tho Stamp Act of 1870, a foreign bill in 
order to bo admissible in evidence, requires 
only that tho proper stamp should have 
been duly affixed. Although not cancelled, 
if the holder proves that the proper stamp 
was affixed before the bill came into liis 
possession, tho burden of proof that it was 
not duly stamped is thrown upon tho person 
objecting to its admission.) 

(1868) 18 L T 904 (904) : 3 O P 286 : 37 L J O P 
146: 16 W R (Eng) 1128, Bradlaugh v. De 
Ri'a. (Tho holder of a bill of exchange drawn 
out of the United Kingdom, and having a 
proper adhesive stamp affixed to it accord- 
ing to tho English Stamp Act, is not boimd 
to prove that tho stamp w<i« so affixed at 
the time the bill came into liis possession.)] 

8. (’41) 28 ATB 1941 Lah 345 (346) : 196 

Ind Oas 619, Peoples' Instalment and Savif^gs 
Bank Ltd. v. Qian Chand. (Original instru- 
ment lost and secondary evidence sought 
to be adduced — Question as to stomp on 
original.) 

Also see S. 2 (13) Note 1. 

4. (1872) 5 HL 624 (631) : 42 L J Ch 173, 

Marine Investment Co. v. Haviside. (Al- 
though, upon the presumption omnia rite 
tsae actaj if secondary evidence is tendered 
to prove tho contents of an instrument, 
which is either lost or retained by the oppo- 
site party, after notice to produce it, the 
Court will presume that the original was 
duly stamped, unless some evidence to tho 
contrary be given ; yet where there is evid- 


ence that an instrument, unstamped at its 
execution, continued for a considerable 
time after its execution unstamped, the onus 
is shifted, and unless evidence is produced 
at some time subsequently, the conclusion 
is that it remained unstamped.) 

(1815) 171 ER 394 (394): 18 RR 744, Crisp 
V. Anderson. (Against a party who refuses 
(after notice) to produce an agreement, it is 
to be presumed that it is stamped. But the 
party refusing is at liberty to prove the 
contrary.) 

5. (’13) 19 Ind Oas 445 (440) (DB) (All). 

Abid Husain v. Asghar Htssaiy\. 

(’82) 7 Oal 266 (269) : 8 Oal L Rop 533 (DB). 
Sheikh Akbar v. Sheikh Khan. (A copy of 
a lost promissory note which is itself inad- 
missible in evidence as being insufficiently 
stcunped, cannot be received in evidence 
any more than the original.) 

(1848) 136 ER 1446 (144^): 18 LJCP 32. 
Crowther v. Solomons. 

(1847) 63 E R 1134 (1137, 1138) : 9 L T (OS) 
431, Blair v. Omuifui. (Where proof is 
given of the loss of a written instrument 
by a document which itself shows that such 
instrument was originally insufficiently stamp- 
ed, the Court will not presume that the 
instrument was over properly stamped nor 
admit ordinary secondary evidence of its 
contents. But the Court received as se- 
condary evidence a draft of such instrument 
produced at tho hearing, with such a stamp 
as the instrument itself required, as the ins- 
trument appeared to have been only lost by 
the party sought to be charged under tlie ins- 
trument, although it was not proved to ha^••' 
been fraudulently destroyed by him — Boas- 
field Y. Godfrey, (1829)130ER 1122 , followed.) 


s 
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•cannot also give effect to an agreement between the parties to waive the objection 
as to stamp. ^ See also Note « . 

7 Document not duly stamped-Eflect-General.^An instrument not 
dencei=> or registered, or authenticated or acted upon by any public omce . 


[See (1872) 42 L J Ch 173 (176, 177): 5 HL 
624, Marine Investment Co. v. Hamstde. 
(Where there is evidence that an instru- 
ment, unstamped at its execution, continu- 
ed for a considerable time after its execu- 
tion unstamped, the onus is shifted, and 
unless evidence is produced to lead to the 
belief that it was stamped at some tirne 
subsequently, the conclusion is that it 
remained unstamped.)] 

Section 35— Note 6 

1. (1889) 6 T L R 382 (383), Bowher v. Wil- 

liamson. 

(1834) 40 E R 134 (136) : 3 L J (NS) Ch 205 ; 

41 R R 88, Owen v. Thomas. 

Section 35— Note 7 

1. (’82) 4 All 462 (469, 477, 478) : 1882 All 

W N 106 (DB), Shankarlal v. Sukhrant. 
(Where a mortgagee transferred his interest 
in the mortgage, by means of an unstamped 
endorsement, to another person who subse- 
quontly purported to re-transfer it by re- 
turning the mortgage-deed to him — Held, 
by Straight, J., that the transfer by endorse- 
ment, though not stamped according to law 
•effected a valid transfer of the mortgagee s 
interest, which could be re-transferrod only 
by moans of a formal deed stamped according 
to law ; that the effect of the transfer by | 
endorsement could not be altered by the 
circumstance that the return of the mortgage 
deed was in pursuance of an award mady by 
arbitrators to whom the disputes between 
the parties had boon referred ; that such 
award could not confer on the re-transfer 
by retuni of the deed, a validity which was 
wanting in it, owing to the absence of a formol 
stamped deed of assignment and that the 
original mortgagee’s suit to enforce the terms 
of the mortgage, based on his title by ro- 
transfor, was not maintainable — Held, by 
Mahomood, J., that both the transfer by 
ondorseinent and the ro-transfor by return 
of the document being ineffective in law, the 
mortgagee’s rights remained as before tho 
traiwior by him, and ho could sue to enforce 
the terms of the mortgage.) 

(’73) 1873 Bom P J 112 (DB), Vinayak Laksh- 
man v. Mahadaji Damodar. (The diatmc 
tion between the utter invalidity of a docu- 
ment and its mere inadmissibility in evidence 
is porfootly well cstablishod. Whether a 


document is valid or invalid depends upon 
what the substantive law was at the tmie ana 
place of execution. If at such tnno, it was, 
according to law, invalid there, it is 
tinues invalid everj'where and for all time. 

If, however, at such time, it was not invalid 
according to that law, but merely ma^nissiblo 
in evidence according to the adjective law 
(lex fori) of tho place of its execution it is 
not and does not continue so inad^ssible 
except where and whilst such o** sinular law 
ifl in force, its inadmissibility , like all other 
matters of procedure being regulated by the 
lex fori of tho place where the suit is brought 
in which it is sought to be used.) 

•(’42) 29 AIR 1942 Oal 386 (389) : 201 lud 
Cas 557 (DB). Purna Oiandra v. Kalipa(^ 
Roy. (Gift-deed executed and signed ^ 
donor on plain paper as no stamp could bo 
procured at the time. Tho deed w.is staijM^d 
after the death of the donor under the oidors 
of the Oolloctor and was then registered, it 
was argued that the deed was neither a com- 
Dleto nor a legally valid document when it 
was signed by tho donor without 
Btamp being attached to it. .\nd a.s tho 
donor died before the deed was completed 
there could be no acceptance d^nig the 
lifetime of tho donor as required by S. 
Transfer of Property Act— Held. 
stamp a document which has got 
ed under tho provisions of the Stamp Act 
does not affect tho validity of tho transaction 
embodied in tho document.) 

(’37) 24 AIR 1937 Cal 766 (767) : 1 L R (193() 
*rOal 2l7-. 173 Ind Civs 2 G 3 0ulzart La! v 
Ram Qopal. (There is a clear distmction 

between invalidity and o 

documents. Certain statutes 
mflfits invalid if they are not stamped, lor 
instance, S. 03 of tho English Stump Act. 
But no provision of tho Indian Stamp Act 

has this effect.) 

rexD 13 .UR 1920 Cal 877 (878) : 53 Ca 515 : 
95 Ind Cas 483 (DB), Joyman Be>oa v. hann 

Sarkar. . 

LTil": ?iNv R %Zo%%weU 

V London db Provincial Bank. (I.indloy 
L J — “No case that I know of can be 
Vr. «liew that a misstated considera- 
tion or an erroneous stamp would invalidate 

tho deed.’’)] 

Also see S. 3 Note 22. 
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Where a document is not sufficiently stamped it cannot be admitted in evidence 
to the extent of the subject-matter as to which the stamp duty paid is sufficient, 
and rejected as to the rest. The instrument can be admitted or rejected only as a 

whole. 2 

It is submitted that this principle applies even where an instrument comprises 
several distinct matters within the meaning of S. 5. The reason is that even in such 
cases, there is only one instrument and under this section an instrument can only 
be dealt with as a whole. See Note 8. 

The decision of the Bombay High Court® that a party can abandon a part of his 
claim under an instrument so as to make the instrument admissible in regard to 
the reduced portion of the claim is, it is submitted, not correct. 

The bar to the admissibihty, etc., of an instrument under this section does not 
depend on an objection by a party. Even where an objection is withdrawn by a 
party, the question must be dealt with by the Court or public officer as the case 
may be.^ 

It is only the particular instrument which is chargeable with stamp duty and 
which is not duly stamped that is inadmissible under this section. See Note 8. 

Though the validity of an instrument is not affected by its not being duly 
stamped, persons taking transfers of property are entitled to insist that the title 
deeds must all be duly stamped.® 


la, (’46) 33 AIB 1946 Mad 467 (458) : 227 
Ind Cas 374, Suhhiah Pillai v. Muthathal 
Achi. (Mortgages evidenced by un6tamp>ed 
documents suppressed by defendant — Still 
prohibition in S. 36 wll come into play.) 
(’26) 13 AIR 1926 All 369(369) : 48 All 332: 
93 Ind Oas 63, Chotey Lai v. Oirraj Kishore. 
(Un stamped document, imless it is ad- 
missible under some special provision of law, 
is mere waste paper for the purpose of 
judicial proceedings. 

(‘11) 36 Bom 29 (33) : 7 Ind Cas 066 (DB), 
Bustoniji V. Vinayak Oangadhar. 

2. (’72) 14 Moo Ind App 24 (38) : 16 Suth 

W R 32 (PO), Mantappa v. Baswantrao. 

Also see S. 26 Note 12. 

8. (’80) 4 Bom 19 (20) : 4 Ind Jur 413 (SB), 

Chimrwji v. Jianu. 

4. (’25) 12 AIR 1925 Lah 552 (564) : 91 Ind 

Cas 772, Quranditlomal v. Firm Qurdasmal 
Bamchand. 

{See also (’37) 24 AIR 1937 Oal 766 (766,767) : 
ILR (1937) 1 Cal 267 : 173 Ind Oas 263, 
Qulzarilal v. Bam Gopal. (It is for the 
Court to take notice of absence of necessary 
stamps.)] 

6. 5cc (1903) 2K B 121 (129, 130) : 72 L J K B 
681 : 88L T 676 : 62 W R (Eng) 117, Maynard 
V. Consolidated Kent Collieries Corporation. 
(A transfer to the plaintiff of shares in the 
defendant company was presented for re- 
gistration. The stamp on the transfer was 
in accordance with the consideration stated 
on the face of it, but it was discovered that the 
consideration so stated was less than that 
which had been given. The directors there- 
fore refused to register the transfer. In an 
action for damages arising out of this refusal, 
held that since a transfer not duly stamped 


according to law would not, by reason of S. 14 
(4) of Stamp Act 1891, be available in a 
Court of law either to enforce rights of the 
company against the transferee, or to justify 
an alteration of the register of shareholders, 
the directors were entitled to refuse to re- 
gister the transfer, and that in determining 
whether the transfer was stomped they were 
entitled to go behind that which ^peered on 
the face of document ; Whiting To LoomeSy 
(1881) 17 Oh D 10, followed.) 

(1898) 79 L T 66 (67), Coleman v. Coleman. 
(Vendee entitled to ask vendor to stamp 
tinstamped agreement of lease subject to 
which he hcis purchased the property.) 

(1883) 24 Oh D 119 (126) : 52 L J Oh 777 : 49^ 
LT 266 : 31 WR (Eng) 716, Ex parte Birk’ 
beck Freehold Land Society. 

(1881) 17 Oh D 10 (11): 50 LJ Oh 463 : 44 
L T 721 : 29 W R (Eng) 436, Whitir^ To 
Loomes. (Lush L. J. — A purchaser is en- 
titled to have every deed forming a step in- 
>ii« title in such a shape that he can, if he 
needs it, give it in evidence. A mortgage- 
deed was insufficiently stamped with a lOs 
stamp. The mortgagor made a contract for 
sale with one B and it was agreed that the 
mortgagee should join in the convey^c^ 
The purchaser claimed that the deed should 
be stamped with full duty — Heldr that a 
purchaser is entitled on a contract for sale 
with a mortgagor, to require the mortgag^ 
deed, which is insufficiently stamped, to w 
stamped before completion to the full 
valorem duty at the vendor’s expense, no^ 
withstanding that the mortgagee may have 
consented to join in the conveyance . 
long as the mortgage deed is not properly 
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An unstamped instrument may be a “valuable security” within the meaning of 

S. 477, Penal Code.® 

8. “For any purpose.” 

Law before 7570— Under all the repealed Stamp Acts, from (1835) o & 6 Will & 
M c^l S 11 to (1870) 33 & 34 Viet., c. 97, S. 17 the relevant won s had been 

“be pleaded or given in evidence, or admitted to be good, useful, ^ 

o? eStv - aLfb^a long chain of decided cases it had become settled aw that an 
unstemped’ instrument wL admissible for a coUateral purpose. (See ChitU s Sta- 
tutes, 6th Edn., 1913, Vol. 14, page 369 foot-note (z).) 

The following are instances; 

An unstamped promissory noto was admissible to show that it had been signer 

"" T 1 'pS B°°,mpe.ehing Bd return «■ a a" 

House of Commons, on the ground of bribery. A entered into ^he 

Bideration of a sum of money and upon other terms, to proceed admissible 

petition. It was held that the written agreement though unstamped was admiss o 

L evidence, for the purpose of showing the illegahty of the transac i , 

to an action for the sum agreed to be paid. 2 

Where the object of the evidence was not to enforce or set ^ 

as valid but merely to show that it was part of a scheme of fraud, and s 
a purpose collateral to the object apparent upon the face of it, 
ment, requiring to be stamped, but unstamped, was held admissible. 

In a suit to recover a certain debt, the defendant pleaded j^J^d 

been indebted to the plaintiff, and in the , t^Tebt but that 

i; Ld been paid by a bUl of exehange. It was held that the unsUmped bdl was 
admissible in evidence for the plaintiff to negative the alleged payment. 

In Matheson v. Ross^ where a paper purported to be a receipt ^ 

and also an agreed statement of accounts, which did no of accounts only, 

held that it might be given in evidence to show the agreed state 

though it had not been previously stamped. ^ ..ii reciuisites 

In Evans v. ProtheJ it was held that a document a 

to make it a valid contract and pi^orting to be ^ received as evidence 

receipt by reason of its being insufficiently stamped, m ^ 

of the contract. 


stamped the purchaser cannot uee it for any 
purpose whether to defend his title or attack 
a wrong doer.”) 

6. (’89) 12 Mad 148 (160) : 1 Weir 633 (DB), 
Queen‘Empres8 v. Ramasami. 

Section 35— Note 8 

1, (1813) 170 ER 1443 (1443) : 3 Oamp 
464 (464), Gregory v. Fraaer. 

2. (1838) 160 EB 1468 (1470): 8 LJ (NS) 
Ex 9 ; 61 R B 627, Coppock v. Bower. 

[See also (1803) 170 ER 749 (760) : 6 Esp 

92 (96), Dover v. Maestaer. (A promieso^ 
note given by a voter who has been bribed, 
for repayment of the sum given to him, m 
order to secure hia vote in an “action o 
debt” on 2 Geo. Ill, o. 24, against bf^^iory 
at eloctiona, may bo given in evidence, though 
not stamped, to prove the fact of bribery. ;j 


3I2^‘lfLy(OS)T5Vf86-BB'838 (841, 
valid upon the face of it, but which is te 

deredTevidence to show the transaction 
with which it is connected to be fraud, 
admissible though ui^t^P|d0^ 13 L J 

Vs) 0 P n: 2 L T (OS) 310 1 134 B B 1161. 

6®T8«)9 EB 1101 (1107); 2H L 0 286 ; 

6'\m2)‘WB 176 (177): 42 E B 674 : 
91 T J Oh 772: 19 LT (OS) 117. Reversing 
Prothero. (1850) 20 LJ Oh 448.1 
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Wiiere a deed contained assent of creditors and power-of-attorney requiring 
stamp, it was held that the assent might be looked at, and the rest rejected.’ 

A deed of composition, when tendered in evidence to prove the act of bank- 
ruptcy was iield admissible, although unstami^ed.® 

But it was held that an unstamped promissory note could not be admitted in 
evidence to prove the promise itself as such a purpose is a direct and not a collateral 
one.®^ 

It was held that an insufficiently stamped bill of exchange could not be looked 
at to i>rove an endorsement to the bill.® 

See also the undermentioned case.®^ 

Law under the Act of 187C — In the Act of 1870 also, S. 17 contained a provision 
similar to the one existing before 1870. The only exception was as to a promissory 
note or bill of exchange. An unstamped promissory note or bill of exchange was 
not available “for any purpose whatever." (See S. 54). In Ashling v. Boon,^^ 
decided under S. 54 (1) of the Act of 1870 (now repealed by S. 38 (1) of the Stamp 
Act of 1891), it was held that an unstamped promissory note was admissible to j)rove 
something collateral to the document itself. But the receipt of money was not a 
matter collateral to the document itself. 


Law under the Act of 1891 — Section 14 (1) of the Act of 1891 corresponds to 
4;his section and contains the expression “for any purpose whatever." The decisions 
under tlxis Act are conflicting. Thus in Mason v. Motor Traction Go.,^^ X company 
•entered into an agreement with Y company to sell its undertaking. The agreement 
was unstamped. It was held that the Court could look at a copy of the document 
not as an agreement but as deed evidencing the terms upon which X company pro- 
posed to sell. 

But in Fengl v. FengF^ during the hearing of a summons alleging desertion by 
the husband of his wife an unstamped separation agreement was tendered in evidence 
on behalf of husband. It w'as held that under the present law, an unstamped instru- 


7. (1867) 2 OP 488 (490); 36 L J O P 194 | 

16 L T 287 : 15 W R (Eng) 744, Butty v , 

BetUhall. \ 

8. (1868) 3 CP 167 (172) : 37 LJCP 113: ] 

17 LT 611 : 16 \VR (Eng) 363, Ponsford v. 
WaUon. 

[See also (1868) 4 Oh App 47 (49) : 38 L J , 
Bey 13: 19 LT 272:17 W R (13ng) 40, 
Be Qouldwell \ Ex parte Squire. (An un- 
stamped document cannot be received in i 
evidence for the propose of giving it effect or , 
supporting any claim vmder it ; yet it is 
admissible to show that the grantor has 
committed an act of bankruptcy.)] 

So. (1860) 128 RR 308 (313) : 3 LT (NS) 
799, Parmit^ v. Parmiter. 

[See also (1838) 51 RR 452 (455) : 150 E R 
1331 : 7 L J Ex 216, Jones v. Byder. (A 
promissory note if improperly stamped, 
cannot bo used as an acknowledgment or 
for any purpose.) 

<1828) 108 E R 856 (856) : 7 B & O 626 (626), 
Turner v. Power. (A had granted a lease 
of a land to B. This lease was in writing 
but not stamped. A afterwards panted 
.an oral lease to G of the same premises on 


the same terms as the lease of B. In a suit 
against C, tho lease betwon A aud B was 
produced — Held, as the lease was not stamped 
it could not bo received in evidence.)] 

9. (1831) 109 E R 933 (936) : 9 L .J (OS) K B 
129, Jardiixe v. Payne. 

9a. (1827) 108 ER 720 (721, 722) : 7 B&O 
261 (264, 265), Beed v. Deere. (Whore a 
p*wty declared upon two agreements, by the 
second of which variations were made in the 
first, and there were also counts upon each 
separately, and it appeared, when the in.stru- 
inents were produced in evidence by tho 
plaintiff that the first only was stamped. 
Held, that the second could not be read in 
evidence to support the plaintiff’s case, but 
might bo looked at in order to ascertain 
whether the first was altered by it, and that 
therefore, tho plaintiff could not exclude the 
second agreement and proceed upon the 
counts setting out the first only.) 

10. (1891) 1 Oh 568 (574) : 60 L J Ch 306 : 
64 LT 193 :39 WR (Eng) 298. 

11. (1905) 1 011 419 (425) : 74 L J Ch 273 : 


92 L X 234 

12. (1914) 112 LT 173 (174) : 1914 P 274 


( 276 ). 
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the words V Booti^^^ decided on somewhat Mimlar 

to the contrary) of Kekewich J. ^ ^ replaced bv S. 38 (1), intentionally 

teral purpose). 

" Th". “".Vd. "for any ,.u.,.«»" w.,. in»..jl (or ‘h- JS 

>» 

for a collateral purpose.^ nf decisions 

'" -r r.n::: 

effect that the words “for any purpose f ,^ : JJei^e and cannot l)e 

instrument not duly stamped is absolutely madm ss W ^ 

admitted even for a collateral purpose ^ *V? ‘^^Jence as an admission of 

missory note not duly stamped cannot be a mi -.yroof of such liability or for 

liability in a suit on the original consideration ,6 Similarly-' an un- 

the purpose of saving Umitation under S. 19. Limitation Act. ^imnaij^ 


l2o. (1891) 1 Oh 668 (674) ; 60 L J Oli 306 : 

64 LT 193: 39 WR (Eng) 298. 

18. ('28) 16 AIR 1928 Oudh 408 (409) : 112 
Ind Oos 247, Biahunath Singh v. lalvri Dayal. 
14. (’80) 4 Bom 349 (352) : 6 Ind Jur 318, 

BuaUmji Eduljee Crooa v. Curaetji Sorabjee 
Crooa. (Documents happening to be un- 
stamped can bo admitted, when tendered in 
evidence, not for the purpose of giving effect 
to the documents themselves directly, but 
for some other collateral purpose.) 

(’70) 4 Bong LR 18 (23, 24) : 12 Suth W R 11 
(FB), Luchmeeput Singh v. Mirza Khyrat. 
[5e€(’68) 3 Agra HCR I03a (1036), Oomrao 
Sing V. Mehtab Koonwar. (Documents 
not bearing proper stamp under Act X of 
1862 are not admissible in evidence to show 
the terms of the deed as against the party 
producing the same.)] 

[See also (’63) 1 Bom H C R 47 (49, 50), 
Dhondu Jagannath v. Narayan Ratnchandra. 
(An account signed by tho party but not 
duly stamped showing tho balance up to 
date, and containing a promise to pay 
interest upon tho consolidated balance, 
cannot l>o received as evidence in support 
of a claim to interest on that balance, but 
as a aatnadaakat, or simple admission of the 
balance then due, it is rocoivabio although 
not stamped.)] 

IB. ( -^6) 33 AIR 1916 Mad 634 (636), KoyatU 
V. Inxbitbi Koya. (Final decree for parti- 
tion not tvrawn on proper stamp is not ad- 
missible in evidence for any purpose what- 
ever.) 


20 AIR 1933 Lah 240 (240) • 1^1 b^ 

Cas 569 Rupchandv, Beliram. (Under S. 36, 
StamrAct. an instrument not duly stainpod 
canno^t be admitted in any evidence for any 
repose whatever (not even as an aoknow- 

(’ 07)^30 Mad 386 (387, 388) : 17 Mad b ^ 

308 Thaji Beehi v. T\.rumala%appa Pillar- 
(Unlike an invalid instrument which is recoiv- 
Slo irovidonce for collateral 
document not duly stamped is not admissible 

le^WrrirmTpIt 118 (118): 226 

‘ 28 Bahadur v. Barvaropau 

(sTiii on blsi» of ins..mcioutly Htan,,)- 
frnmmi^ory note in which roforonco was 
made to principal and intorost duo under 
previous Lte-Inadmissiblo to prove ac- 
knowledgment.) , ^ 

(’•181 26 AIR 1938 All 619 (620) : 178 
678, Ratanji BhfigwanB 

kar. up ond adndt 

rr‘actowlodg:l.ent to save 
."rAm 1937 All 101 

llaa’olD (DB) y 

cument cannot bo split up to prov 

dr<t Kumar Sheal. 

r23i 10 AIR 1923 Lah 29 (30) : 68 Ind Oa B 

V. BHj Raj Sharan. 


\. 

tvV 
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Stamped acknowledgment cannot be relied upon not only as evidence of the debt 
but even for the purpose of saving limitation.^’ 

But there are certain decisions which hold that although an instrument which i® 
not duly stamped cannot be admitted for the purpose of enforcing the instrument, 
it may be admitted for a collateral purpose.'® These decisions proceed on the rea- 
soning that the section only precludes the admission of a document as an instrument 
i. e., for the purpose of affecting any right or liability.'® (See definition of “instru- 
ment ’ in S. 2 (14).) But the weight of authority, especially of later decisions is 
definitely against this view. 

In the undermentioned Full Bench decisions'®^ of the Allahabad High Court 
it has been held that an unstamped document (promissory' note) can be looked into 
in order to determine whether it contains all the terms of contract or not. The 


•r38) 26 AIK 1938^Maa 76 (77) : I L R (1938) 
Mad 2l(J : 176 Ind Ca« 24 (DB), Nageswara 
Hao V. XarayuiHimurthi. (AIK 1930 Mad 
486; AIK 1933 Mad 251, dissented from.) 
(’37) 24 AIK 1937 Mad 384 (365): 169 Ind 
(Jus 692, Rarnanathu Ayyur v. JS arayafutswami. 
(’40) 27 AIK 1940: Nag 214 (215): ILK 
(1941) Nag 761 : 190 Ind Cas 818, Jaxvanmal 
Bhnlchand v. Akaji Anafid Rno. 

(’33) 20 AIR 1933 Nag 391 (391) ; 147 Ind Oas 
981, Govinda v. Hari Bhau. 

(’28) 16 AIK 1928 Oudh 408 (409): 112 Ind 
Oa.s 247, Bishuuath Singh v. Ishri Dayal. 
[6’ee ('35) 22 AIK 1936 Pat 376 (376): 14 

Pat 233 ; 158 Ind Cas 962 (DB), Tribhuan 
OJhu V. Ranichandra Dube. (A promissory 
note wliioh is not properly stamped is not 
only inadmissible for the purpose of pi*oving 
the debt covered by it, but cannot also be 
used to support the statement of the plaintiff’s 
witnesses who come to prove the debt. 
Note. — I n this case, however, it was held 
that a document may bo admitted for a 
collateral purpose; butt-hat the proof of the 
dtbt, by means of an unstamped promissory 
note is not collateral purpose.)) 
liSee also (’35) 22 AIR 1935 Nag 54 (55) : 31 
Nag LK 162:166 Ind Cas 213, Kedarmal 
Raghunath v. Ratiram. (Bond not duly 
stamped oaimot be admitted in evidence in 
suit on original consideration.)] 

17. (’97) 21 Boin 201 (204) (FB), Mulji Lola 
V. lAngu Makaji. 

(19) 6 AIR 1919 Nag 141 (142) : 60 Ind Oas 
781, Sitaram v. Thakurdas. 

(’21) 8 AIR 1921 Pat 292 (292), Rakhal Chan- 
dra V. Ram Chandra. 

Also see Art. 1 Note 12. 

18. (’34) 21 AIR 1934 All 951 (952) : 153 Ind 
Oits 661, Ratuihir Singh v. L. Thaman Lai. 
(Pronote which was insufficiently stamped 
though not admissible as such can be tised 
as an acknowledgment : AIR 1926 Mad 
1148 relied on.) 

(’81) 3 All 581 (684) : 1881 All \V N 49 (FB), 
Kanfnxya IjoI v. Stowell. (Insufficiently 
stamped promissory note may be admitted 
as acknowledgment.) 

(*94) 18 Bom 614 (616) (DB), Fatechand 

Harchand v. Kiaa»h, (Unstamped acknow- 


ledgment can be relied on to save limitation.) 

(’41) 28 AIK 1941 Nag 70 (71) : 192 Ind Cas 

891, Mahdaorao Narayanrao v. Hamnant 
Dhaduji. (Document not basis of suit not 
being instrument of obligation — It can bo 
used as piece of evidence in support of plain- 
tiff's allegations.) 

(’38)25 AIR 1938 Nag 294 (295) : 177 Ind 
Cas 678, Sudamaa v. Kisanrao. (Insuffi- 
ciently stamped promissory note is admiss- 
ible as acknowledgment of liability.) 

(’36) 23 AIK 1936 Nag 225 ( 226 ) : 167 Ind 
Cas 673 (DB), Ananda Namdeo v. Pundaltk 
Tukaram. (Under stamped promissory note 
— Suit for money had and received — Pro- 
missory note can be taken into consideration 
as evidence containing admission of receipt 
of loan.) 

(’20) 7 AIR 1920 Pat 60 (66) : 5 Pat L Jour 
660:58 Ind Oas 99 (DB), Braj Mohan v. 
Lachmi Narain. (Mullick, J. — Although a 
document is inadmissible for the purpose 
of proving a claim, it may be 
admissible for a purpose foreign and not 
subordinate to the purpose for which the 
document was executed.) 

(’35) 22 AIR 1935 Pat 375 (376) : 14 Pat 233 : 
168 Ind Oas 962 (DB), Tribhuan Ojha v. 
Ramchandra Dube. (A collateral purpose is a 
purpose foreign and not subordinate to the 
purpose for which the document was exe- 
cuted.) 

19.t(’36) 23 AIR 1936 Nag 226 (226) : 167 
Ind Cas 673 (DB), Arvanda Namdso v. Pun- 
dalik Tukaram. 

(’35) 22 AIR 1935 Pat 376 (376): 14 Pat 
233 : 168 Ind Oas 962 (DB), Tribhuan Ojha 
V. Ramchandra Dube. (But use of un- 
stamped promissory note in sxiit on original 
consideration is not for collateral purpose. ) 
[See (’38) 25 AIR 1938 Nag 294 (296) : 177 
Ind Oas 678, Sudan%aa v. Siaanrao.} 

(’46) 33 AIR 1946 All 126 (127) ; 228 Ind Oas 
661 (FB), Major Mi*tri v. Binda Debt. 

19a. 30 (AIR 1943 All 220, 230, 231 : 

(1943) All 610 : (FB) Rel. on.) 

(’43) 30 AIR 1943 All 220 (230. 231) : H-R 
(1943) All 610 : 206 Ind Oas 678 (FB), Seo- 
Nath Prasad v. Sarju Nonia. 
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reason given is that the words "No instrument. . . shall be admitted m eyidenoe 
in this section only mean that the document shall not be made the basis of the de- 
cision or that it shall not be relied on to support any fandmg, but to ook at the 
document merely for the purpose of finding out whether it contained all the terms 
or not (in order to attract the provisions ot S. 91 Evidence Act) would not be ually 

admitting it in evidence. 

In a Rangoon decision,™ a distinction was made between a collateral matter 
and a collateral purpose. It was held that althougli a uocument not 
is not admissible in evidence for a collateral purpose, it is admis.siblc to pio\ t ‘i <- “'la- 
teral matter. The admission of a document to prove tlie 

it but not for the purpo.se of enforcing the instrument w as said to be an ‘ " 

of the document for a collateral parpusr. But where a f 

for the purpose of proving the transaction for which it was executed b t ox g 

some oilier matter, the document, it was said, was admitted to pioxe 

matter. This distinction was based upon the view expressed "i ‘'‘‘t 

Stamp Act, 2nd Edn., page 113 (now see 4th End., 1941, page i -)- 

This view has been criticised by the Madras High Court™ as being in co.i.l.ct 
with the express provisions of the section and, is, it is sulimitted, not correc . 

The above conflict of decisions has now been set at rest by a 

decision of their Lordships of the Privy Counefl m Ram Rattan v 

In that case an unstamped memorandum of „,i^j*.ted 

instrument of partition requiring stamp under the Act was sought to . 

in evidence for the purpose of corroborating the oral evidence wath ^8,^ Pnimpil 
factum of partition as distinct from its terms. Their Lordships of i 

held that the document could not be admitted for any purpose an o 
follows : — 

“A document admitted in proof of some collateral matter is admitted in 
for that purpose, and the Statute enacts that it shall not be ® 

for any purpose. Their Lordships see no reason why the words for any pi I 
in the IndiL Act of 1879 should not be given their natural mea^g and effe . 
Such words may will have been inserted by the Legislature in ordei o g ^ 
difficulties surrounding the question of what amounted to coUatera purp 

In view of the above decision of the Privy Council the 
that an unstamped document can be admitted for collateral purpos 

matter are now no longer good-law. 

tion for^hicU the promissory note was given 
A collateral purpose is any 
of which depends upon proof of 
tion and an acknowledgment of Lability »s 
plainly such o. collateral purpose, because the 
proof of an acknowledgment must dopoiid 

Soon proof of the traixsaction which has to 
bo ac&iowledged, and S. 35 of the Stamp 
Act b^r the adinissioii of the promissory 
note tx evidence for any such purpose.) 

9i I’38I 26 AIR 1»38 Mad 75 (77 ):lhK 
^(1938) Mad 210 : 175 Ind Oas 24 (DB), Nw/e^- 

wara Rao v. Narayatuimurthi. 

/•ifii 33 AIR 1940 PO 51 (53) : 73 Iiul App 
‘asllLR (?946)Lah 63:223 Ind Gas 21 1 
ILR (194G)»Kar (PC) 31 (PC), Ram Rnttav v. 

ParmarMnd. 


20. (’37) 24 AIR 1937 Rang 408 (412) : 1937 

Rang L R 127 : 173 Ind Gas 604, J. 2v. Eze- 
kiel V. Mordecai. (An unstamped promissory 
note cannot be admitted in evidence as an 
acknowledgment of debt under S. 19 of the 
Limitation Act, owing to the plain provision 
of S. 36 of the Stamp Act. The admissibility 
of such an unstamped document for the proof 
of any fact turns upon tho distinction bet- 
ween a collateral purpose and a collateral 
matter. A collateral matter is any matter 
tho proof of whioh does not depend upon 
proof of tho transaction, {e. <J-) proof of 
payments which have been made and which 
are eiidorsodon tho promissory note. For this 
purpose tho endorsements would be receiv- 
able in evidence, as tho proof of the payments 
does not depend upon proof of the transac- 
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Another Hne of decisions would split up an instrument into different parts and 
hold It as admissible in evidence as regards the part or parts which do not require 
stamp or for which the stamp duty paid is sufficient. “The undermentioned cases** 
tail under this class. It is submitted that this line of decisions is also not correct.' 
An mstrument must be taken as a whole. ^3 The mere fact that an instrument 
comprises several matters will not make it equivalent to several instruments. Section 
o shows that even where several distinct matters are included in an instrument 
there is only one mstrument. Although this refers only to the duly payable on an 
instrument, a different meaning of the word “instrument” cannot be adopted for 
the purpose of its admissibility under this section. But at the same time, it should 
DC noted that merely because two or more instruments are written on the same 
piece ot paper they will not necessarily constitute only one instrument.*^ The 
ques ion w lether a paper contains one instrument or more than one instrument 
de])enas on the facts and circumstances of each case. 


22. (’29) 10 AIK 1929 All 980 (981) : 52 All 

1139 : 121 Ind Ctis 108 (DB), Qo\>ind Sintj v. 

ISf^lKulur, tliat tlio portiou of 

the receipt relating to interest amounts to 
an agreement to pay interest and is to the 
extent iniidmissible tor want of proper stamp 
as if it were a bond but iht? receipt could be 
ailniitted in evidence iis an unconditional 
aclcnowlodgmont of tlio debt wliich implied a 
promise to pay and therefore could bo the 
lound.ition for tire suit.) 

('37) 24 AIK 1937 Cal 7G5 (7G7) : 1 L R (1937) 

I Oal 257 : 173 Ind Cas 263, Qulzarilal JMar- 
wm'i V. Ram Qopal. (Document hold in- 
admissible os promissory note but admiss- 
ible as an agreement.) 

(’70) 4 Bong LR 18 (23. 24): 12 Suth \V R 

II (FB), LuchmeepiU Singh v. Mirza Khyrat. 
(Instrument containing several distinct con- 
tracts.) 

(’35) 22 AIR 1935 Lah 364 (368): 16 Lah 
667 ; 158 Ind Cas 502 (DB), Abdul Hassain 
Khan v. AfL Mahmudi Begum. (Decree- 
First portion directing partition — Last por- 
tion being a decree for money — Held that 
the latter part of the decree could be 
executed though the decree was not stamped. 

(’33) 20 AIR 1933 Mad 251 (252) : 141 Ind 
Cas 169, Vanchestuara Saslri v. Narayana 
Agyar, (Promissory note and express 
acknowledgment — Latter admissi ble — Case 
dissented from in AIR 1937 All 101 and 
AIR 1938 Mad 75 : I L R (1938) Mad 210.) 

(’30) 17 AIR 1930 Mad 48.5 (486): 124 Ind ' 
Cas 53, Rakkappan Ambalam v. Suppiah 
Ainbalam. (^\’ho^o an instrument, instead 
of merely saying that the promisor pro- 
mises tt) pay to the promisee a certain sum 
vf money to order or to bearer, also adds 
that the amount for which it was given Wivs 
due in settlement of a previous account, the 
instriuuent, even though iuadiuissible as a 
promissory note for want of irxsutficiont stamp 
j'ct is admissible to prove acknowlodg- i 


ment under Limitation Act, S. 19, for what 
is shut out by S. 35, Stamp Act (1899) is the 
instrument and not collateral matters con- 
nected with the instriimont which may b" 
mentioned in the same paper or in the same 
I Nvi'iting. Dissented in ..AIR 1938 Mad 75 
; ILK (1938) Mad 210.) 

I ( 36) 23 AIR 1936 .Mag 225 (226) : 167 Ind 
j Cas 673 (DB), Ananda Namdev v. Pundalik, 
2'ukuram. (If an instrninont contains the 
record of a certain fact which per se does not 
atlect any right or liability, the instrument 
cannot bo said to bo admitted in evidence 
w'hon the document is u.sed solely for the 
purpose of proving any neutral fact it con- 
tains.) 

23. t(’38) 25 AIR 1938 All 619 (620) ; 178 Ind 
Cas 578, RfUanji Bhagwanji v. Prem Shankitr. 

•(’37) 24 AIR 1937 All 101 (104): 166 Ind 
Cas 919 (DB), Mt. Bibbo v. Ookaran Singh. 
(’38) 25 AIR 1938 Mad 75 (77) : I L R (1938) 
Mad 210: 176 Ind Gas 24 (DB), Nage^tra 
Rao V. Narayanamurthi. 

24. See (1847) 10 Q B 846 (850) : 16 L J Q B 
374: 9 LT (OS) 495:116 ER 321 (322), 
Alillen v. Dent. (A bill of parcels, delivered 
by plaiiitifE having at the foot of it a receipt 
written at the same time with the bill, ie 
nevertheless admissible without a receipt 
stamp, for the purpose of proving that the 
goods mentioned were sold to a third person 
and not to the defondtuit.) 

(1842) 133 ER 1344 (1346) : 11 LJCP 87 
Evans v, Pratt. (An unsUimpod paper bore 
two agreements between -4 and B. A pro. 
cured one agreement stamp to bo affixed 
for the purpose of an action upon one of the 
agreements — Held, sufficient to render the 
paper admissible in evidonts in such action 
although other agreomont had been acted 
upon.) 

(1808) 170 E R 99t (995) : 1 Cwnp 387 (388). 
Grey v. Smith. (If a receipt for money *uid 
an agreement are written on the same pieca 
of piipt'r, this is receivable in evidence as a 
receipt if it hjw a receipt stamp, without an 
agreement stamp.) 
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An endorsement of payment on the back of a promissory note is not the same- 
document as the promissory note. Hence such endorsement is admissible in evidence 
though the promissory note is not duly stamped. 

Where a promissory note is not enforceable as being in contravention of S. 2() 
of the Paper Currency Act and a suit is brought on the original consideration, the 
promissory note can be admitted in evidence as an acknowledgment of the debt 
as there is no provision of law making inadmissible in evidence a promissory note 
in a prohibited form. 

9. Refreshing memory. — It is well established that a document though inad- 
missible in evidence may be used to refresh the memory of a witness while under 
examination.^ (Evidence Act, S. 159). The reason is that this does not amount to 
“admitting** the document in evidence. The evidence that is being admitted in 
such cases is only the oral evidence of the witness. 

10. Cross-examination. — A party cannot be cross-examined as to the contents 
of a document not admissible for want of a stamp.^ 


10a. Corroboration. — An unstamped instrument of partition cannot be used 
for corroborating oral evidence for the purpose of determining even the factum of 
partition as distinct from its terms.^ 


11. “Or acted upon.” — Under this section, a document which is not duly stamped 
is not only inadmissible in evidence but also incapable of being ’"acted upon.'^ Thus, 
even where the execution or contents of the document are admitted by the defen- 
dant and hence, under S. 58 of the Evidence Act, the “proof” of the document is 
dispensed with, and therefore there is no question of admitting tlie document in em- 
dence, the Court cannot take note of the document and grant relief on its basis. ^ 


25. (’39) 2(5 AIR 1939 Mad 3-1 (3C) : 183 
Iiid Caa 882, Kondarnma v. V enkatarayadu . 
(AIR 1917 Mad 460 relied on.) 

(*37) 24 AIR 1937 Rang 408 (412) : 1937 
Rang L R 127 : 173 Ind Cas 604, J. iV. 
Ezekiel v. E. Mordecai. (Notis. — It was 
held that the endorsement of payment is a 
collateral matter — As seen above, the distinct- 
tion between a collateral purpose and a 
collateral matter is not conclusive for the 
purpose of this section — The real reason for 
holding that the endorsement of payment 
can bo proved ia that it is another instru- 
ment altogether.) 

26. (’22) 9 AIR 1922 Mad 181 (183) ; 45 Mad 
778 : 69 Ind Cos 939 (DB), Natarajidu Naicker 
V. iSubramanian Chettiar. 

Section 35 — Note 9 

1. (’35) 22 AIR 1935 'Pat 376 (376) : 14 

Pat 233 : 168 Ind Cas 962 (DB), Tribhuan 
Ojhft liamchandra Dub?. 

t(1896) I QB 326 (326) : 66 LJQB 252 : 
74 L T 27 : 44 \V U (Eng) 300, Birchall v. 
BuUoutjh. (Suit for money lent — Unstamped 
proiui.'isory note may bo used to refresh de- 
fondaut’s memory of the loan.) 

(1802) 170 ER 695 (696) : 6 RK 854,i^am. 
bert V. Cohen. (Unstamped receipt.) 

(1828) 108 EK 948 (949) ; 6 LJ (OS) KB 
229 : 32 HR 328, Maugham v. Hubbard. (Do.) 
(18U1) 102 ER 178 (179): 1 East 460 (462, 
463), Jacob v. Lindsay, (Do.) 


I Section 35 — Note 10 

1. (1858) 175 E R 723 (724, 725) : 115 R R 

906, Baker v. Dale. 

10a. (’46) 33 AIK 1946 PC 51 (63) : 73 Ind 
App 28: ILK (1946) Lah 63 : ILK (1946) 
i Kar (PC) 31 : 223 Ind Cas 241 (PC), i?am- 
Ratian v. Burma Nand. 

Section 35 — Note 11 

l.t(’94) 18 Bom 369 (371): 1893 Boiu PJ 
224 (DB), Clienbasapa v. Lakshman Ram- 
chandra. 

(’74) 21 Suth W R 1 (2) (DB), Ankur Chunder 
Roy V. Madhub Chunder Chose. (Case 
undor Act of 1869). 

(’39) 26 AIR 1939 Lah 31 (34) : 182 Ind Cas 
330 (DB), Firm Sri Chand Sheo Prasad v. 
Lajji Ram. 

(’34) 21 AIR 1934 Lah 606 (607) : 153 Ind 
Cas 1076 (DB), Sohanlal Nihal Cluind v.. 
Raghunath Singh. 

(06) 1900 Pun Ro No. 66, page 239 (242) 
1907 Pun LR No. 73 (DB), Gangurum v. 

Amirchand. , ,, 

(’10) 7 Lid Cas 320 (320) (Mud), Kodah Mat- 
haya v. Tangopala Rameiya. (In a suit 
basod upon an unstamped promissory’ note 
and not on the original consideration which 
gave rise to it no decree should bo pjissed 
oven whoro the dofondant admitb liability 
I (X'o pass a decree in sucli a case would b(; 

I to act on tho piomiswory note which is prohi- 

i bited by S. 35, Stump Act.) 
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Where the admission is outside the Court it may be secoTtdury evidence of the 

document, which, as wiU be seen in Note 13, is not admissible where the orit^inal 
is not duly stamped. 

In sorne decisions, however, it has been hejd that where the defendant admits 
the execution of a document, a decree may be passed against him on such admission 
though the document is not duly stamped.^-* It is submitted that this view is not 
correct, and it is also against the weight of authority. 

But where a suit based on an unstamped instrument is compromised and a 
decree passed on the compromise, the instrument cannot be said to be acted upon.* 

Setting aside an instrument is not acting on it. Hence, a suit for setting aside 
an instrument cannot be dismissed merely on the ground of the instrument not 
being duly stamped and the plaintiff not paying the deficit duty and penalty.* 

Similarly, where a suit is based on the original consideration, an admission by 
the defendant of the plaintiff’s claun may constitute the basis of a decree against the 


t(’35) 22 AIR 1935 Rang 282 (283) : 168 Ind 
Oas 633 (DB), Maung Po Ghein v. C. R. V. V. 
V. Chettyar Firm. 

(14) 1 AIR 1914 Low Bur 02 (03): 7 Low 
Bur Rul 101 : 23 Ind Oas 976, Bally Singh v. 
Bhugwan Dasa Kalwar. (Whoro tho plaintiff 
has no case of action independently of the 
un.stamped promissory note he cannot suc- 
ceed at ail even if the defendant admits the 
execution of tho document and cannot get 
a decree beca\ise to grant a decree in such a 
case would amount to “acting on” tho pro- 
missory note in direct contravention of S. 36.) 
(’20) 7 AIR 1920 Sind 06 (67) : 13 Sind L R 
169 : 67 Ind Gas 386 (DB), Lokumal v. Sind 
Bank Ltd. 

[See also (’19) 0 AIR 1919 Mad 833 (833, 834) : 
42 Mad 41 : 48 Ind Gas 158 (FB), Mallapjyi 
V. Natam Naga Chetty. (Order by Wallis, 
G. J. : — “Where tho legislature has enacted 
not only that an unstamped promissory noto 
should not be received in evidence but also 
that it should not be ‘acted on,' it was held 
that the Gourt was precluded from acting, 
on tho note by giving a decree on it, even 
though the execution was admitted.”) 

(’82) 5 Mad 166 (168) (DB), Valiappa Ravu^ 
than V. Mahomed Khaain Marakayar. 
(Unstamped 'hundi — Suit on, not maintain- 
able though tho defendant had admitted the 
loan.)] 

lo. (’47) 34 AIR 1947 Mad 422 (423), Ponnu- 
satni V. Kailasam. (Suit for recovery of 
two loans evidenced by two unstamped docu- 
mots — Defendant admitting their execu- 
tion but pleading substitutions of liability 
by execution of another promissory note 
and a partial discharge towards it — Plain- i 
tiff hold entitled to a decree — AIR 1932 
Mad 693 foil.) 

(’92) 1892 Bom PJ 299 (DB), Peatonji v. 
Palanji. 

(’38) 26 AIR 1938 Lah 511 (512): 178 Ind 


Oas 197, Dulichand Maidhftn v. Pa^xthi 
(Where the execution of a document which 
is not duly stamped is admitted by one of 
tho defendants, tho document cannot be 
rejected as against him.) 

(’32) 19 AIR 1932 Mad 693 (696) : 139 Ind 
Oas 486, Alimane Sahiba v. Siibbaruyadu.- 
(A pronote was inadmissible os its stamp 
was not cancelled. In a suit on the pronote 
tho defendant admitted the execution of the 
note and allegations in tho plaint but pIoa<led 
discharge — Held that in view of the admission 
tho circumstance that the pronote wa.^ not 
admissible in evidence was immaterial for 
tho purpose of the case.) 

(’68) 3 Mad HOB 168 (160) (DB). MiUtu- 
karupjm Kaundan v. Rama Pillai. (The 
established rule of evidence in Rngland that 
the statement of a party is admissible origi- 
nal evidence against himself to prove the 
contents of the written instrument is applic- 
able in India, and hence a plaintiH suing on 
a lease might, so far os regards proof of tho 
terms of tho lease, recover on defendants 
admission \rithout payment of the stamp 
duty and penalty.) 

(’ll) 11 Ind Gas 810 (811) (Low Bur), Rahim- 
talla V. H. Murry. 

[See also (1805) 32 E R 1216 (1220) : 11 Ves 
583 (697), Huddleston v. Briacoex. (Agree- 
ment in form of correspondence — Suit for 
specific performance — Oorrespondenco ad- 
mitted by defendant — Letters can be read 
though not stamped with agreement stamp.)] 

2. (’34) 21 AIR 1934 Lah 637 (637) : 151 
Ind Gas 708 (SB), Munshi Ram v. Hunxam 
Singh. (Document insufficiently stamped 
attached to paint — Decree on terms ot 
compromise without document being put m 
evidence — Document is not acted upon.) 

3. (’18) 5 AIR 1918 Upp Bur 31 p 2 ) : 2 
Upp Bur Rxil 146 : 39 Ind Oas 382, MaShwe 
Pu V’. Maung Po Dan. 
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defendant.* In such a case, it must be noted that the admission is not of the docw- 
ment but of the original liability of the defendant on which the plaintiff sues. Hence, 
there is no question of the document being admitted in evidence or acted upon in 
such a case. An admission of the execution of the document will be unavailable to 
the plaintiff whether the suit is on the document itself or on the original considera- 
tion.'^a (See Notes 12 and 8.) 

Where a proxy is not properly stamped or the stamp on it is not cancelled, 
the vote given by the person holding the proxy cannot be held as a valid vote, as 
to treat the vote as valid would be to “act upon” a proxy which is not duly stamped.^ 


12, Suit on original consideration. — Under S. 91 of the Evidence Act, wheie 
the terms of a contract have been reduced to the form of a document, no evidence 
will be admissible in proof of the terms of such contract, except the document itself 
or secondary evidence thereof where the case is one in which secondary evidence is 
admissible. Hence, where a promissory note or a bill of exchange is not duly stamped 
and, therefore, not admissible in evidence, the note or bill cannot be sued on.^ In 
such a case, the question arises whether the plaintiff can sue on the original considera- 
tion, i.e., sue for the debt apart from the bill or note. (See illustration (b) to S. 91 

of the Evidence Act.) 


On this question it is well settled that where there is a pre-earisit/if/ debt or liability 
and a bill or note is passed in respect of it, the plaintiff can fall back on the origma 
consideration the document is not admissible in evidence as not being duly stamped. 


4: (’46) 33 AIR 1946 All 126 (127): 228 

Ind Cos 551 (li’B), Major Misiri v. Bitnda 
Bibi. (Suit for recovery of loan evidenced 
by vuistampod pronote — Defendant admitt- 
ing loan in his pleadings and evidence given 
which proved transaction of loan quite in- 
dependently of the promissory note — Plain- 
tiff hold entitled to a decree.) 

(1900) 24 Bom 360 (362, 363) : 2 Bom L R 
25 (DB), Kriahnaji Narayan v. Rajmal Manik- 
chaiul. 

(’20) 7 AIR 1920 Sind 66 (67, 70) : 13 Sind 
LR 169:57 Ind Cas 386 (DB)t Lokumal 
V. Bind Bank Ltd. 

[See (’37) 24 AIR 1937 Pat 560 (561) : 171 
Ind Cas 591, Banke Bihari Lai v. Ram Vchit 
Singh. (A Promissory note executed on 
• 28tix March 1934 used revenue stamps, 
the use of which was made compulsory 
by the Government only from 1st April 
1934. The trial Court dismissed the suit 
on the ground that the stamps wore affixed 
later on though defendant liad odmitted 
the loan — In appeal held that those stamps 
must have boon made available before Ist 
April 1934 and the suit should not have 
been dismissed merely on this ground es- 
pecially when the defendant had admitted 
lus liability.)] 

Aa. (’06) 1906 Pun Re No. 66 page 239 (242) : 
1907 Pun LR No. 73 (DB), Oangaram v. 
Atnirchatid. 

[See (’37) 24 AIR 1937 Rang 408 (411) : 1937 
Rang LR 127:173 Ind Cas 604, J. N. 
Ezekiel v. Mordecai. (Unstamped pro- 
missory note. — Allowing such an instru- 
ment in evidence os an acknowledgment 
of liability, would bo “acting upon” the 


promissory note in the strictest sense of 
that expression and therefore is not admis- 
sible as an acknowledgment.)] 

5. (’28) 15 AIR 1928 Bom 80 (89); 108 

Ind Cas 465, hire T<Ua Iron and Steel Co., 
Ltd. (Wlioro the validity of a vote in a 
sharoliolder’s meeting is (juostioned on the 
ground tliat the proxy signed by a share- 
hoUler is uiLstainped ami the company in 
its dofonco offers the pro.xy itself in evidence, 
relying on it for tho rebuttal of the objoctioii, 
tho company asks tho Court to “act upon 
the proxy. The unstamped proxies or those 
tho stamp on wliich is not cancelled, therefore, 

are excluded.) 

Also seo Art. 62 Not© 4. 

Section 35— Note 12 

1. (’82) 6 Mad 166 (168) (DB), Vahappa 

Ravuthan v. Mahommed Khaaim. (Suit on 
un-stamped hundi and not on origiul consi- 
deration — Court cannot act on tho humli ) 
2 (’43) 30 AIR 1943 All 220 (224):ILR 

(1943) All 610 : 206 Ind Cas 578 (FB), Sheo 
noth Praaad v. Surju Nomia. (Wiioro a 
promissory note is given in relation to a 
pro-existing liability, tho pronoto may operate 
in one of tho throe way.s (i) either as absolute 
payment (2) or as a conditional payment 
(3) or by way of a collateral socui’ity and 
whether it operates in on© way or other is a 
question depending upon evidence m each 
case. In absence of evidence it operates as 
a conditional payment only and in such case 
the pronote does not express the terms of 
origiual loan. If the pro-note is madmissiblo 
for want of stamp tho original loan can bo 
onforood independently of tlio pro-note.) 
(’04) 26 All 178 (182); 1903 All WN 217 

3 SA 25 
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This is based on the ground that in such cases, the liability sought to be en- 
forced is clearly distinct from that arising under the bill or note. 


Pursotatn Narain v. Taley Singh. 

’82) 4 All 135 (137) : 1881 All tV N 144 (DB), 
Hira Lai v. Diatta Din. (Promissory note 
given for balance due out of old debt.) 

(’34) 21 AIR 1934 Cal 554 (555); (il Cal 
433 : 150 I. C. 982 (DB), Ramctidra MoJutn 
V. Keshab Chandra. (Adjustment of ac- 
counts — Certain sum found due to plaintiff — 
Defendant executing pronoto not duly stamp- 
ed — Plaintff can suo on original ccnisidera- 
tion.) 

(’19) 6 AIK 1919 Cal 347 (348) : 51 I. C. 945 
(DB), Gobinda Kumar Sur v. Ham Chandra 
BhatUicharjce. 

(’82) 8 Cal 721 (724) : 11 Cal LK 310 (DB), 
liadhtikant Shahii v. Abhoychurn Milter. 
t('8l) 7 Cal 25G (259) : 8 Cal LK 533 (DB), 
Sheikh Akbar v. Sheikh Khan. (When a 
cause of action for money is onco complete 
in itself, whether for goods sold, or for money 
lent, or for any other claim, and the debtor 
tlion gives a bill or note to the cretUtor for 
payment of the money at a future time, the 
creditor, if the bill or note is not paid at 
maturity, may ahvaj’s, as a rule, sue for the 
original consideration, provided that he 
has not endorsed or lost or parted witlr the 
bill or note, under such circumstances as to 
make tlio debtor liable upon it to some 
third person. In such cases the bill or note 
is said to bo taken by the creditor on account 
of the debt, and if it is not paid at maturity, 
the creditor may disregard the bill or note 
and suo for the original consideration.) 

(’2G) 13 AIK 1926 Lah 328 (329) : 7 Lah 113 ; 
92 Ind Cas 1015 (DB), JBudhu Alai Parma 
Nand v. Gokal Ohand. (It is a question of 
fact to bo decided in each particular case 
whether the parties intended the subsequent 
himdi to be an absolute or a conditional 
paj-mont of the original debt and the pre- 
eumpti<yt\ is that the effect of giving or taking 
of a bill or note is that the debt was conditionally 
paid.) 

(’26) 13 AIR 1926 Lah 356 (357) : 7 Lidi 206 
96 Ind Cas 445 (DB), Hakim Rai v. Ganga 
Ram. (A property worth Rs. 25,920 was 
partitioned between A and B. The property 
was allotted to B who, inasmuch as ho was 
entitled to only one-half of that property, 
undertook to pay one-half of that sum to A, 
and executed a promissory note by way of 
memorandum of the transaction. The pro- 
missory note was found to be inadmissible 
in evidence. .4 brought a suit to recover the 
amount. Held that the promissory note was 
not the original contract but was a mere 
collateral security or instrument by which the 
payment of the original debt might be facili- 
tated. In other words, the cause of action 
was complete before the promissory note 
was given and there was on independent 
admission of the loon quite apart from the 


pronoto. Hence A could maintain his suit 
on the original contract.) 

(’24) 11 AIR 1924 Lah 144 (145) : 4 Lah 198 : 
75 Ind Cas 555 (DB), Nathuram v. Dogar 
Alai. (Hundis for old balance.) 

(’18) 5 AIR 1918 Lah 78 (79) : 44 Ind Caa 
886, Bhagaf Ram 0<inpat Rao v. Chhajju Ram. 
j ('91) 1891 Pun Ko No. 82, page 401 (407) 
(DB), Rahmululla v. Qay\tsh Das. 

\ (’88) 1888 Pun Re No. 61 page 151 (153), 
Sh^o Das V. Kanfutyalal. 

(’86) 1886 Pun Re No. 73 page 157 (158) (DB), 
Samad Alir v. Brijlal. (A suit based upon a 
liuncli inadmissible in evidence for want of 
proper stamp is still maintainable if the 
plaintiff can show that ho has a cause of 
action supporting the relief ho prays for, 
complete in itself and anterior to and indepen^ 
dent of the hiuidi, and for which the hundi 
was giv'cn as a collateral security.) 

(’38) 25 AIR 1938 Mad 785 (786) : I L R 
(1938) Mad 933:177 Ind Ct\s 236( FB), 
Perumal Chettiar v. Kamakshi Ammal. 

(’36) 23 AIR 1936 Mad 179 (185): 59 Mad 
268:161 lad Cas 273 (FB), Ranuiswami 
Pillai V. Aiurugiah Padayachi. (With re- 
gard to antecedent debts the position is 
that the original debt can be sued uj>on irres- 
pective of the subsequent document or pro- 
missory note. The bettor opinion with re- 
gard to conternponuieous loans and promis- 
sory notes is that where the promissory note 
is the consideration for the loan, the debt 
cannot bo proved aliunde in view of S. 91, 
Evidence Act — Cose law disciussod — (Per 
Beasley, C. J.) — Promissory note given in 
epnsideration of sale of paddy — Held that 
it was only given as conditional payment.) 
(’34) 21 AIR 1934 Mad 5U3 (505) : 155 Ind 
Cas 164, AXurugappa Chetty v. Xachiappa 
Chetty. 

(’33) 20 AIR 1933 Mad 117 (119): 140 Ind 
Cas 833, AchutaramatM v. dagannadham. * 
(’17) 4 AIR 1917 Mad 108 (109): 40 Mad 
727 : 35 Ind Cos 219 (DB), Shanmuganatha 
Chettiar v. Srinivasa Aiyar. 

(’17) 4 AIR 1917 Mad 460 (461) : 34 Ind Cas 
417 (DB), Chokalingam Chetty v. Annamalai 
Chetty. (Promissory note for amount found 
duo on settlement of accoimts.) 

(’15) 2 AIR 1915 Mad 455 (456) : 23 Ind Cas 
85, Saminatha Pathan v. Radha Krishna 
Pathan. (Promissory note for balance duo 
on partnership accoimts.) 

(’14) 1 AIR 1914 Mad 657 ( 659 ) ; 38 ISIad 

660: 21 I. C. 864 (DB), Aluthu Sastrigal v. 

V isvanatha Pandora. 

(’ll) 10 Ind Cas 177 (178) (Mad), Kodal% 
Alallaya v. Tarigopala Ramayya. 

(’06) 29 Mad 111 (113): 15 Mad L Jour 484 
(DB), Yarlagadda Veera Ragavayya v. Ooran- 
tha Ramayya. (Whore there is a comp- 
leted contract between the plaintiff and the de- 
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But, even in such Ccases, if the bill or note has been accepted as accord and 
satisfaction of the debt, the plaintiff cannot fall back upon the original cause of action. ^ 
The reason is that in such cases, the bill or note completely wipes out tiie original 
cause of action which is not revived on the bill or note being found to be inadmissible 
in evidence on account of its being not duly stamped. But m the absence of evidence 
to the contrary, the presumption is that payment by means of a bill, note or cheque 
is a conditional payment only, * and not an absolute discharge of the prior liabiUty. 


fendant indopondoiit of tho proiuisaory noto ; 
and the promissory note is not itself the 
contract but is merely received by the plain- 
tiff on account of tho loan made previously 
by the plaintiff to the defendant, the plaintiff 
in case of tho inadmissibility of tho promis- 
sory noto for want of stamp can sue on tho 
original contract.) | 

(19U0) 23 Mad 527 (528) (DB)', RatncJiandra 
Rao V. Venkataramana Ayyar. (The pur- 
chaser of the assets of a bank in liquidation, 
which assets included a debt due by defen- 
dant to tho late bank and a promissory noto 
given in respect of that debt, sued tho 
defendant on tho promissory noto as well us 
on tho original debt in respect of which tho 
noto had been given. The note had not been i 
endorsed until after tho bank had boon 
wound-up and had ceased to exist, and tho on- 
doi'sement had been hold to bo invalid. Held 
that tho plaintiff was ontitlod to sue for tho 
original debt ovon though ho was not entitled 
to sue on the promissory noto.) 

(’30) 23 AIR 1930 Nag 225 (227) : 107 Iiul 
Cas 073 (L)13), Ananda Narivlco v. Rundalik 
Tukararn. 

(’33) 20 AIR 1933 Pat 575 (576) : 12 Pat 
802 : 146 Ind Oas 471 (FB), DomooKhan v. 
Agfta Arshad. 

(’21) 8 AIR 1921 Pat 317 (318): 00 Ind €as 
385 (DB), Ram Nuraui Sahu v. Lachmi Rraeud 
Sahu. (Amounts borrowed undor aarkhata — 
Hundia subsequently executed.) 

(’20) 7 AIR 1920 Pat 730 (731) : 55 Ind Cas 
550 (DB), Snraj Lull v. AiuuU Lai. (Hand- 
noto given for balance found duo on adju.^t 
rnont of accounts.) 

(’23) 10 AIR 1923 Rang 254 (250) : 1 Rung 
121 : 70 Ind Cas^22 (DB), Dawaun's Bank 
Ltd. V. Ckelty Firm. (Where thoro was no 
intention on tho piirt of both parties that 
the taking of the promissory note was to 
be the aOaoiute diachurye of so much of the 
debt, and the note fails and no third party 
is endangorod tho creditor is entitled to fall 
back on the original consideration.) 

[See (’26) 13 AIR 1920 Cal 831 (835) ; 53 
Cal 418 : 90 Ind Cas 07 (DB), Parbati Citaran 
Mukiterjee v. Amarendra Nath. (W'hen 
tho document is accepted as security for 
tho payment of a pre-oxisting debt, and 
merely by way of further assurance, tho 
original debt is not extinguished by reason 
of a material alteration of tho terms of tho 
document— Case relating to mortgage-deed.) 


(’97) 1897 Pun Re No. 71 page 326 (328) (DB), 
fjdho Bhiih V. Hira Bhah. (New contract 
agreeing to take tho money in iitstalmonts sot 
U|> — Contract inadmissible — Old debt not 
discharged and suit lies thereon.)] 

[See alao (’16) 3 AIR 1916 PC 41 (43) : 43 
Ind App 264 : 38 All 494 : 39 1. C. 11 (PC), 
Ahmad Raza v. Syed Abid Huaain. (Suit 
based on independent oral agreement.)] 

3. (’18) 5 AIR 1918 Lull 78 (79) : 41 Ind 
Ctvs 880, Bluiynt Ram Ganpat Rai v. Chajju 
Ram. (Plaintiff giving up iikjrtgage right 
in con.sideration of cuslr payment and hundi 
and making ondorsomont on llio mortgage- 
deed that he had received full payment.) 

(’91) 1891 Pun Ro No. 82 page 401 (407) (DB), 
RahmatuUa v. Qanesh JJaa. (It no doubt 
usually is tho case that a party wlio has receiv- 
ed a promissory note with a viow to tho 
sottloment of prior transaction can., if 
tho noto bo improperly stampetl fall buck on 
tho prior transaction. But whore tho cre- 
ditor grants a receipt admitting that tho 
prior transactions are completely satisfied 
by tlio delivery of tlio promissory note (in 
this case to a third person) ami that lie, tho 
creditor, has no further «laim thereon, tlio 
above rule does not apply and the plaintiff 
is not entitled to full buck on original consi- 
deration.) 

(’ll) 9 Ind Cas 896 (897) (Sind), Fwart Ryrie 
V, Taracfmnd Dhanraj. (Pro-note accepted 
by plaintiff in full settlement of his claims 
against defendant.) 

[See alao (’82) 4 All 330 (331) : 1882 All W N 
55 (DB), Sirdar Knar v. Chandrawati. 
{Held tliat as tho execution of tho bond w'us 
intended to consolidate and secure tho 
debt tluo from tlio dofondani and was tho 
now contract between the parties in super.ses- 
sion of tho former one, tlio suit on the 
account stated w«i8 not muintainablo.) 

4. (’43) 30 AIR 1943 All 220 (224) ; ILR 
(1943) All 610 ; 206 Ind Cas 578 (FB), Sf^o- 
noth Praaad v. Surju Nonia. 

(’26) 13 AIR 1926 Lah 328 (329) : 7 Lah 113 ; 
92 Ind Cas 1015 (DB), Budhu Mai Parma 
Nand v. Qokalchand. 

(’31) 18 AIR 1931 Nag 113 (116) : 27 Nag L K 
66 ; 134 lad Cas 283, Mohan v. RamJ%. 

(’33) 20 AIR 1933 All 109 (109): 140 Ind 

Cas 117, Karan Sinyh v. Lai Singh, (liecoipt 
given by debtor at time of promissory note — 
Suit based on receipt is not maintainable.) 
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Where the giving of the bill or note is contemporaneous with the loan and forms 
part of the same transaction, there is a conflict of decisions on the question whether 

the plaintiff can sue for the debt apart from the bill or note. The foUnwing are the 
mam trends of decisions : 

1 . In such cases, the plaintiff cannot fall back upon the original cause of action.® 


5. (’33) 20 AIR 1933 All 280 (281) : 144 lad 

Cfis 130 (J-)13), iJlionkal Singh v. HarbanM Lai. 
(\\^le^o tUo debt duo on an uastainpod pro- 
note is aclmowlodged the acknowledgment 
is part of the same transaction as the loan 
by the promissory note and cannot bo treat- 
ed as an indopondont transaction upon which 
tho plaintiff can frame a cause of action.) 

t(’31) 18 AIR 1931 All 183 (189) : 53 All 114 : 
133 Ind Cas 307 (hB), Nazir Khan v. Ratn 
MoJuinlnl. (Whore inonoj' is lent on terms 
contained in a promissory note given at the 
time of tho loan, both the promLssory note 
and tho lending being part and parcel of 
tho same transaction, tho lender suing to 
recover money so lent must prove those 
terms of the promissory note. If for any 
reason such as tho absence of a proper stamp 
the promissory note is not admissible in 
evidence, tho plaintiff is not entitled to sot ! 
up a case independent of the note in view ^ 
of the provisions of S. 91, Evidence Act. Ho I 
cannot rocov’or tho money by proving orally 
the terms of tho contract, 2C All 178 foil ; 
34 All 158 and 28 All 298 overruled.) I 

(’04) 26 xVll 178 (182); 1903 All WN 217, 
Parsotam Narain v. Talcy Singh. (W’hon 
money is lent on terms contained in a pro- 
missory note given at tho time of tho loan, 
tho lender suing to recover money so lent 
must prove tlioso terms by tho promissory 
note. If for any retvsoii, such as tho absence 
of proper stamp, tho promissory note is not 
admissible in evidence, tho plaintiff is not 
entitled to sot up a case indopenent of the 
note.) 

(’36) 22 AIR 1935 Cal 058 (659) : 159 Ind Cas 
611, Tarachand Pratapmal v. Tamijuddin 
Sheikh. 

(’27) 14 AIR 1927 Lah 89 (90) : 95 Ind Oas 
704 (DB), Ram Jas v. Shahab-ud-Din. 

(’21) 8 AIR 1921 Lah 217 (219); 60 Ind Cas 
107 (DB), Ourdaamal Singh v. Ishar Dan. 
(Where tho advancing of loan and the exe- 
cution of tho hundi are simultaneous irai\saC’ 
lior^ and the contract for repayment is 
embodied in tho hundi, but the hundi is 
inadmissible in evidence due to insufficient 
stamp the creditor cannot rely on tho original 
consideration. IGlud Cas 33 (All) disputed 
from. 

(’06) 1906 Pun Bo No. 66, pgo 239 (241); 
1907 Pun L B 73 (DB), Qangaram v. Amir- 
chand. (In a suit for a sum of money alleg- 
ed to bo due on on oral agreement entered 
into by tho parties embodied the same day 
in a pro -note which had been accepted by 
the plaintiff on account of the debt duo to 


liim, hold that tho plaintiff had no cause of 
action for money due otherwise than in the 
note itself and was not entitled to prove tho 
oral agreement, and that the note being 
unstamped was inadmissible in evidence 
under S. 35.) 

(’98) 1898 Pun Be No. 92, page 329 (333) 
(DB), G. O’ Gorman v. MahCab Singh. 

(’9.5) 1895 Pun Bo No. 42, page 172 (174 
175) (DB), Bakshi Rim v. Kaka Ram. 
(Wliere there is no previous transaction of 
loan and a promissory note is given in return 
for a loan of money or in payment of mov- 
ables purchased and tho promissory note 
contains tlio terms of tho contract, the cre- 
ditor must lose his money , if for want of 
proper stamp tho note is not admissible in 
ev'idence.) 

(’35) 22 AIR 1935 Mad 23 (24) ; 58 3Iad 261 ; 
155 Inti Cas 184 (DB), Chockalingam Chettinr 
v. Palaniappa Chetliar. 

(’33) 20 AIB 1933 Mad 71 (72) : 140 Ind Cas 
193, Chendrasekaran PiHai v. Srinivasa Pillai. 
(A suit is not maintainable on tlio considera- 
tion for an inadmissible promi.ssory note 
when that consideration is contemporaneous 
w’ith the note. AIB 1914 Mad 657 : 38 Mad 
660 followed,) 

(’32) 19 AIR 1932 Mad 687 (688) : 139 Ind 
Cas 361 (DB), Gura Sahu v. Krishnamma. 
(WTioro tho debt and tho execution of the 
promissory note are contemporaneous tlio 
debt can bo proved only by tho note.) 
(32) 19 ALi^ 1932 Mad 693 (694) : 139 Ind 
Cal 486, Alimane Sahiba v. Subbarayadu. 
(In a case whore the advance of tho money 
and the execution of the pronote are aimiil- 
taneous, it is against the policy of S. 91, 
Evidence Act, to allow the plaintiff to re- 
cover on tho footing of money advanced 
when tho promissory no^ is inadmissible 
in evidence because it is unstamped.) 

(’14) I AIR 1914 Mid 657 (659) : 38 Mad 
660: 21 Ind Oas 864 (DB). Muthu Sastrigal 
V. Biswarmtha Pandara. (Where 
taneously with tho payment of money, a 
promissory note, containing tho terms of 
tho contract of loan, is executed which being 
unstamped is inadmissible in evidence, there 
is no independent contractual or other obli- 
gation. 10 Mad 94 and 17 Mad L Jour 126 
followed.) 

t(’ll) 10 Ind Cas 669 (669) (DB) (Mad), Chin- 
nappa v. ^lUhuraman, (If a loan and tna 
pronote are contemporaneous and form 
of one transaction, no suit based on the origi- 
nal oonsideration is maintainable if the pro- 
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2. In all such cases, the loan itself gives rise to a distinct cause of action on which 
the plaintiff can sue even though the bill or note is inadmissible in evidence 
for want of stamp.® 


note is inadmissible for insufficient stamp.) 
[See (’26) 13 AIR 1926 Pat 432 (432) : 95 
Ind Cas 348, Ghota Lai Sahu v. Oumani 
Chaxulhury. (Suit based on promissory 
note. — Note not duly stamped — Plaintiff’s 
suit must fail.)] 

[See also (’88) 12 Bom 443 (446) (SB), Damo- 
dar Jagannath v. Attnaram Babaji.) 

6. (’28) 15 AIR 1928 All 297 (297) : 108 Ind 

Cas 912, Chedu Singh v. Jagan Nath Prasad^ 
(’12) 34 All 158 (164) : 13 Ind Cas 138 (DB), 
Ram Sarup v. Jasodha Kunwar. 

(’12) 16 Ind Cos 33 (38) (DB) (All), Daij Nath 
Das V. Salig Ram. (Plaintiff can sue for 
money liad and received by the defendant 
for the plaintiff’s use. Case law discussed.) 
(’06) 28 All 298 (300) : 3 All L Jour 26 (DB), 
Banarasi Prasad v. Fazal Ahmed. (Overruled 
in AIR 1931 All 183 : 53 All 114 (FB).) 

(’38) 26 AIR 1938 Bom 286 (287): 175 Ind 
Cas 640, Somabhai Naranbhai v. Kalyanbhai 
Kashibhai. 

(’33) 20 AIR 1933 Bom 476 (477) : 57 Bom 
802 ; 147 Ind Cas 426 (DB), Sarafalli v. 
Mahasukhhhai. (Cause of action in the pro- 
missory note is distinct from the cause of 
action on the loan which gave rise to the pro- 
missory note.) 

(’30) 17 AIR 1930 Bom 424 (427) : 128 Ind 
Cas 43, Manchersha Ardeaar v. Qovind Oanesh. 
(It is open to the plaintiff to base his claim 
on the promissory note and alternatively 
on the original debt. AIR 1918 PC 146: 
46 Cal 663 : 46 Ind App 33 (PC) relied on.) 
(’26) 13 AIR 1926 Bom 357 (358) : 95 Ind 
Cas 847 (DB), Run.hhod Raghunath v. Ravji- 
bhai NutJiobluii. (Material alteration in pro- 
missory note — Plaintiff can fall back on 
original consideration.) 

(’04) 28 Bom 432 (434) : 6 Bom L R 436 (DB), 
Virhhadrapa v. Bhimaji. 

(1900) 24 Born 360 (364, 366) : 2 Bom L R 25 
(DB), Krishiuiji Narayan v. Rajmal Manik- 
cfmtid. (Whore there is an indopondont ad- 
mission of a loan, the holder of a hundi, 
bill or note which is defective and inadmissible 
in evidence for want of stamp, may still 
sue on the coiiHidoration the person to whoin 
lie gave it, tln>ugh ho cannot iiso the bill in 
support of his suit. 7 Cal 256 explained.) 
(’36) 23 AIR 1936 Cal 127 (128) : 167 Ind Cas 
441, Indro Chandra Bag v. Hiralal Rang. 
(’36) 23 AIR 1936 Cal 170 (171): 166 bid 

Cas 162, Mahatabuddin Mia V. Md. Nazir 
Joddar. 

(’18) 6 AIR 1918 Cas 688 (693) : 45 Cal 538 
41 Ind Cos 603 (DB), Sudhrichandra Das v. 
Kamalchandra Duita (Ilundis.) 

(’13) 19 Ind. 0a« 840 (842) (DB) (Cal), Ram 
Bahadur v. Daauri Ram. 
t(’90) 23 Oal 851 (863) (DB), Pramatha Nath 
V. Dwarka Nath. (jVn implied contract to 


repay money lent always arises from the 
fact that the money ia lent, oven tliough no 
express promise either \vritton or verbal, is 
made to repay it. Hence when the defen- 
dant admitted that ho borrowed Rs. 200, ho 
also admitted that ho promised to repay it, 
and hence plaintiff could maintain an action 
for breach of this implied contract or promise, 
entirely independently of any security wliii-h 
may hav'e been g;iven for the advance. 3 
Oal 314 relied on; 7 Cal 256 explained.) 
(’78) 3 Oal 314 (314) ; 2 Cal L Rep 412 (DB), 
Qolapchand v. Thakurani Mohokoom. 

(’75) 24 Suth WR 198 (200) (DB), Sreemutty 
Noor Dibee v. Shaikh Ramzan. 

(’12) 1912 Pun Re No. 18: 14 Ind Cas 612 
(512), People's Bank of Itidia v. Abdul Karim. 
(Suit on hundi). 

(’81) 1881 Pun Re No. 4, page 10 (11), Mam- 
ram v. Kalu Mai. (In a suit to recover tho 
balance of money paid for a huntli wliich was 
inadmisiblo in evidence for want of stamp, 
held, that the plaintiff, on proof of payment 
of the original consideration, could recover 
tho balance of the inonios thus lent, although 
he could not put tho hundi in evidence.) 
(’35) 22 AIR 1935 Mad 206 (208, 209) : 160 
Ind Caa 1069, Chinnayyo Nnidu v. Srinivasa 
Naidu. (Overruled by .\IR 1938 Mad 785 : 

ILR (1038) Mad 933 (FB).) 

(’26) 13 AIR 1926 Mad 1148 (1150): 98 Ind 
Cas 75, Oapala Padayachi v. Rajagopal Naidu. 
(Overruled bv AIR 1938 Mail 785 : ILR 
(1938) Mad 993 (FB). 

(’35) 22 AIR 1935 Nag 51 (55) : 31 Nag LR 
162 : 156 Ind Cos 213, Kedarmal Raghunath 


V. Ratiram. 

(’33) 20 AIR 1933 Nag 57 (61) : 29 Nag LR 
131:144 Ind Cas 745 (DB), Lai Bahadur 
Singh V. Qulam Yasin, 

(’27) 14 AIR 1927 Nag 241 (242) : 104 I.C. 
470 (472), Udtiram Magniram v. Laxman, 
(6 Nag LR 125 followed.) 

(’34) 21 AIR 1934 Oudh 57 (57) : 0 Luck 267 : 
146 Ind Cas 751 (DB), Bhirgu Datt v. Gaya 

Prasad. 


3) 20 AIK 1933 Oudh 259 (260) : 14.7 Ind 
las 233 (DB), Abdul Rahman v. Afzal Husain. 

32) 19 AIR 1932 Oudh 235 (240): 7 Luck 
66 : 139 Ind Cas 298 (FB), Kunwar Bahadur 
•. Suroj Baksh. (Tho fact of the advanco 
i tho loan or tho amount of the loan cannot 
K3 regarded as one of tho terms of the pro- 
loto. Hence in spite of tho provisions of 
5 91, Kvidenco Act, it is open to tho party 
vho has lent tho money on terms recorded 
n a promissory note, which turns out to bo 
nadmissiblo in evidence for want of profier 
ktamp duty to recover his money by proving 
Drally the advance of tho loan.) 
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3. The question depends on the facts and circumstances of each case.’ Though 
the loan and the execution of the bill or note may be contemporaneous, 
the document may be given only as a collateral security or conditional 
payment of the loan. In such cases, the note or bill will not itself be the 
contract of loan and the plaintiff can sue on the debt apart from the bill or 
note as the'two causes of action are distinct. The undermentioned decisions® 


('29j IG ATB 1929 Oudh 399 (400) : 5 Luck 
225 : 119 Ind Cas 865, Nanhhu Singh v, Oirja 
Biix Singh. 

(’24) 11 Am 1924 Oudh 249 (249) : 20 Oudli 

Cas 361 : 74 Xnd Cas 813, Uwarka v. Idu. 

(’03) 6 Oudh Cas 16(17), Sachu Lalv. Kandhai 
Lai. 

(’37) 24 AIR 1937 Pat 656 (656) ; 172 Ind 
Cas 744, Anuplal ^lahto v. Alahesh Jha. 
('33)^20 AIR 1933 Pat 584 (584) : 147 Ind 
Cas 706, Balbhadra Singh v. Bhagivat Pande. 
(But evidence as regards the rate of interest 

cannot be given indopondontly of the hand- 
note.) 

(’31) 18 AIR 1931 Pat 293 (294) : 11 Pat 135 : 
133 Ind Cas 685 (DB), Abdxd Md. Khan v 
Mahanunda Upadyaya. (AIR 1928 Pat 
426 : 7 Pat 845 appro v’od.) 

(’28) 16 ^VIR 1928 Pat 426 (427, 428) : 7 pat 
845:111 Ind Cas 482 (DB), Dhaneshwer 
Sahu V. liarnrup Gir. (It is only the rate of 
interest mentioned in the promissory note 
that cannot be proved.) 

(’23)71 Ind Cas 968 (970) (Pesh), Sayad Sikan- 
dar v. Bhai Ramchand Sant Ram. 

(’31) 18 AIR 1931 Rang 139 (142): 9 Rang 
1^56:134 Ind Cas 737, Ram Raghubhir v. 

United Refineries {Burma) Ltd. 

(’28] 15 AIR 1928 Rang 242 (243) : 6 Rang 
415 : 112 Ind Cas 254, Ismail Hiyosain ^lamsa 
V. K. Purbhubhai. 

( 20) 7 AIR 1920 Low Bur Rul 1 (7) : 10 Low 
Bur Rul 54 : 54 Ind Cas 84 (FB), Kye Maung 
V. Ma Ma Gale. 

[See (’18) 5 AIR 1918 Mad 634 (634) ; 42 
Ind Cas 706 (DB), Nachimuthu Chetty v. 
Andiappa Pillai. (Promissory note payable to 
bearer on demand, offends against S. 26, Pa- 
per CuiTency Act. No suit con bo maintained 
on it^. But suit on original cause of action 
will lie and promissory note can be relied on 
as acknowledgment.)] 

[See also (’29) 16 AIR 1929 All 254 (257): 
51 All 530: 116 Ind Cas 293 (DB), Kundan 
Lai v. Bhikari Das Ishtvar Da?. (Where I 
a suit was brought on the basis of a hundi 
but the Imndi was hold to bo inadmissible 
in evidence the plaintiff is still able to suc- 
ceed if his suit can bo treated as one for 
recovery of the amount had and received 
compensation of money paid by liim 
on behalf of the defendant to the creditor 
of the latter. ) 

(’01) 6 Cal WN 56 (57) (DB), Moti Lai Saha ' 
V. Alonmohan Oossami. (Even if the pro- ' 
missory note bo a forgery the plaintiff would 
succeed if he could prove the loan by inde- 
pendent evidence.) 


(’17) 4 AIR 1917 Mad 354 (364) : 33 Ind Cas 
661 (DB), Chami v. Ana Patter. (A claim 
for the value or return of goods delivered to 
defendant cannot be proved by an unstamped 
agreement between the parties, but the plain* 
tiff can prove the fact of delivery and state 
that ho got nothing in return and the onus 
is then shifted on to the defendant, for 
showing his right to detain the goods.)] 

7. (’46) 33 AIR 1946 All 150 (153):ILR 

(1946) All 82:224 Ind Cas 196 (DB), Ram 
Nath V. Bhagwuti Prasad. (Where a pro- 
missory note is inadmissible by reason of 
S. 35 of the Stamp Act, the question whether 
a suit on an independent cause of action 
would l>o maintainable or not would depend 
upon the nature and contents of the promis- 
sory note in question. If it contains subs- 
tantially all the terms of the contract of the 
loan between the parties, the creditor cannot 
fall back upon an independent cause of 
action. But if it does not contain all the 
terras, it would bo open to the crotlitor to 
substantiate his claim by oral evidence. In- 
this case AER 1931 All 183 : 63 All 114 (FB) 
and AIR 1943 All 220 : ILR (1943) All 610 
(FB) have boon considered and it was held 
that there is no conflict between the two 
F B decisions.) 

(’38) 25 AIR 1938 Mad 785 (788) : ILR (1938) 
Mad 933: 177 Ind Qua 236 (FB), Pernmal 
Chettiar v. Kamakshi Ammal. 
t(’36) 23 AIR 1936 Nag 225 (228): 167 Ind 
Cas 673 (DB), Anatuia Narndeo v. Pundalik 
Tukaram. (It is a question of fact whether 
there was an oral agreement apart from the 
promissorv note.) 

(’34) 21 AiR 1934 Rang 389 (392) : 12 Rang 
500 : 152 Ind Cas 1038 (FB), Chit Alaung v. 
Roshan N. M. A. Kareem Corner and Co. 

8. (’46) 33 AIR 1946 All 126 (127) : 228 Ind 

Cas 551 (FB), Major Mistri v. Binda Debi. 
(Simultaneous loan and pronoto — Plaintiff’s 
cause of action on pronoto failing by reason 
of pronoto being inadmissible for w*\nt of 
duo stamp — His cause of action in debt 
8ur\*ive.s in the absence of social circumstona- 
ces and he can fall back on it.) 

(’43) 30 AIR 1943 All 220 (227) 228 : ILR 
(1943) All 610 : 206 Ind Cos 578 (FB), Shso- 
noth prasad v. Surji Nonia. (W’hero a pro- 
note is given in consideration of a sum of 
money, it is a question of fact in each case 
whether the sum of money was given as a 
loan or not. In the absence of all evidence 
the presumption is that it was given by way 
of loan and there is the further presumption 
that the pronote was given in conditional 
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may be regarded as falling under this principle. But where the "ote or 
the^bill is itself the contract between the parties, the plaintiff can only su 
on the note or biU and if it is not duly stamped and is, therfore, madmis- 


payment of loan. If tlio pro-note is in- 
admissible for want of stamp it is open to 
plaintiff to prove the loan and all its terms 
and to recover it irrespective and indepen- 
dently of the pro-note by giving other evid- 
ence including that furnished by a contem- 
poraneous receipt.) 

/’29) 16 AIR 1929 All 254 (256) : 51 All 630 : 
116 Ind Cas 293 (DB), Kutidan Lai v. Bhu- 
khari Das Jswar Das. (If a hundi is an em- 
bodiment of the whole of the contract bet- 
woen the parties and it ifi not admissible 
in evidence and cannot be looked at for the 
purpose of finding out the terms of the con- 
tract, other evidence to prove the terms of 
such contract cannot bo allowed. But where 
the hundi embodies only a part of the con- 
tract between tho parties it cannot bo said 
that the whole contract is reduced to tho 
form of a hundi and S. 91, Evidence Act, 
does not exclude evidence showing tho terms 
of the whole contract which cannot bo deter- 
mined from tho hundi alone.) 

(’10) G Ind Cos 126 (126) (DB). (All), Sri 
Nath Das V. Angud Singh. (Father and son 
borrowing jointly — Promissory note exe- 
cuted by son alone — Son minor — Plaintiff 
can fall back upon original cause of action.) 

(’08) 5 All L Jour 162 -(163): 1908 All W N 
91 (91) (DB), Siraj Hxtsain v. Bulaki Bam. 

(’87) 9 All 361 (356): 1887 All W N 49 (FB), 
Balbhadar Prasad v, Mafiaraja of Betia. 
(A decree-holder agreed with the employer 
of his judgment-debtor who had been arrest- 
ed in execution of tho decree, to discharge 
tho latter from arrest upon tho condition 
that tho employer would pay the amount 
of tho debt. Accordingly tho employer 
executed a promissory note for tho amount of 
debt. The promissory note was however 
unstamped. Held, plain' iff could sue on tho 
considoration for tho noto.) 

(’27) 14 AIR 1927 Bora 437 (437) : 102 Ind 
Cos 138, Jacob <£? Co. v. A. P. Vicunsey. 
(Wliero a transaction may bo regarded as a 
loan in respect of which the promissory noto 
is passed as payment, if tho promissory note 
is insufficiently stamped, tho plaintiff can 
proceed with tho suit on tho loan.) 

(’36) 22 AIR 1935 Cal 102 (105): 155 Ind 
Oaa 1109 (DB), Indu Bala v. Lakshmi Nara- 
yan. (Whore there is a loan independently 
of tho promissory note the creditor is not 
debarred from suing on the original ca^e 
of action by tho fact that tho ca^o of action 
arose out of tho same transootion in tho course 
of which the promissory note was executed. 
128 Ind Oas 194 (Oal) followed.) 


(’30) 128 Ind Cas 194 (195) (Cal), Abdul Bab. 
bani v. Shyam Lai Thapa. (AIR 1924 Cal 
452 distinguished.) 

(’27) 14 AIR 1927 Oal 538 (540) : 102 Ind Oaa 
871 (DB), Kshetra Nath v. Harasukdas. 

(Tho rule of evidence that w’horo tho terms of 
a contract have boon reduced to writing, you 
cannot give any other evidence of tho con- 
tract than the nTitten document itself applies 
only if the document was intended to bo 
tho embodiment in writing of tho transaction 
and not if there was a complete oral contract 
before the writing was given and tho docu- 
ment does not express and was never in- 
tended to express tlio whole ORreoment 
between tho parties. 20 Suth W R 150 
and AIR J923 P C 50:50 J 

Rang 66:50 Cal 338 (PC) and AIR 1916 
PC 115:43 Cal 895:43 Ind App 122:8 
Low Bur Rul 458 (PC) relied on.) 

(’13) 19 Ind Cos 430 (438) (Lah), Lehna v. 
Ahamed Din. (Promissory noto given for 
price of goods sold.) 

(’38) 25 AIR 1938 Mad 785 (786) : ILR (1938) 
Mad 933 : 177 Ind Cas 236 (FB), Perumal v. 

(’36) 23 AIR 1936 Mad 179 (186) : o9 Mad 
268-161 Ind Cas 273, Bamaswami PUlai 
V, Murugiah Padayachi. (Promissory noto 
given for price of paddy sold — Held it was 
giv^en as conditioual pa jonont only. ) 

(’17) 4 AIR 1917 Mad 108 (109) : 40 Mad 727 : 
35 Ind Oas 219 (DB), Shantnuganalha Chettier 

V. Srinivasa Aiyar. 

(’17) 4 AIR 1917 Mad 201 (20^ : 40 Mad, 
585:36 Ind Oas 741 (DB). Ghidatnbram 
Chettiar v. Ayyasarni Thevan. 

(’84) 7 Mad 112 (114) : 7 Ind Jur 646 (DB), 
Krishnasami Pillat v. Banga sami Chelty 
/N’fjte for price of goods sold.) 

(’36) 23 AIR 1936 Nag 225 (227) : 167 Ind 
Oas 673 (DB), Ai\anda Nanxdeo v. Pundahk 

(’^iTs^AlR 1921 Pat 318 (320) : 60 I^d Oas 
65^ Brahma Deo Bai v. Bam KtshuyMahlor^ 
C21) 8 AIR 1921 Sind 80 (81) : 15 Sind L R 
^ 135 : 65 Ind Oas 37 (DB), Naraindas v. Jasso 

Tsee also (’73) 11 Bong LR 405 (412) : 20 
Suth WR 150, Kedarnath Dutt v. 

Lall (The parties must have considorod 
the document os tho “only repository and 
anoropriate ovidonco of thoir agreement. ) 
(’71M Wd HCIt 189 (196) (DB), 

^ Mudaliuar v. Arumuga Mudahyar. (Ihe 
law ia tliat notwitlistandmg a paper writing, 
which purports to be a contract, may bo 
nroducod. it is still competent to tho Court 
to find, upon sufficient evidence, that this 
writing is not really tho contract.)] 
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eible in evidence, he cannot fall back on the original consideration. » 

If tlie cases cited under the above groups are considered with reference to the 
foUows'^ ^ Courts, it will be seen that the results may fairly be summed up as 


r 11 Allahabad H'igh Court, the position seems to be settled now after the 

lull Bench decision m Nazir khan v. Ram Mohan Lal^^ that the plaintiff cannot fall 

back upon the original consideration unless the bill or note has been given in 
respect of an antecedent debt. 

1 ■ Nagpur, Oudh, Patna, and Peshawar the general view is that the 

plamtill can always sue on the original cause of action apart from the bill or note as 
the loan is considered as giving rise to a distinct cause of action. 

The Calcutta High Court also leans towards the same view though opinion 
seems to be more fluctuating than in the above Courts. 

Opinion in the Lahore High Court is fluctuating. 

In Madras and Rangoon, the position has been settled by Full Bench decisions^^ 
a it IS a question of fact in each case whether the bill or note is itself the contract 
oi loan or is only a collateral security or conditional payment. 

The Sind Court inclines to the same view. 


. According to the Rangoon High Court, there is a presumption that a pro- 
missory note is only given by way of conditional payment. But the Madras High 
Court denies that there is any such presumption.^® 

In Sadasuk v. Kishen Pershad^^^ it would appear that the consideration passed 
at the same time as the execution of the hundis on which the suit was based. Their 
Lordships held that the suit was not maintainable against the defendant as his name 


9. (’30) 17 AIR 1930 Bom 66 (68) : 126 Ind 

Oas 865, Ravji Bhai Nathdbhai v. Ranchhod, 
(’82) 8 Oal 721 (724): 11 Cal LR 310 (DB), 
Radluikant Shaha v. Abhoi/churn Milter. 
(’81) 7 Cal 266 (259, 260) ; 8 Cal L R 633 (DB), 
Sheikh Akbar v. Sheikh Khan. 
t(«74) 21 Sutli WR 1 (1) (DB), Ankur Chunder 
Roy V. Madhub Chutider. (No resort to 
iin plied contract can bo allowed.) 

(’06) 1906 Pun Re No. 66 p. 239 (242) : 1907 
Pun Li R 73 (DB), Gangaram v. Amirchand. 
(’88) 1888 Pun Re No. 61 p. 151 (153) (DB), 
Sheo Das v. Kanhaya IaiI. 

(’38) 26 AIR 1938 Mad 785 (788) : ILR (1938) 
Mad 933 : 177 Ind Cas 236 (FB), Perumal 
Chettiar v. Kamakshi Amrnal. 

(’36) 23 AIR 1936 Mad 179 (185): 69 Mad 
268 : 161 Ind Cas 273 (FB), Ranuisxvami 
Pillai V. Murugiah Padayachi. 

(’25) 12 AIR 1925 Mad 351 (352) : 85 Ind Cas 
389, Somaraju v. V enkatasubbarayadu. 

(Promissory note for price of jewels sold.) 
(’07) IJ Mad L Jour 126 (127) (DB), Sonui- 
sundarain v. Krishnamurti. 

(’87) 10 Mad 94 (96, 97): 11 Ind Jour 60 
(DB), Pothi Reddi v. V elayudasivan. (Though 
the money is first paid and the note is after* 
wards executed.) 

(’36) 23 AIR 1936 Nag 225 (227) : 167 Ind 
Oaa 673 (DB), Ananda Nanxdeo v. Pundalik 
Tukaram. 

ISee also (’88) 12 Bom 443 (446) (SB), Damo- 
dhar Jagamuith v. Atnuiram Bahc^ji, (Ad- 


mission by the defendant in the written 
statement will not be available to the plain- 
tiff if the promissory note is itself the con- 
tract of loan.)] 

10. (’46) 33 AIR 1946 All 126(127) : 228 Ind 

Cas 651 (FB), Major Mistri v. Binda Debt. 
(’43) 30 AIR 1943 All 220 (227) : ILR 

(1943) All 610 : 206 Ind Cas 678 (FB), Sheo- 
nath Prasad v. Surji Nonia. 

(’31) 18 AIR 1931 All 183 (186) : 53 All 114 : 
133 Ind Cas 307 (FB), Sazir Khan v. Ram 
Mohanlal. 

(’46) 33 AIR 1946 All 150 (153) : ILR (1946) 
All 82 : 224 Ind Cas 196 (DB), Ram K<Uh v. 
Bhugioaii Prasad. 

11. (’38) 25 AIR 1938 Mad 785 (788) ; ILR 
( 1938) Mad 933 : 177 Ind Cas 236 (FB). Peru- 
mal Chettiar v. Kamakshi Ammal. 

(’34) 21 AIR 1934 Rang 389 (391, 392) : 12 
Rang 600 : 162 Ind Cas 1038 (FB). Chit 
Maung v. Roshan N. M. .4. Kareen Corner df 
Co. 

12. (’34) 21 AIR 1934 Rang 389 (391, 392) : 
12 Rang 580 : 152 Ind Cas 1038 (FB), Chit 
Maung v. Roshan N. M. A. Kareen Comer <Se 
Co. 

13. (’38) 25 AIR 1938 Mad 785 (787) : I L R 
(1938) Mad 933 : 177 Ind Cas 236 (FB), 
Perumal Chettiar v. Kamakshi Ammal. 

14. (’18) 6 AIR 1918 PC 146 (146) : 46 
Ind App 33 : 46 Cal 663 : 50 Ind Oas 216 
(PC). 
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was not disclosed on the face of the instrument. But at the same time, their Lord- 
ships observed as follows : 

“It would, of course, have been open to the plaintiffs, had they thought 
fit to have framed their case in an alternative form and to have sued both on 
the hundis and, alternatively, upon the consideration. 


The above words strongly suggest that when money or other valuable considera- 
tion passes and a negotiable instrument is given in exchange for that consideration 
a cause of action arises on the consideration apart from the engagement evidenced 

by the instrument. 

English decisions seem also to be to the same effect, 

But notwithstanding the above judgment of the Privy Council, the conflict of 
decisions in India has continued. 

It is submitted with respect that apart from the authority of the Privy Council, 
the correct position seems to he also that the plaintiff can have his money hack 
though his contract with reference to it is inadmissible in evidence for want ot due 
stamp. Under S. 91 of the Evidence Act, it is only the terms of a contract w ith re- 
ference to the money that would be precluded from being proved. But the section 
is no bar to the plaintiff succeeding on a non -contractual basis, e.g., m an action 

for money had and received. 

In Perumal v. KamakshP^^ Varadachariar J., however, opined that the theory 
of money had and received cannot be invoked in such cases, as such theory is ase 
on an implied contract which, in the class of cases under discussion, canno e re- 
garded as distinct from the express contract contained in the promissorj^ no e. 

But his Lordship has not referred to the authorities which hold that in India 
an action analogous to that for money had and received can be maintained wi ou 
resort to any theory of implied contract.^^^ 

In a suit on the original consideration, the plaintiff will not be entitled to in 
terest at the rate mentioned in the promissory note.^’ 


15. (’38) 25 AIR 1938 Mad 78*; (795) : ILR 
(1938) Mad 933:177 Ind Gas 236 (FB). 
Perumal Ckettiar v. Kamakahi Ammal. (See 
observations of Stodart, J., at p. 796 in his 
dissenting judgment — It is curious that the 
decision of the Privy Council in AIR 1918 
PC 146 applied by Stodart, J., has not 
boon roforrod to in tho other judgments in 
the case.) 

16. (1885) 33 W R (Eng) 739 (740) : 63 L T 
125, Yeo V. Dawe. 

(1808) 9 B R 793 (795) : 127 E R 870, Broum 
V. Waits. 

(1800) 6 R R 616 (616) ; 102 E R 22, Farr v. 
Price. 

(1794) 170 E R 623 (624) : 4 Esp 7, Wade v. 
Bearley. 

(1794) 170 ER 345 (345) : 1 Esp 245 (246), 
Wilson V. Kennedy. 

(1788) 102 ER 23 (23) : 1 East 68n, Tyie v. 
Joi\es. (Whore a promissory note had been 
given for money lent but when produced in 
Oourt was unstamped. Lord Kanyon, C.J., 
permitted tho plaintiff to recover on o com- 
mon count for money lent, by proving 
when tho money for which tho note ha<l been 
given woa demanded of the dofondont, he 


’knowledned the debt.) 

i (’38) 25 AIR 1938 Mad 785 (793) : ILR 

19381 Mad 933 : 177 Ind Gas 236 (FB). 
W’UrS AIR 1918 P c 241 (245) (PO), 

ohn V. DodiveU and Co. (Case relating to 
eylon. But same considerations applicable 

See"abo’('18)6AIB 1918 PC 151 OS?)? 
46 Col 670:46 Ind App ^2 ; 60 Ind 
Gas 444 (PO), Juscum Boid v. Pirthicnand 

eo olso AIR Commentaries on the Limita- 
irtn Act 2nd (1942) Edn., Art. 62 N. 2. 

(’36)’ 23 AIR 1936 Nag 226 (228) : 167 
nd Oas 673 (DB), Ananda Namdeo v. Punda- 

t3)^2*0^AIB 1933 Oudh 269 (260) : 145 Ind 
Jos 233 (DB), Abdul Jiahman v. AfzalHw^n. 
131 20 AIR 1933 Pat 684 (684) : l-H Ind 

Jas 706, BaWhadra Singh v. 
i8) 16 AIR 1928 Rang 242 ^43) : 6 Bong 
=15 • 112 Ind Cas 254, Ismatl Husa%n Mamsa 
r. K. Purbhubhai. (He can recover interest 
>nlv ot a reasonable rate.) 

28)^ 16 AIR 1928 Pat 426 (428) : 7 Pat 846 
111 I. C. 482 (DB), Dhaneshwar Sahu v 

Hamrup Oir. 
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It is Open to the plaintiff to base his claim on the promissory note and alterna- 
tively on the original consideration.^’^ 

Where a suit is originally based on a promissory note or bill of exchange the 
Court can allow the plaint to be amended so as to include the original cause of action.^® 
Such amendment maj^ be allowed although the period of limitation for a suit on the 
original cause of action has expired.^® 

Where a promissory' note or hundi is executed in renewal of a prior note or 
hundi and is inadmissible in evidence as not being duly stamped, the plaintiff can 
sue on the prior note or hundi unless the new document is accepted as accord and 
satisfaction of the debt due on the prior document.^® The principle applicable 
in such cases is the same as in cases where a note or bill is given for a pre-existing 
debt. 

A written acknoivledgment of a debt, though executed contemporaneously with 
the debt is not a contract and hence, S. 91 of the Evidence Act does not apply to such 
an acknowledgment. The inadmissibiUty in evidence of the acknowledgment, 
therefore, does not affect the maintainability of the suit for the debt. 

It has been held in England that if a plaintiff can establish a prima facie case 
without betraying the existence of a written contract relating to the subject-matter . 
of the action, he cannot be precluded from recovering, by the defendant subsequently 
giving evidence that the agreement was reduced to writing, and this view has also 
been expressed in a decision in India. It is submitted that in view of the express 
provisions of S. 91 of the Evidence Act, this proposition cannot be maintained in 
India. 


17a. (’18) 6 AIR 1918 PC 146 (146): 46 Cal 
663 : 46 Ind App 33 : 50 Ind Cas 216 (PC), 
Sadasukh Janki Das v. Kishan Pershad. 

(’33) 20 AIR 1933 Bom 476 (477) : 57 Bom 
802 : 147 Iiid Cas 426 (DB), SarafalU Ma?u>- 
medaUi v. Mahasukhbhai Jechandbhai. 

(’30) 17 AIR 1930 Bom 424 (427) : 128 Ind 
Cas 43, Manchersha Ardesar w. Qovind Qanesh. 

18. (’33) 20 AIR 1933 Bom 476 (477) : 57 
Bom 802 : 147 Ind Cas 426 (DB), SarafalU 
Mahomedalli v.- Mahasukhbhai Jechaiuibhai. 

(’30) 17 AIR 1930 Bom 66 (68) : 126 Ind CaS 
865, Ravji Bhai Nathcibhai v. Banchhod. 

(’34) 21 AIR 1934 Cal 554 (555) : 61 Cal 433 : 
150 I. C. 982, Bamendra Mohan v. Keshab 
Chandra. 

’75) 24 Suth Vr R 198 (200) (DB), Sree MtUiy 
Noor Bibee v. Shaikh Bumzan, 

(’23) 71 Ind Cas 968 (970) (Pesh), Sikandar 
Shah V. Bhairam ClMtul Sant Bam. 

(’31) 18 AIR 1931 Rang 139 (142): 9 Rang 
66 : 134 Ind Cas 737 (DB), Ram Raghubir 
Lai V. United Refineries {Burma) Ltd. 

(*25) 12 AIR 1926 Rang 282 (283) : 3 Rang 
183: 89 I. C. 435 (FB), Shuee Myat Maung 
V. Maung Po Sin. 

19. (’36) 23 AIR 1936 Rang 608 (509) :.U 


Rang 383 : 165 I. C. 810, Krishna Prasad 
Singh V. Afa Aye. 

20. (’31) 18 AIR 1931 All 560 (661) : 134 
Ind Cos 254 (DB), Salig Ram v. Radhay 
Shiam. 

(’14) 1 AIR 1914 All 25 (26) : 36 .^Ul 259 : 23 
Ind Cas 589 (DB), Jagan Prasad v. Ifuiermal. 
(’28) 16 AIR 1928 Lah 424 (426): 112 I.C. 
719, Bhagat Ram AnaiU Ram v. Harjas 
Mai Mehr Chand. 

(’23) 10 AIR 1923 Lah 396 (397) : 4 Lah 161 * 
75 Ind Cas 827 (DB), Rahmat Ali Muhammad 
Faizi {Firm) v. Dewa Sir^h Man Singh 
{Firm). 

(’22) 9 AIR 1922 Lah 56 (57): 67 Ind Coa 
856, Sundar Das v. Puran Singh. 

21. (1840) 113 ER 615 (616) : 9 LJ QB 
177, Doe d. Frankia v. Franki's 

(1840) 133 E R 615 (615) ; 56 R R 571, Mag- 
nay v. Knight. 

(1832) 110ER434(435):4B& Ad 208 (210) 

2 L J M C 15, i?. V. Inhabitants of Padatow. 

(1829) 130 ER 1308 (1310) : 31 RR 429 :8 
L J (OS) C P 65, Fielder v. Ray. 

(1818) 129 E R 409 (410) : 8 Taunt 327 (330) 
Stevens v. Pinney. 

22. (’94) 18 Bom 66 (74. 75), DB), Yeshaw- 
dabai Qopikabai v. Ramchandra Tukaratn. 
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13. Secondary evidence. — ^There are some circumstances under which, under 
the Evidence Act, secondary evidence may be given in regard to documents. (Evi- 
dence Act, see S. 65.) But where the original is not ‘duly stamped* secondary 
evidence is not admissible.^ The reason is that secondary’' evidence is only admissible 
when primary evidence is admissible.® Further, admitting secondary evidence oi 
documents not duly stamped would be equivalent to “acting on such documents 

which is prohibited by this section. 


Suppose the original is a document which may be admitted in evidence under 
this section on payment of the deficit duty and penalty. Can secondary evidence 
of such documents be admitted on payment of deficit duty and penalty i No, 
Under this section, it is only the original of an instrument not duly stamped that 
can be admitted in evidence on payment of deficit duty and penalty.® 


Even where the original has been destroyed by the wrongful act of the^party 
objecting, secondary evidence of an unstamped document cannot be given. 


Section 35— Note 13 

1. (’47) 34 AIR 1947 Lah 306 (307) : 48 
CRL Jour 354 : 229 IndCas 279, Mt. Halima 
V. Emperor. (Secondary evidence admitted 
under erroneous impression. — It should bo 
altogether ruled out.) 

(’99)1899 All WN 210 (210) (DB), Baldeo 
Das V. Jai Ram. 

(’96) 18 All 295 (298) : 1896 All W N 68, Kallu 
V. Halki 

(’38) 26 AIR 1938 Lah 90 (92) : 181 Ind Cas 
642, Ladha Ram v. Haricha^. 

(’22) 9 AIR 1922 Lah 401 (403) : 3 Lah 282 : 
69 I. 0. 723 (DB), Muhammad Ayub v. 
Rahim Bakah. 

(’22) 9 AIR 1922 Lah 364 (364) : 66 Ind Cas 
163, Rahim Bakah v. Mohammad Ayub. 

(’22) 9 AIR 1922 Lah 307 (309) : 2 Lah 330 : 
66 I. C. 201 (DB), Chanda Sin{jh v. Amritsar 
Bankiiuj Co. 

(’26) 12 AIR 1925 Mad 763 (763) : 87 Ind Cas 
382, Doraisami Mudaliar v. Doraiswami 
Iyengar. 

(’07) 30 "Mad 386 (387, 388) : 17 Mad L Jour 
308 (DB), Tfmji Beebi v. Tirumaliappa Pillai. 
(’80) 2 Mad 208 (209) : 4 Ind Jur 499 (DB), 
Senanden v. KoUakiran. 

(’69) 4 Mad H OR 312 (314) (DB), Arunache’ 
lam Chetty v. Olagappa Chetty. 

(’20) 7 AIR 1920 Nag 131 (132) : 16 Nag L R 
68 ; 56 Ind Cas 249, Peniaya v. Kesheorao. 
(’28) 15 AIR 1928 Rang 32 (33) : 5 Rang 
650 : 106 Ind Cos 476, Ma Saw v. Mautuj Ba. 
(1820), 106 E R 776 (777): 3 B & Aid 688 (590), 
The King v. InfuAilanta of Castle Morton. 
[But Bce (1840) 161 ER 579 (580, 681): 10 
LJ Ex 8:66 RR 760, Slatterie v. Pooley 
(A parol admission by a party to a suit is 
always receivable in evidence against him, 
although it relates to the contents of a 
deed or other written instrument not duly 
atampod ; and oven though its contents 
bo directly in issue in the cause.)] 

2. (’26) 96 Ind Cos 444 (445) (DB) (Lah), 
Muftamnutd Din v. Allah Ditta. 


. (’46) 33 AIR 1946 Mad 298 (298) : ILR 

:1946) Mod 672:225 Ind Cos 377 (DB) 
Ohidambaram v. Meyyappan. (Uiwtamjpod 
locumont produced in Court — Mob setting 
Ire to Court and record destroyed— Copy 
document is not admissible even on pay- 

nent of penalty.) , „ 

96) 18 All 295 (298) : 1896 All W N 68, Kallu 

21) 8 klR 1921 Bom 401 ( 402) : 45 Bom 
1170:62 Ind Cas 637 (DB), Hiralal iiam- 

narayan v. Shankar Hirachand. i n a 

38) 25 AIR 1938 Lah 90 (92) : 181 Ind Oas 

642, Ladha Ram v. Harichand. 

22) 9 AIR 1922 Lah 401 (403) : 3 Lah 282 . 
69 Ind Cas 723 (DB), Muhammad Ayub v. 

Rahim Baksh. ^ t i noj 

22) 9 AIR 1922 Lah 354 (3o4) : 66 

153, Rahim Baksh v. ^050 

13) 1913 Pun Re No. 33: 16 Ind Cas 9 
(953) (DB), Nanak Chand v. Muhammad 

Mad 386 (387) : 17 Mad L 
(DB). Thaji Beebi v. 

1900) 23 Mad 49 (54) : 26 Ind App 262 (PC), 
Raja of Bobbin v. SUaramasamt Garu. 

(DB), Ranga Ram v. Bhavayammi. 

’84i 7 Mad 440 (441) (DB), Kopasan v. 

•20 7 Am 1920 Nag 131 (132): 16 Nag 

L K 68 : 56 Ind Oas 249, Peniaya v. Kesheo- 

’271 14 AIR 1927 Rang 109 (110): 4 Rang 
3J3 : 101 Ind Oas 198 (DB). Fo He^oo Maun, 

V. Ma Ma Oyi. 

^Haran oLJier Bhoorr^ v. M 
Neonaee (In cases where a lost deed is 
Lwn not to have boon otompod. the Court 
should require the same money to bo paid, 

art if the deed itself T nh 2‘>l • 

5a. (1844) 41 ER 680 (682) : 13 L J Oh 2-1 . 

L T (03) 49, Smith v. J Henley. 
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But where the original is duly stamped^ or is not chargeable with duty,® se* 
condary evidenc can be admitted in the cases mentioned in the Evidence Act, with- 
out any question arising as to stamp. 

Where seconda^^’ evidence of a lost instrument is sought to be given and a 
party objects to the reception of such evidence, on the ground that the original 
was not duly stamped, the burden is on him to make good his objection.® In such 
cases, the Court will presume, until the contrary is shown, that the original was 
duly stamped.’ 

A presumption of due stamping also arises under S. 89 of the Evidence Act, in 
regard to documents which are in the possession of a party but which he fails to 
produce after due notice to do so. But the presumption under that section cannot 
arise where there is no reliable evidence to show that the document is in the possession 
of the party and that he is intentionally withholding the same.® 


(1819) 106 E K 440 (441) : 21 It R 363, Rip- 
piner v. WHyht. 

[6’ee also (1850) 15 Q B 187 (199): 81 RR 
552, Rankin v. Hamilton. (In an action 
founded upon a document in which both 
parties have nn interest, and which was in 
the possession of one but is said by him to 
have been lost, a Judge cannot order that, 
if such party does not produce the document 
to be stamped a copy duly stamped shall 
bo read in evidence at the trial, and that the 
original shall not then bo produced on the 
other side, nor objection taken to tlie want 
of a stamp on the original,)} 

(’46) 33 AIR 1946 Mad 298 (299) : ILR (1946) 
Mad 672 : 225 Ind Cas 377, Chidambaram 
v. Meyyappan. 

4. (’08) 5 All L Jour 162 (163)): 1908 All 
WN 91 (91), SiraJ Husain v. Bulaki Ram. 

t(’14) 1 AIR 1914 Lah 524 (526, 527): 1915 
Pun Ro No. 29 ; 27 Ind Ci\s 489 (DB), Sukh 
Dial V. Mani Ram. 

(1825) 130 ER 526 (526, 527) ; 4 LJ (OS) 
CP 54, Munn v. Oodbold. 

(1809) 127 ER 930 (930, 931): 1 Taunt 507 
(508), Oarnons v. Swift. (If two parts of an 
instrument are prepared, but one only is 
stamped, the party having the custody of 
the unstamped part may give secondary 
evidence of the contents of the agreement, 
if the other party refuse on notice to produce 
the stamped part.) 

(1808) 170 ER 1036 (1036): 1 Camp 501 
(502), Waler v. Horsfall. (If there are two 
parts of a written agreement, both executed 
at the same time, but the one stamped and 
the other unstamped, the xinstamped part 
is receivable tis secondary evidence of the 
contents of the stamp>ed part.) 

5. (’28) 15 AIR 1928 Pat 134 (137): 7 Pat 
99 t 105 Ind Oas 502 (DB), Herbert Francis 
v, Md, Akbar, (Bond executed in England.) 

(’28) 15 AIR 1928 Rang 32 (33) : 5 Rang 650 : i 
106 Ind Cas 476, Ma Saw v. 2>Iaung Ba. 
(Secondary evidence of mere note that a 
mortgage had been created.) 

6. (1856) 139 ER 1276 (1280) : 25 LJOP 
216 : 27 L T (OS) 135 : 4 W R (Eng) 547, 
Closmadeoe v. Carrel. 


(1844) 41 E R 680 (682) : 13 L J Ch 221 : 3 
L T (OS) 49, Smith v. HenUy. 

(1841) 66 ER 929 (929) : 11 L J Ch 9 : 58 
R R 1, Hart v. Hart. 

7. (’16) 3 AIR 1916 PC 41 (43) : 43 Ind App 
264:38 All 494 : 39 Ind Ofw 1 1 {VO), .ihmad 
Roza V. Syed Abid Hussain. (Compromise 
petition lost in the Groat Indian Mutiny of 
1857. It was presumed that the officer 
before whom it had been presented had 
satisfied himself that it was duly stamped.) 

(’13) 19Ind Cas 445 (446) (DB) (All), Abid 
Hussain v. Asghtir Hussain. (Do.) 

(1841) 66 E R 927 (929) : 11 L J Oh 9 : 58 
RR 1, Hart v. Hart. 

(1805) 111 E R 722 (725) : 4 Ad & El 94 (99), 
Pooley V. Qoodwin. 

( 1805) 103 E R 18 ( 19) : 8 R R 595, The King 
V. Inhabitants of Long Buckby. 

{See also (’30) 17 AIR 1930 Sind 4 (8) : 126 
In Cas 741, Attnaram Mohanlal <£? Sons v. 
Notandas Deoi Dayai. (Where a hundi 
has been lost a presumption arises under 
S. 118 (f). Negotiable Instruments Act, 
that the hundi w<\s duly stamped and the 
stamp was duly cancelled.) 

(1870) 5 Ex. 155 (159) : 39 L J Ex 60 : 22 L T 
29:18 WR (Eng) 466, Stowe v. Quemsr. 
(On the trial of an action on a policy of in- 
surance, in w'hich the existence of the policy 
was in issue, tho plaintiffs, pursuant to 
notice to produce, called on the defendant, 
to produce tho original policy. He declined 
and they thereupon, with a view to prove 
that it had been duly executed, proceeded 
to put in a document purporting to bo a copy 
of tho policy which they had received from 
the defendant’s broker. The defendan » 
objected— HeW, that the copy tendered 
was under the circumstances of the case, 
admissible os primary evidence, being in 
fact an admission that a duly stamped policy 
had been issued.)} , , -vr 

Also see Preamble Note 35; S. 2 (H) 

12 and Art, 24 Note 1. - , 

8. (’38) 25 AIR 1938 Lah 90 (91) : 161 Ina 

Oas 642, Ladha Ram v. Harichand. 
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14. Admissibility of other evidence to prove transaction.— Where a document 
is not duly stamped and is consequently inadmissible in evidence under this section, 
the question arises -whether any other evidence is admissible to prove the transac- 
tion contained in the instrument. This depends on S. 91 of the Evidence Act, the 
material portion of which runs as follows ; 

‘•When the terms of a contract, or of a grant, or of any otlier disposition 
of property have been reduced to the form of a document, and in all cases in 
which any matter is required by law to be reduced to the form of a document, 
no evidence shall be given in proof of the terms of such contract, grant or other 
disposition of proprty, or of such matter, except the document itself, or se- 
condary evidence of its contents in cases m which secondary evidence is ad- 
missible under the provisions hereinbefore contained." 

Hence, where the instrument is a contmct, other evidence of the terms of the 

contract will not be admissible as such an instrument is covered by S_ « 
dence Act.^ But where the instrument is not covered by S. 91 of the Evidence 
Act, the transaction contained in the instrument can be proved by other evidence 
Thus, where a receipt is inadmissible in evidenc as not being duly stamped, the 
fact of payment can be proved by other evidence including oral evidence. 


Section 35 — Note 14 

1. (’81) 3 All 717 (722) : 1881 All ^\ N 47 

(DB), Btnaraai Dos v. Bhikhari Das. (Ac- 
counts stated between B and D and a balance 
■of Rs. 800 was found to be due from D to 
B. By a subsequent inatrumeut the amount 
was agreed to bo paid in four annual instal- 
ments of Bs. 200 and a note to the same 
effect was made in the account book. In 
1879 B sued upon the instrument for the 
balance of the first instalment but the Court 
refused to receive it in evidence as it was 
insufficiently stamped pronote. B there- 
upon withdrew the suit and instituted 
a now suit for recovery of the two instal- 
ments basing the claim on the note in 
accounts book — Held that the agrooment by 
D to pay the balance found due from him 
to B on account stated between them in 
instalinoiits of Rs. 200 annually could not 
bo proved by the note made by B in his 
account books but could only bo proved by 
the pronote.) 

<’90) 14 Bom 102 (110) (DB), Balli v. Cora- 

main Fazal. 

<’75) 24 Suth WR 88 (89) (DB), Prosunno 
Hath Lahiree v .Tripoora Soonduree Debee. 
(’00) 1900 Pun Re No. 00, p. 239 (241) (DB), 
Qanaa Ham v. Amir Chand. 

(’97) 1897 Pun Ro No. 71, p. 320 (327) (DB), 
Udho Shah v. Mira Shah. 

(1861) 21 LJQB 53 (60), Yorke v. Smith. 
<’40) 33 AIR 1946 Mad 634 (635), Koyathi v. 
Imbichi Koya. (Unstamped compromise 
decree for partition — Partition may bo prov- 
by other evidonco. — But it is doubtful 
whether other evidence would bo admissible 
to prove details of partition.) 
fiS’ec also (’07) 30 Mad 386 (387, 388) : 17 
Mad L Jour 308 (DB), Thaji Beebi v. Tiru- 
maliappa Pillai. (Unstamped mortgage 
executed in 1841— Suit to redeem— Docu- 


ment not produced — Socontlary ovificnce 
therefore not receivable to prove contents 
of document — Plaintiff seeking to rely on 
oral evidence as to execution of document 
and passing of possession under deed us 
showing that the defendant by such pos- 
session acquired only a mortgagee’s right 
in the property — Held that the receiving 
of such evidence would bo to give some 
effect to an unstamj)ed document by con- 
necting the possession with the contents 
thereof and was therefore contrary to the 
provisions of S. 35. An admission of the 
mortgage by the defendant’s ancestor was al- 
so held not receivable on the same ground.) 
47) 34 AIR 1947 Lah 306 (307) : 48 OR L 
Jour 354 ; 229 Ind Cos 279. Mt. H<Uirr^ v. 
Emperor. (Deed of Divorce between Midiam- 
rnadans is not within S. 91 Evidonco Act- 
Deed not stamped nor forthcoming — Divorce 
can bo proved by oral evidence.) 

(’23) 10 AIR 1923 Nag 32 (33) : 68 Ind 
Cos 494, Choudhri Ramprasad v. Nathuranuj. 
(An unstamped receipt cannot be proved 
at all either by primary or by secondary 
evidence but the fact of pu>nnent can bo 
Droved by evidence other than the document.) 
16U91 85 E R 463 (466) : 1 Wms Sound J23n > 
(325n), Veale v. learner. (A party paying 
money is in no case obliged to take a receipt ; 
ho may prove the payment by other evidonco, 
as ho may even where a receipt has boon 
taken; for it is not like the case of a contract, 
which, if reduced into writing, can be P^o^ed 
only by production of the writing. And 
where a receipt is void for want of a stamp, 
it may be shown to a witness to refresh his 
memorv. Phillips on Evidence, p. 539, 
4th Edn., citing (1804) 170 E R 695 Raiyibert 
V. Cohen, (1801) 102 E R 178, Jacob v. Lind- 

(’46) AIR 1946 All 150 (152) : ILR (1946) AU 
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14a. Admissions by defendant. — Where the suit is based on the instrument 
itself and such instrument is not duly stamped, an admission by the defendant out 
of Court regarding the execution or contents of the instrument will be inadmissible 
in evidence. The reason is that such admission will be a form of secondary evidence 
and as seen in Note 13, secondaiy evidence of a document even, when otherwise 
admissible, is inadmissible where the originl is not duly stamped. 

Even w'here the admission is made in pleadings or otherwise in Court (Evidence 
Act, S. 58), the Court cannot i)ass a decree on the instrument on the basis of such 
admission. The reason is that thereby the Court would be “acting on” the instru- 
ment though not admitting it in evidence. (See Note 11.) 

Where the suit is on the original consideration the admission of liability by the 
defendant can be taken into consideration. In such a case the instrument is not 
being admitted in evidence or acted upon. 

Where the instrument embodies any of the matters mentioned in S. 91 of the 
Evidence Act, (namely, a contract, grant or other disposition of property or any 
other matter required by law to be reduced to the form of a document) no other 
evidence w ould be admissible to prove the terms of the transaction. But if the 
transaction is one that does not full within the provisions of S. 91 of the Evidence 
Act, other evidence is not excluded. Eor instance, where a receipt is not stamped, 
the fact of jjayment can be established by other evidence, including admissions. 
(See Notes 14 and 24.) See also the case noted belowA 


Where in a suit for redemption of a usufructuary mortgage evidenced by un- 
stamped muris^ the plaintiff bases his claim not on the unstamped muris but on the 
prescriptive right as mortgagee which the defendant has admitted to have acquired 
and the plaintiff refers to the muris in his plaint merely to show how the prescriptive 
title as mortgagee w'as created in the pefendant, the plaintifl will be entitled to re- 
demption even though the muris are unstamped.^ 


15. Unstamped decree for partition. — A decree for partition requires to be 
stamped under this Act. Otherwise it cannot be ‘ acted upon. Hence, an un- 
stamped decree for partition camiot be executed. But it can be executed or ad- 
mitted in evidence on payment of the requisite duty and j)enalty.^ See for further 
discussion S. 2 (15), Note 15. 


82 : 224 Incl Cas 190 (DB), Ram Nath v. 
Bhagwati Prasad. 

(’43) 30 Am 1943 All 220 (230) : ILR (1943) 
All 010 : 206 Incl Gas 578 (FB), Shemvath 
Prasad v. Surju Nonia. .A.IR 1936 PC 171 : 
17 Lah 567 : 63 Incl App 279 (PC) and AIR 

r 1929 All 254 : 51 All 630 Rol. on.) 

Section 35 — N’oxe 14<t 

1. (’16) 3 AIR 1916 Sind 86 (92): 10 Sind 

L R 14 : 35 Ind Cas 449, Tarachand Oan- 
shanuias v. Lowis Ureyfas Co. (Appoint- 
ment of arbitrator — Admission — Want of 
stump immaterial.) 

(’46) 33 AIR 1946 Mad 457 (458) : 227 Ind Cas 
374, Subbiah Pillai v. MiUhathal Achi, 

Section 35 — Note 15 

1, (*47)34 AIR 1947 Bom 96 (98): ILR (1946) 


Bom 876 Shankar Narayan v*. Trimbak 
Narayan. 

Section 35 — Note 16 

1. (’29) 16 AIR 1929 PC 279 (282) : 56 Ind 
App 379 : 7 Rani? 624 : 120 Ind Cas 645 
(PC), Ala Pwa Alay v. Chettiar Firm. (On 
appeal from AIR 1928 Rang 502 : 5 Rtuig 
666; AIR 1919 Cul 235, approved.) 

(’19) 6 AIR 1919 Cal 235 (239): 61 Ind Cas 
88 (DB), BiswatuUh Bhaitacharjes v. Govuda 
Chandra Das. 

2. (’85) 11 Cal 760 (754) (DB), Shama Charan- 
das . Joyenoolah, 

Section 35 — Note 17 

1. See however, (1864) 1 Suth WR 12 (13) 
(DB). Rttdoy Kristo v. Piuido Lochuf^ (Ar- 
bitrator was not bouii<l by toclmical rulos o* 
Oourt.) 
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16 Registration. — ^This section provides inter alia that an instrument not 
duly stamped shaU not be “registered.” But where a document has been registered, 
its registrS^tion is not rendered invalid by reason of the document not having been 
duly stamped at the time of the registration. ^ The reason is that the registration 
in such a case is only an error of procedure and does not involve any question of 
jurisdiction. Such an error is cured by S. 87 of the Registration Act. 

There is no provision in the Registration Act or the Stamp Act that where a 
document is presented for registration insufhciently stamped, the presentation shaU 
b^no presentation. It is a good persentation though the actual registration is 

delayed . ^ 

17 Arbitration proceedings.-This section precludes not only Courts and 
public officers but also any person “having by law or consent of parties authority 
trreL°“ evidence” from admitting in evidence or acting upon instruments not 
duR stamped Hence, arbitrators are also bound by theprovisions of tbis section. > 
ThL where the submission to arbitration is contamed in an agreement wluch is 

r du^^^Lmped. 

actuaUrproceTd to^act on the reference, the provisions of S. 30 will come into play 
and the proceedings cannot be questioned afterwards. 

An award by arbitrators which is written on unstamped paper can be admitted 
in evidence on payment of duty and penalty. 

18 Proviso (al-General.— Under this proviso, except in the three cases 
specified therdn in instrument not duly stamped is admissible in evidence on pay- 

ment of the deficit du y P / July ,,,as intentional or was merely the result 
the failure to stamp rial under this section.^ This was not the posi- 

of an accident Act of 1879. Under the Acts of 1862 and 1809 

tion under the A-®*® ^ , j penalty only if the omission to duly stamp the 

Courts could accept deficit duty ana pe y^ to evade the stamp duty. The case- 

instrument was f L /se as to the circumstances under which docu- 

law under the provisions on payment of deficit duty and penalty 

monts not duly stamped could be ad tt d j. 

rble\:'aTutrn TaM of an un^sCam ped or insufficiently stamped 


2. (’24) 11 AIK 1924 Cal 794 (795) : 82 Ind 
Cus 416 (DB), Kali Charan v. Mani MoImti 

(’21) 8 AIR 1921 Cal 613 (014) : 77 Ind Cas 
845 (DB), liung Lai Kalooram v. ICedar Nath 
Kesriinal. 

{'09) 1 Ind Cas 371 (374) (Cal), Hurdwary 
Mull V. Ahmed Musaji. 

3. (’24) 11 AIK 1924 Cal 794 (795) : 82 Ind 
CttB 410 (DB), Kalickaran v. Mani Mohan. 
(But on a auit on tho award, the jurisdiction 

of tho arbitrators can be questioned.) 

(’21) 8 AIR 1921 Cttl 613 (614) : 77 Ind Cos 
845 (DB), Hung Lai Kalooram v. Kedar Nath 
Kenrimal. (Award not invalid.) 

(’12) 39 Cal 609 (677) : 16 Ind Cas 163, Bom* 
bay Co. Ltd. v. National Jute Mills Co. 
(Submission clause contained in bought and 
sold notes — Stamping os broker’s notes is 
enough— Even otherwiso held that S. 36 


cured tho defect.) 

(’10) 3 AIR 1916 Sind 80 (92): 10 Sind L K 
14 : 35 Ind Cas 449, Tarachand Gamham v. 
Louis Dreyfus dk Co. (A contract contain- 
ing the submission to arbitration is not in- 
valid in default of an eight annfvs stamp 
luider S. 35.) 

Also BOO S. 36 Note 12. 

[But sea (’09) 1 Ind Cas 371 (374) (Cal), Uurd 
wary Mull v. Ahmad Musaji.] 

4. (’13) 1913 Pun Re No. 66:20 Ind Cas 

491 (492) (DB), Qowardhan Das v. Kesho 
Ram. (Application to file award.) 

Section 35— Note 18 

1. See (’81) 5 Bom 621 (029) : 1876 Bom PJ 
*162 (DB), Kaatur Bhavani v. Appa. (The 
question of intention was immaterial also 
under Regulation XVIIl of 1827.) 
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document under whichever Act the cZw/y may be determinable^*. The old 

decisions are, however, noted below for reference. 


la. (’73) 1873 Bom PJ 112 (DB), Vinayak 
V'. MaJuidaji. (IiiadmLssibility depends on 
law in force at place and time when it is 
produced in Court.) 

16. {'81) 5 Boin 021 (020): 1870 Bom PJ 

102 (L>B), Ka-stur Bhavani w Appa. (Be- 
fore Acts of 1802 and 180U, question of in- 
tention to evade stamp duty was immaterial.) 

(’7-i) 1874 Bom PJ 01 (L)B), NatKibhni v. 
Nufjya. (Where the only dispute in the 
Courts below as to tlio suliiciency of the 
stamp on a certain document was as to the 
amount of the consideration and not as to 
the nature of the in-strumenty and the High 
Court on special appeal hold that the plaih- 
tiff s view in that respect was right but that 
the stamp was insutlicient, he was given an 
opportunity of paying the deficient duty and 
penalty on satisfying the District Judge 
that there was no intention to evade pay- j 
mont of the proper duty.) . 

(’73) 10 Bom H C K 358 (350), Antaji SUkanth 
v. dfinardan Vasudeo. (Under Regulation 
XVlli of 1827, a party lias a right to have 
stamped, on payment of tlio prescribed 
penalty, an instrument executed before 
1st January 1870, and a civdl Court should 
receive such instrument in evidence on being 
stamped, and cannot reject it on the ground 
of intention by the party to evade the stamp 
duty.) 

(’73) 10 Bom HOR 406 (408) (DB), Uam6/iir- 
mal V. Chejimal. (W'hore the lower appel- 
late Court finds as a fact that the document 
is wilfully executed in fraud of the Stamp- 
law and refuses to admit it in evidence on 
paJ.^nont of the full amount of stamp duty 
and penalty under S. 20 of Act of 1869, the 
High Court cannot in special appeal ques- 
tion the correctness of the lower Court’s 
refusal.) 

(’67) 3 Bom HCR (AC) 94 (101) (DB), M. O. 
Pendse v. li. B. Malse. (Act X of 1862, 
S. 17 — A civil Court is bound to allow the 
defects in an insufficiently stomped deed 
to be made good in the manner which the 
law has provided, when there is no reason to 
suspect any design on the part of the holder 
to defraud the revenue ; and if it arbitrarily 
and without assigning any reason refuses 
the relief which it has power to grant, it is 
tbo duty of the Court, to which an appeal 
lies from its decision, to correct the error 
which has been committed.) 

<’67) 3 Bom HCR (OC) 153 (158) (DB), 

Royal Barik of India v. Hortna^i Kharaedfi, 
(Act X of 1862, S. 17 — A Court to which a 
document is tendered in evidence under this 
section ought not to reject it miless it clearly, 
appears that there was an intention to evade 
the pajTnont of stamp duty.) 

^’75) 24 Suth WR 88 (90) (DB), Prasunno 
Nath Lahiree v, Tripoora Boor^uree, (The 


document in question contained an agree 
ment on the part of the defendant that if 
litigation became nocessarv', he (i.e. the de- 
fendant) would pay whatever expenses might 
be incurred for stamping the document so 
as to render it admissible in evidence — Held 
this stipulation clearly showed that the 
parties knowing that the document required 
to be stamped, did not stamp it with the 
intention to evade the payment of proper 
duty.) 

(71) 17 Suth WR 131 (135) (DB), Syud 
Herarnut Ali v. Moonshee Abdool Wahab. 
(Security bond not specifying any particular 
sum .stamped at Rs. 8 an optional stamp, 
under Act XXXVl of 1860 — Dofolcation 
by the jirincipal of Rs. 17,000 — In a suit 
against sureties for the recovery of Rs. 17,000, 
held no amount larger than Rs. 1000 o.i. 
one covered by the stamp of Rs. 8 could bo 
recoverd on the basis of the security bond 
under S. 14 . Also that penalty could not 
make up the deficiency as there was no in- 
suffioienoy of stamp arising out of accident, 
ignorance etc.) 

(’71) 6 Bong LR (App) 117 (118): 15 Suth 
WR 116 (DB), Mahomed Rijah v. Collector 
of Chittayong. (Act XV'III of 1869 allow*s 
tlie civil Court to receive the proper amount 
of stamp, not only in coses of insufficienoy 
of stamp, but also whore documents have not 
boon stamped at all.) 

(’70) 13 Suth W R 102 (103) (DB), Raj Chunder 
Shaha v. Oobind Chunder Koolal. (Case 
imdor Act X of 1862— The trial Court w^ 
competent to find on the facts before it 
whether the omission or neglect to execute 
the instrument on paper bearing the proper 
stamp did or did not arise from any intention 
to evade tlxo stamp duty, and to decide 
whether it should admit the document in 
evidence on payment of duty and penalty, or 

(’69) 3 Bong L R (AC) 235 (236) : 12 Suth W R 
47 (DB), Lalji Singh v. Akram Ser. (Section 
17 of Act X of 1862 only applied to the recep- 
tion of documents under S. 15, which had been 
insufficiently stamped, not to documents 
on which there was no stamp — Such docu- 
ments could not be received at all.) 

(’69) 3 Beng LR (AC) 329 (331): 11 Suth 
W R 553 (DB), Sashi Bhushan v. Tarachaikd 
Kar. (A bond, contained the following 
clause : ‘*.-Vnd inasmuch as we (the defen- 
dants) are urgently in want of money, ^d 
are unable to procure a stomp at the 
moment, wo hove executed the bond on plain 
paper. Should it be necessary for you 
(plaintifi) to bring a suit against us. 
ever penalty you may have to pay ^ 

made good by us, with interest. 
that the clause did not amount to an agree 
ment to evade the stamp laws.) 
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This proviso is mandatory and a document which is not one of those excepted 
from it, must be admitted in evidence on payment of the deficit duty and penalty. ^ 

The requisite stamp duty and penalty need not be tendered at the time when 
the document is produced. The party is entitled to an opportunity to pay the de- 
ficit duty and penalty after the Court has held that the document is not duly stam- 
ped.3 Where he has been denied such opportunity he can be allowed to pay the 
amount in appeal or second appeal.* ^^'here, however, there is no e\’idence that the 
requisite amount was tendered and refused in the trial Court and such Couit has 
rejected the document, the appellate Court camiot accept the payment and admit 

the document.^ 


2. (’47) 34 AIR 1947 Bom 90 (98) : ILR 

(1946) Bom 876, Sha7ikar Narnyan w. Trim- 
bak Narayan. (An unstamped partition 
decree is admissible on payment of duty 
and penalty. ) 

t(’24) 11 AIR 1924 PO 221 (221): 51 Ind 
App 332:4 Pat 34:82 Ind Cas 789 (PC), 
Lachmi Narayan v. Raincshwar Prasad. 
(The Proviso (a) of S. 35 of the Stamp Act 
of 1899 is of equal ambit with the body of 
the section, and just as an instrument cannot 
be acted upon — that is to say nothing can 
be recovered unless it has a proper stamp — 
so by the proviso if there is not a proper 
stamp it may be put on afterwards on pay- 
ment of a penalty, and the instrument then 
becomes operative.) 

(’07) 9 Bom LR 122 (124), Nathu v. Haiisraj 
(’04) 6 Bom LR 699 (702), Motilal v. Jag- 
mofuxndas. 

(’87) 1887 Bora P J 351 (DB), Vithu v. Lakh^ 
nak. 

t(’35) 22 AIR 1935 Nag 54 (55) : 31 Nag LR 
162 : 156 Ind Cas 213, Kedarmal Rayhunath 
V. i?a/irom. 

(’44) 31 AIR 1944 Pat 226 (227) ; 23 Pat 18 
218 Ind Cas 202 (DB), Yamuna Das v. Behar 
Engineers and Contractors Ltd. 

[6’ee also (1865) 176 ER 680 (682) : 4 F & F 
537 (540), Cavaleiro v. Puget. (Action on 
alleged agreement by the defendant to let 
to the plaintiff a furnished house — Agree- 
ment drawn by the plaintifi and, sent to 
defendant for signature who returned it 
unsigned with a letter of approval — Held, 
the agreement with the letter required a 
28. 6(1. stomp under 24 and 25 Viet., Ch. 21 
but could be admitted in evidence on pay- 
ment of penalty and tho duty.)] 

3. (’66) 10 Moo Ind App 438 (452) ; 5 Suth 
\VR (PC) 55 (PC), Maharajah Rajendra 
Kishwar v. Sheopurshun Missur. (Held 
that the sudder ammin should have allowed 
the defendant to get his documents stamped, 
and, if necessary, should have adjourned 
tlxe hearing for that purpose. Tho Court, 
however, excluded them from evidence, ns 
unstamped , and as documents which were 
inadmissible unless stamped. Tho proper 
course, therefore, is to remand the cause 
to the lower Court to enable tho defendant 
to got the instruments stamped.) 


(’76) 25 Suth \VR 116 (117) (DB), Dewan 
Koonjo Lai v. Court of Wards. 

t(’31) 21 AIR 1934 Lah 730 (732) : 153 I. 0. 
233 (DB), Thakardas Rupchand v. Sher 
Ahmad Iqbal Ahmad. 

(’32) 19 AIR 1932 Lah 616 (617) : 13 Lah 
516: 140 Ind Cas 869 (DB), Narain Unit v. 
Kirpakishen. (Whore a document is hold 
to bo an insutficieutly stamped agreement 
tho trial Court should record at tho earlier 
stages a finding on that issue and given an 
opportunity to the party to pay tho penalty. 
Whore such opportunity was denied, held 
that tho penalty could bo allowed to bo paid 
in second appeal.) 

(’30) 17 AIR 1930 Lah 854 (854) : 127 Ind Cas 
361, BluujiU Ram v. Rattan Cft^nid. 

ISee (’73) 21 Suth WR 183 (184) (DB), 
Zurneerooddeen Sluih v. Doorga Kant. (Re- 
fusal of first Court to accept stamp duty 
and penalty offered by a party should bo 
made ground of objection in appeal.) 
(1864) 1864 Suth W R (Gap Nci.) 321 (321) 
(DB), Bissumbhar Doss v. Biistub Churn. 
(Even if a plaintiff declines to pay the stamp 
duty and penalty, a Court should not dis- 
miss the suit but should enquire into the 
merits on the rest of ^he evidence.)] 

4. (’20) 55 Ind Cas 923 (923) (U I BR), 

Ram Baran Singh v. Puja Singh. 

(’73) 10 Bom HCR 441 (443) (DB), Ram- 

Krishna V. Vithu. . 

(*97) 1897 Bom PJ 382, Adnrjt Darabji v. 
Raiaram Jhurakhanlal. 

t(’34) 21 AIR 1934 Lah 730 (732) : 153 Ind 
Cas 233 (DB), Thakar Das Rupchand v. 

Sher Ahmad Iqbal Ahmad. t v 

t(’32) 19 AIR 1932 Lah 616 (617) : 13 Lah 
616 :140 Ind Cas 869 (DB), Narain Datt 

V* KirpakUhtn. 

I AIrh hoo S* 36 IJoto 10* 

1 5. (’83) 1883 All WN 93 (97) (FB), Rup- 
chand v. Thakur Dial. .(Ordinarily, an 
appellate Court will not direct the reception 
of an unstamped document, unless the amomit 
of stamp duty and prosenbod has 

been tendered when tho admissibility of the 
document in evidence was firat challenged 
and tho document was on tins ground re- 
joctod : 4 Cal 213 ; 7 Suth W R 2, 439 ; and 
10 Bom HCR 441 followed.) 

2 SA 26 
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Under this proviso, the document is to be admitted in evidence on payment 
of the deficit duty and penalty. The Court has no power after it has admitted 
a document in evidence and passed a decree in the case, to require the deficit duty 
and penalty to be paid.® In such a case the jurisdiction to recover the duty and 
penalty lies with the Collector under section 48.'^ 

The burden of paj'ing the deficit duty and penalty under this section falls in 
the first instance on the person who seeks to have the document admitted in evidence.^ 
As to w'hether he can be compelled by the Collector to pay the stamp duty and 
penalty, see Notes on Ss. 29, 40 and 48. 

Where the stamp duty paid on an instrument is not sufficient the entire amount 
of duty need not be paid under tliis section. It is enough if the deficit amount is 
paid® along with the penalty. But where the stamps used are not of the proper 
description their value cannot be taken into account in calculating the deficit duty.^® 

Even where a document bears stamp of the proper amount but not of the proper 
description with the result that the document is not duly stamped, this proviso 
will apply and the document can be admitted on payment of the duty and penalty, 
although the document is neither “not stamped” nor “insufiSciently stamped. 

In the case of an execution sale, w'here a certificate of sale has once been granted 
w'ithout stamp, the Court is not bound to grant another certificate on proper stamp 


(’96) 20 Bom 791 (794) (DB), Lakshmandas 
RdghuiuUJuiau v. Rambhas Man^aram. 

(’73) 10 Bom HCR 441 (443) (DB), Ram- 
krishna v. Vithu. 

(’79) 4 Cal 213 (215) (DB), Champabaly v. 
Bibi Jiban, 

(1900) 1 Low Bur Rul 84 (84), iV/o Shxve Kyaw 
V. Ida Bok Qale. (WTiero the stamp duty 
and penalty on an award was not tendered 
in the original Court, appellate Court could 
not admit the document in evidence even 
if the stamp and penalty has been tendered 
to it : 4 Cal 213, followed.) 

{See also (’67) 7 Suth WR 439 (439) (DB), 
Baboo Qour Pershad v. Lalla Nund Lai. 
(Appellate Court is not in a position to 
order admission of an instrument, when no 
application was made to the lower Court to 
receive unstamped instrument (receipts 
-for rent) on payment of stamp duty and 
penal ty.)] 

Also see S. 36 Note 10. 

6. (’27) 14 AIR 1927 Cal 472 (473) : 64 Cal 
445 : 100 Ind Cas 030 (DB), Khetra Mohan 
V. Jamini Kanta. 

(’37) 24 AIR 1937 Oudh 176 (177) ; 12 Luck 
762 : 165 I. C. 904 (DB), Baldeo Prasad v. 
Ajodhya Prasad. 

Also see S. 36 Note 6. 

7. (’37) 24 AIR 1937 Oudh 176 (177) : 12 

Luck 752 : 165 I.C. 9(74 (DB), Baldeo Prasad 

V. Ajodhya Prasad. 

Also see S. 48 Note 1. 

8. (’08) 30 All 271 (272) : 6 All L Jour 262 
(DB), Secretary of State v. Basharat-Ullah 

(1862) 64 BR 1037 (1039, 1040): 31 Beav 1 
(8), JRe Ward, (\\qiere a solicitor or a pleader 
for a party iindertakes to pay stamp duty 


and penalty and fails to do it, it is the solici- 
tor or the pleader who must make good the 
loss occasioned by his failure.) 

9. (’69) 6 Bom HCR (AC) 95 (96) (DB), 
Balaji Mahadeo v. Krish-naji. (\Vliere a 
document contained two distinct contracts 
requiring separate stamp and the whole wm 
impressed wth one insufficient stamp, it 
was held that this stamp might bo taken into 
account in making up the aggregate of the 
stamps required.) 

10. (’09) 2 Ind Cas 481 (484) (FB) (Mad)» 
Marie Jacob Rodriguez v. Peter Fernandez. 

(’92) 15 Mad 259 (261) (SB), Reference under 
Stamp Act, S. 50. (A release for Rs. 28 
and chargeoble at annas 4 under Ast. 54 (a) 
and 13 of Sch. I of Act I of 1879 was written 
on a plain paper and a one anna adhesive 
stamp was affixed. Question was whether 
the stamp of one anna could be taken into 
account in making up the deficiency. Held, 
as the adhesive stamp was not the proper 
stamp, the instrument should be treated as 
not stamped and hence the one anna stamp 
could not be taken into consideration — 8 
Mad 87 followed — Dissented in AIR 1922 
Low Bur 27 : 11 Low Bur Rul 316.) 

(’33) Mad SM page 86. (Citing. B. P. 2811- 
R., Mis., 12th December 1903.) 

ISee also (’76) 1876 Pxm Re No. 26, page 4- 
(43) (FB), Cheyn Sukh Das v. 

[But see (’22) 9 AIR 1922 Low Bur 27 (28) : 
11 Low Bur Rul 316:67 Ind Cas 640, 
Collector of Rangoon v. Abdul Rahnuin 
Sarkar, (8 Mad 87 and 15 Mad 259 not 

followed.)] 

11. (’09) 2 Ind Cas 481 (484) (FB) (M^)» 
Marie Jacob Rodriguez v, Peter FemanOez. 
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in order to enable the purchaser to avoid the penalty under tliis section.^^ 

The proviso expressly authorises the admission in evidence of a document on 
payment of penalty. It is conceived that this includes the power to “act on” the 
document so admitted (e. g., passing a decree on a bond).^^ 

A clerk cannot admit a document in evidence ; that is a task reserved for the 
Court. 

The penalty under this proviso is ten times the amount of deficit duty or Rs. 5 
whichever is more. Unlike the Collector under S. 40 (1) (b) the Court has no discre- 
tion to require the payment of a less amount as penalty.^® 

Where the suits have already been disposed of and the decrees signed and sealed 
the provisions of this section arc wholly inapplicable and the Court caimot levy the 
deficient stamp duty and penalty on any instrument admitted in evidence.'® 

19, Promissory note. — A promissory note is one of the instruments excepted 
under Proviso (a). So, a promissory note not duly stamped is absolutely inadmissible 
in evidence, and caimot be admitted even on payment of the deficit duty with 

penalty.' 

The amount of duty which is chargeable on a promissory note is not a material 
factor in determining the admissibifity of a promissory note not duly stamped. 
Even if the duty payable on a promissory note is more than one amia the note w'ill be 
inadmissible in evidence if it is not duly stamped. Similarly, although a pro- 
missory note payable on demand is liable to duty as a “bond,” it cannot be treated 
as a “bond” for the purposes of this section and must be held to be inadmissible 

even on payment of penalty. ^ 

A receipt is not a promissory note though it is coupled wdth a promise to pay 
the money acknowledged to have been received. Hence such an instrument 
can be received in evidence on payment of penalty.® (See Note 21.) For a full 
discussion of what will constitute a promissory note see Notes on S. 2 (22). 


12. (’85) 9 Bora 626 (627) (DB), Nandram 
Moliram v. Kacha Bhav. 

[See however, (’30) 17 AIR 1930 Bom 392 
(394) : 128 Ind Cas 31 (FB), Collector of 
Ahmednagar v. Ratnbfiau. (\Vher 0 a Bale 
certificate issued to the purchaser has 
only four annas stamp whereas it should 
have eight annas stamp, the Court can give 
another certificate or the purchaser himself 
may apply under S. 41 to the Oollector 
asking for the mistake to bo rectified.)] 
Also see Art. 18 Note 4. 

13. See (’21) 8 AIR 1921 Cal 613 (614): 
77 Ind Cos 846 (DB), Rarujlal Kalooram v. 
Kedar Nath Kesrirnal. (Section 35 seems 
to imply that the instrument which is re- 
ferred to in the section is one which in the 
first instance is to bo received in evidence 
before it can be acted upon.) 

14. (’22) 9 AIR 1922 Lah 364 (354) : 66 
Ind Cos 153, Rahim Bakeh v. Mohammed 
Ayub. 

15. iS'ee (’33) Mad SM p. 41. (Citing, B. P. 
62.R., Mia., 17th March 1926 — There is a 
difference in the wording of seotious 35 (a) 
end 40 (1) (b) and the meaning of section 36 
(a) has been judicially interpreted and held 
to bo ton times duty plus duty that should 


be collected.) 

16 (’27) 14 AIR 1927 Cal 472 (473) : 64 

Cal 445 : 100 I. O. 630 (DB), Khetra Mohan 
V. Jamini Kanta. 

Section 85 — Note 19 


1 See (’75) 24 Suth W R 88 (90) (DB), Pro- 
8unno Nath Lahiree v. Tripoora Sonduree. 
(Whoro a doemnont was in the nature of a 
promissory note wliich was not stamped, it 
was held that oven if there was no intention 
of the parties to evade the stamp duty, it 
could not bo admitted in evidence on pay- 
ment of stamp duty and penalty under S. 
20 of Act of 1869 by reason of Ss. 19 and 
28 of the same Act.) 

lo. (’80) 1880 Bom PJ 333 (SB), Hiralal 


b) 7 B^ HOR (OO) 180 (183), Dosabhai 

avaeii v. Kherbadji Hormasji. 

4) 7"^ Mad HOB 361 (363) (DB), ChxniM 

'RTumal V. Anruhmnuil. , . 

(’46) 32 AIR 1945 Mad 42 (42): (219) Ind 
as 262, Alamelu Ammal v. Rangai Qounder. 

(■36) 23 AIB 1936 PO 171 (174): 63 
nd App 279 ; 17 Lah 657 ; 162 Ind Cas 464 
>0) Mahomed Akbar Khan v. AUar Singh. 
see S. 2 (22) Note 10. 
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Suppose an instrument was executed Tvliile a jjrevious Act was in force and 
constituted a j)romissory note under that Act. Suppose further that under the Act 
in force at the time when the instrument is sought to be admitted in evidence, the 
instrument would not be a promissory note. It has been held in the cases noted 
below^ that in such a case if the instrument was not only duly stamped as a pro- 
missors* note under the prior Act, it cannot be admitted in evidence under the 
later Act also and must be treated as a promissory* note even for the pui*j^ose of its 
admissibility in evidence. It is submitted with respect that the decisions are not 
correct. The definition in the prior Act is material only for the purpose of determi- 
ning if the instrument is duly stamped. If, under the prior Act, the instrument is not 
duly stamped, the question of its admissibility in evidence must be determined with 
reference to the Act in force at the time when the instrument is sought to be admitted 
in evidence.® (See Note 1 on section 2 (6).) 


An instrument varying the terms of a promissory note is itself not a promissory 
note.® 

But where a promissory note itself is altered in a material respect, the altered 
instrument will have to be again duly stamped as a promissory note and if it is not 
so stamped, it is not admissible in evidence on payment of penalty,’ 


As to special provisions relating to promissory notes executed between 1 -JO-1 923 
and 31-3-1924 and between l-lU-1923 and 4-1-1925 seethe Indian (Specified Instru- 
ments) Stamp Act, 1924 and the Promissory^ Notes (Stamp) Act, 1926, given in 
Appendix J and also considered in Note 9 on S. 10. 

20. Bill of exchange. — A bill of exchange is one of the three instruments 
excepted under Proviso (a). Hence, a bill of exchange which is not duly stamped 
cannot be admitted in evidence even on payment of the de6cit duty and penalty.^ 

21, Instrument chargeable with duty of one anna or half an anna. — Instru- 
ments chargeable with a duty of one anna or half an anna are also excepted under 
Proviso (a) to this section. Hence, such instruments, if not duly stamped, are 
totally inadmissible and cannot be admitted in evidence even on payment of duty 


4. (’07) 9 Bom LR 1034 (1039, 1040), E. D. 
Seihna v. Mirza Mahomed Shirazi. 

<’81) 3 Mad 251 (253) (DB), Narayanan Chetti 
w Karuppalhan. (A document, oxocutod 
when the Act of 1869 was in force, and com- 
ing under the definition of promissory note, 
if it is not duly stamped according to that 
Act, cannot be admitted in evidence on the 
ground that it is a bond within the moaning 
of the Act of 1879, by the payment of penalty.) 

Also see Note 4. 

5. See (’73) 1873 Bom P J 112 (DB), Vinayak 
V. Mahadaji. (Admissibility or otherwise 
depends on law in force at placo and time 
where and when instrument is sought to be 
Admitted in evidence.) 

6. (’36) 14 Bang 29 (40) (DB), Joharmal 
BehariUil v. E. M. P. M. Cheitiyar Firm. 
(Where after the execution of a promissory 
note certain additional words are written 
on the same paper with the consent of the 
parties and such words amount to a written 
Agreement varying its terms, the agreement 
cnay bo proved, if it is not itself a promissory 


note, upon payment of the deficit stamp and 
the penalty imposed, and tho agreement is 
binding upon tlxe parties thereto. If the 
additional words are merely a memorandum 
for purposes of record of the terms of an oral 
agreement which varied tho terms of the pro- 
missory note they are of no effect, for the 
oral agreement cannot bo proved. In any 
event, tho validity and admissibility of the 
promissory note is not affected.) 

7. (’36) 14 Rang 29 (40) (DB), Joharmal 

Beharilal v. E. M. P. M. Chettyar Firm. 

Section 35 — Note 20 

1. See (’79) 4 Cal 259 (260) : 2 Col L Rep 
409, Mathura Mohun Eoy v. Peary Mohan 
Shaw. (Case under Act of 1869 — Whore a 
bill of exchange for the sum of Bu* 1000, 
drawn, accepted, and endorsed is instifficient- 
ly stamped, it is not receivable in evidence 
in a suit on tho note, even on payment of 
penaltv.) 

(’70) 6 Mad HOR 391 (401) (DB), Mahomed 
BahmaitUla v. Ward. (Case under Act of 
1862.) 
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and penalty.! Thus, an acknowledgment of a debt stampable with one anna under 
Art ^ whik is not duly stamped, is not admissible m evidence even on paj ment ot 
penalty “ But where though the instrument contains an acknowledgment of a debt 
Ft is not covered by Art. 1,^ it will, if not duly stamped, be admissil. e on payment 
of penalty. Thus,' in the undermentioned cases» it was held that the instrument 
was not covered bv Art, 1 and so was admissible in evidence on payment of penaltj^ 
In the undermentioned cases^ the document was held to be covered by Art. 1. As 
to what instruments will come under Art. I , see Ixotes on that Article. 

Althoueh a “receipt” is chargeable with a duty of one anna, it is admissible in 
evidence on payment of penalty. Special provision is made for this under 1 ro\ iso 

(b). (See Note 24.) 

For instances of instruments chargeable with a duty of half an anna, see 
Sch. I, Article 47. 


Section 35 — Note 21 

1. (’82) 1882 Bom PJ 29, Sakalchand v. 
Qulabchand. 

(’94) 1894 Pun Re No. 69 p. 229 (231) (DB)» 
Damodar Das v. Major Doran. (Before 
Act V of 1927, cheques were chargeable with 
duty of one anna and if not stamped they 
were inadmissible in evidence.) 

2. (’33) 20 AIR 1933 All 677 (679) : 14C Ind 
Cos 882, Bindesari Prasad v.Ram Tapesha 
Singh. 

(’23) 10 A I R 1923 All 297 (297, 298) : 46 All 
374 ; 71 Ind Cas 1027 (DB), Raindas v. In- 
ayatuUah. 

(’82) 8 Cal 282 (283) (DB), Binga Ram v. Ray 
mohun Roy. 

Also see S. 2 (23) Note 20 and Art. 1 Note 12. 

3. (’33) 20 A I R 1933 All 179 ( 180) : 54 All 
761 : 142 Ind Oas 688 (DB), Ram Prasad 
V. Sheo Bakseh, (Before the previous loans 
wore time barred, a aarkhat was executed by 
the debtor for the money lent before ; but 
it was stated that money lent had boon paid 
in cash, and the debtor agreed to pay interest. 
It was not stamped . — Held that though it 
might have boon an acknowleginent, it was 
the intention of the parties that the aarkhat 
should be a fresh transaction, that the docu- 
ment could bo treated as an agreement 
wliich was admissible in evidence on payment 
of the stamp duty and penalty.) 

(’38) 26 AIR 1938 Lah 511 (512): 178 Ind 
Cos 197, Duli Charul Moidfuin v. Panthz. 
(B/ilance struck in account book of creditor 
followed by statement signed by debtor that 
certain amount is still due — Document 
is agreement and not aokowledgmont— 
Document although not duly stamped is 
admissible in evidence after payment of 
penalty.) _ , 

(’31) 18 AI R 1931 Lah 631 (631); 132 Ind 
Oas 881 (DB), Pahlad v. Shih Lai. (un- 
conditional acknowlodgrnont, if not properly 
stamped, is admissible in evidence 
ment of proper stamp duty. But see AIR 


1934 Nag 273:31 Nag LR 105.) 

(’30) 17 AIK 1930 Lah 177 (178): 119 Ind 
Cas 417, Ram Ditta Mai Ram Dhan v. Kesur 

Das. (An unconditional acknowledgment 
implies a promise to pay and such acknow- 
ledgment if unstamped is admissible m evid- 
ence on payment of requisite penalty, as it is 
not an instrument liable to a stamp duty of 
one anna. (See Art. 1) — 33 Cal 1047 :2 
Nag L R 130 : 33 Ind App 165 (P C) relied on.) 

(’38) 25 AIR 1938 Nag 464 (404) : 177 Ind 
Oas 889, ’Narbada Prasad v. Mt. Sunki. 
(Acknowledgment containing express promise 
to pay— Sch. I Art. 1 not applicable.) 
r*See (’26) 92 Ind Cas 1046 (1046) (Mad), 
^Rama Sivami Aiyangar v. T. Ragliava 
Aiyangar. (Wliother an aclcnowledgmeiit 
of a debt was executed m order to supply 
evidence of such debt or was a mere note 
or extract of accounts cannot be decided 
on the terms of document alone. Tliore- 
fore if such document is unstamped it 
cannot bo hold to be inadmissible m evid- 
onco without taking oral evidence as to 
the purpose for which it was executocL) 

4 (’23) 10 AIR 1923 All 297 (297, 298): 

45 All 374:71 Ind Cas 1027 (DB), Ramdas 
V Inayatullah. (WTiero a document, written 
in the form of a letter on a prmtod form in a 
book kept by plaintiff, acknowledged the 
existence of a certain debt and from the way 
it was kept it appeared that the acknow- 
ledgment was made in order to supply evid- 
enc? of the debt, held, that it required a 
stamp. Such a document, if unstamped, 

rould not bo used in ovidonce.) 

(’3D 21 AIR 1934 Nag 273 (274) : 31 Nag 
LB 10.5:163 Ind Cns Ra,Mhandra 

Bachhrm V. Muka Oujan. (Express pro- 
mUo to pay or stipulation to pay mtorost is 
MOTssary for bringing acknowledgment 
within proviso to Art. 1— Implied pronuo 
to pay is not sufficient— If ocknowlodgment 
unstamped, it cannot bo admitted under 

S. 35- But see AIR 1931 Lah 631 and 
air 1930 Lah 177.) 
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22. Subject to r 11 just exceptions.” — Proviso (a), under which the Court 
is required to admit unstamped or insufficiently stamped documents on payment 
of the deficit duty and penalty, is expressly made “subject to all just exceptions." 

Decisions are not uniform as to the exact meaning of the phrase “subject to all 
just exceptions. The Allahabad and Madras High Courts have held in the cases 
noted below^ that these words do not give any general discretion to the Court as to 
the admission of a document but mean those exceptions in which a document is 
rendered inadmissible by the provisions of any other statute. 

According to the Nagpur High Court, however, in the undermentioned decision,^ 
the Court would seem to have a discretion in admitting or rejecting documents under 
this section. In that case, the Court held as follow'S : The omission to get a docu- 
ment which is executed out of Dritish India and stamped wfith a foreign stamp, 
stamped in British India is not any “just exception" contemplated by the proviso. 
The phrase is somewhat vague and means “some valid objection to the document 
being stamped other than a mere objection under the Stamp Act, e. g., some fraud 
or intention on the part of the holder of the document to evade the duty or again 
the document itself might be a suspicious one, or a forged one in the opinion of the 

It is submitted that the intention of the holder of the instrument to evade 
stamp duty will not be a “just exception" within the meaning of Proviso (a) and 
cannot be made the ground of a refusal to admit a document under this proviso 
which makes it obligatoiy' on the part of the Court, except in the three cases speci- 
fied therein, to admit documents not duly stamped, on payment of the deficit duty 
and penalty. (See Note 18.) • 

See also the undermentioned ruling of the Madras Board of Pevenue.^ 

23. This section and Section 26— So© S. 26 Not© 16. 

24. Proviso (b), — Under this proviso, an unstamped receipt is admissible in 
evidence against the person giving it, on payment of a penalttj of one rupee. ^ The 
person tendering the receipt in evidence cannot be required to pay the duty on it in 
addition to the penalty of Rupee 1 Hence, when a receipt is admitted in evidence 
under this proviso it is not necessarj’ that the receipt should be endorsed in the manner 
provided for in S. 42. ^ 

25. Proviso (c). — ^This proviso applies to cases where a contract or agreement 
is effected by correspondence. Where the letters do not constitute the agreement 
between the parties or the memorandum of such agreement, and the agreement 
constituting the cause of action is only oral and the correspondence between the 


Section 35 — Note 22 

1. (239) 26 AIR 1939 All 515 (516) : ILR 
(1939) All 546 : 183 Ind Cas 714 (DB), Shiva 
Prasad v. Sambhu Nath. 

(’25) 48 Mad 631 (635) (DB), Bhimasena Rao 
V. Vertugopal Mxidali. (Tho words cannot 
bo construed as giving tho Jutlgo a general 
discretion as to tho admission of a document 
in circumstances whore ho feels any doubt 
as to what tho proper stamp duty was.) 

Also soo S. 38 Note 2. 

2. (’35) 22 A I R 1935 Nag 54 (55) ; 31 Nag 
L R 162 : 166 I. C. 213, Kedarmal Raghunath 
V Ratiram. 

3. (’33) Mad SM p. 41. (Citing, B. Ps. 
1380, 18th June 1886 ; 1472. Mis. 27th 
November 1914 — A, tho first wife of B, 


presented for registration a maintenance deed 
Tho document was insufficiently stamped, 
and the Collector ordered the payment of 
the deficient duty and penalty. B when 
called upon to pay tho amount, paid it imder 
protest that the document was a forgery — 
Held^ that a man could not be called upon to 
validate a document which ho declares a 
forgery. The deficient duty and penalty 
collected wore refunded.) 

Section 35 — Note 24 

1. (’32) Ind Rul 1932 Lah 624 (624), RtUanlal 
V. Dula. 

2. (’02) 24 All 374 (376) : 1902 All W N 72 
(S B), Reference under Stamp Act, S. 57. 

3. (’02) 24 All 374 (376) : 1902 All WN 72 
(S B), Reference under Stamp Act. S, 57. 
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parties is merely reUed on as evidence of such agreement, the letters are admissible 

in evidence though none of them is stamped. , r 

Wliere a correspondence contains a complete agreement independently of a 

must be stamped and penalty paid before it can be admitted in evidence. 

contained in the first Part of S. 35 tos not 

I. »"• i-ff » form 

if If 

actually be duly stamped.^ 

28 Deliverv of signed and stamped blank paper. If a i 

entrust to his own man of business a blank dLwn up Ind mlney 

and sealed by himself in order that the instrument “ay be duly drav n "P V 

obtained upL it, from persons who have no reason to doubt 

transaction, it must be taken in the absence of any evidence to the conira^, ^ 

the bond was drawn up in accordance with the obUgor s wishes an in 

Under S 20 of the Negotiable Instruments Act, when a person ‘ :y.otru- 

to anler a paper stam^ped in accordance with the law -'atm? to nego -b e in 
ments and either wholly blank or h aving written thereon an incomplete n egM 

353), Orjord v. Cole. (Contract of inarnago— 
No stamp duty necessary.) 

Section 85 — Note 26 

1 (’16) 3 AIR 1910 Oal 310 (311) : 20 Ind 

Cas 671 (DB), Jagannath Rahatgir v. Deokt- 

nandan. 

Section 85 — ^ote ^ • nr.o 

;ayS”on do-nd. o-cuteii^on^^^ta^cd 

S^'sO^ome Act'^of 1869 (now Ss. 31 ‘"'^4^) 
for adjudication as to proper 
Pnllector upon the payinonts provided m 
fh^t Bo'ion" having Lon -ade made the 

zir«"‘.dr:r~!=!X s r oa 

i”S 

®No?e°— T he instrument was regarded as 

AVfrAm^9^l : tto Ind 

Cas 680, Ajodhya a’^^ood of 

bu?“eX'^“deed of gift and 

1. (’80) 6 Cal 30 (42) : 4 Ind Jur 463 (DB), 

‘Wahidunnessa v. Surgadaso. 


Section 35— Note 25 

1. See (’90) 13 Mad 266 (264) (DB), Rainer 
V. Qould. (Case under Act df 1879 which 
did not contain such a proviso, holding that 
an agreement contained in a scries of letters 
need not bo stamped — See also Note 4 on 

Art. 5.) . 

2. (’90) 17 Cal 548 (556), Boyd v. Krexg. 

3. (1823) 130 E R 79 (81) : 1 L J (OS) C P 

62, Stead v. Liddard. {A, by a letter in 
which the consideration of the transaction 
Buffieiontly appeared, entered into an agree- 
ment with B, and B became party to the 
engagement by writing a few lines at the 
bottom of a copy of A'a letter. G became 
guarantee for R to A by an endorsement 
on the back of this copy of A’« letter m 
which ondorsoment roferenco was maflo 
to tho terms of agreement on tho other side— - 
Held, in an action on tho guarantee, that 
only one stamp was roquirod on this pajwr, 
and tho reference in tho endorsement to tho 
terms of tho agreement was a sumcient 
memorandum of tho consideration for lo 
guarantoo within tho statute of 

(1834) 149 ER 1145 (1146): 4 L J Ex 28, 
P €<»(0 V. Dicken. (Whoro an agivcmont 
refers to another document, so that tho 
two papers in fact form only one agr^mont, 
it is sufficient if one of tho papers only boars 
an agreement stamp.) 

(1818) 171 ER 670 (671): 2 Stark 351 (362, 
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oTccZ.let; nnnn t authority to the holder thereof to make 

not 1 negotiable instrument for any amount specified therein and 

tare under’s® 20 ® amount covered by the stamp. The estoppel arising from signa- 
ture The d’pbvp^r only be applied to the paper or papers covered by such signa- 
to attach to^ft t? ^i.hnndi paper signed and left blank cannot give authority 
senarateh no nfn , Where several stamps have Len deUvered 

Stamnpd bpTtf revisional Court.— Where a document not duly 

fan3 he nnP.t >“P'-°P«ly admitted in evidence, by the trial Court its action 

hasTppn1n?n (See S. 36.) But where a document 

nmnt to 1 p ^ appellate Court can interfere and direct the docu- 

undpi'tln? ^ document is admitted in evidence on payment of duty and penalty 
der this section, the decision cannot be the subject-matter of revision by the High 
Couit excejjt as provided in S. 61.^ j & 


succeeding on stamp objection— Right to costs.— A party winn- 

mg an action merely on the strength of a stamp objection may bo deprived of his 
costs, as m such a case his success would not be on merits ^ 

See also Note 8 on section 33. ' 

31. Recovery of stamp duty. — Sec* Notes on Sections 29, 40, 44 and 48, 


*36. Where an instrument has been admitted in evidence, such admission shall 
Admission of ins- ROt, except as provided in section 61, be called in question at 
trumont whoro not any stage of the same suit or proceeding on the ground that the 
to bo questioned. instrument has not been duly stamped. 

SYNOPSIS 


1. Scope of the section. 

2. “Where an instrument has been admitted 

in evidence.** 

3. “Such admission shall not be called In 

question.** 

4. “Same suit or proceeding.** 

5. Objection in same Court. 

6. Objection before appellate Court. 


7. Revision. 

8. Document not admissible even on pay** 

ment of penalty. 

9. Unstamped partition decree. 

10. Document rejected by lower Court — 

Power of appellate Court. 

11. Admission of secondary evidence. 

12. Arbitration proceedings. 


1. Scope of the section. — Under the Civil Procedure Code, O. 13, R. 3, the 
Court may at any stage of the suit reject any document which it considers irre- 
levant or otherwise inadmissible. But this provision must be read subject to this 
section which is mandatory.^ Hence, after a document has once been admitted 
m evidence, its admissibility cannot be questioned on the ground that it is not 

duly stamped. 2 


• [1879— S. 34, Prov. (3).] 


2. *20) 7 AIR 1920 Nag 45 (47) : 64 Ind 
Oas 3, Qoktildas v. Radhakisan. 

3. (1853) 22 L J O P 187 (189) : 1 W R (Eng) 
437 : 21 L T (OS) 185 : 94 R R 862. MorUa- 
gue V. Perkins. {A giving B for value his 
acceptance in blank on a 6s. stamp — B filling 
in his own name as drawer — Suit by inno- 
cent indorsee for value, against A — A 
bound by his acceptance.) 

(1813) 106 E R 316 (316) : 14 K R 696, Cruch. 

Clarnnce. (Bill of exchange issued 
m blank without name of paye^— Bona fide 
holder is authorised to insert his name. 


Section 35 — Note 29. 

(’45) 32 AIR 1946 Nag 178 (179) : ILR (1946) 
Nag 928, LokmeU Motor Service v. New Lck- 
mat Lodging. 

Section 85 — Note 30 

1. (1911) 1KB 137 (144) : 80 L J K B 236 : 

103 L T 767, QenforsiJ^ngs v. Da Cosies. 
(Suit on contract of marine insurance— 

{ Suit dismissed as there was no stamped 
policy — Defendant was Refused his costs.) 
(1898) 1 Q B 829 (836), Homs Marins /«• 
si4rancs Co. v. Smith. (Do. — Affirmed in 
(1898) 2 QB 361.) 


ADMISSION OF INSTRUMENT WHERE NOT TO BE QUESTIONED [S 36 N 2] 409 

2. “Where an instrument has been admitted in evidence.” — In order that this 
section may apply, the instrument must have been admitted m 
expression “admitted in evidence” means that the document must have been let 
in as part of the evidence.^ This must be a conscious, judicial act of the Court 
Merely because a document has been marked as an exhibit it vull not necessarily 
have been “admitted in evidence.”^ Thus, where the Court pcistpones the decision 
of the question of admissibility of the document, the mere fact that in the meanwhile 
the document has been tentatively marked as an exhibit will not amount to ad- 
mitting” the document in evidence.^ 

missibility. An issue as to its admissibility 
was pending before tlio Court. Held that 
it could not bo inferred in law that there was 
Qii admission of the hundi in ov'idonco by 
the Oommissionor within the meaning of 

S. 36, Stamp Act.) t i 

(’28) lo AIR 1928 Rang 263 (264) : 114 Ind 

Cas 289, Maung Myo v. Ma Myin. (Where a 
promissory note was filed with tlu) plaint 
and was sealed with tho exhibit-seal and 
marked as exhibit, but was not tondorod or 
identified in the course of evidence, held tho 
instiurnent was not admitted and it was 
perfectly open to tho defendant to roiso tho 
question of admissibility subsequently.) 
(’29)16 AIR 1929 Mad 522 ( 522 ) : 53 Mad 
137 : 120 Ind Oas 879 (DB), Attili Venkanna 

V. Parasuram Byeui. . 

3. (’49) 36 AIR 1949 Mad 3U0 (300, 301), Sri 
Yerri Stuami v. Vaninirajrpa. (Suit on 
promissory notes not properly stainpod. 
Objection as to admissibility raised in writ- 
ten statement and issue framocl— Court 
without deciding issue as to admissibility 
marking pro-notos as exhibit— Suit clis- 
missal on preliminary point — Docisim re- 
versed in appeal and case remand. d— 
tion as to admissibility again raised Rro- 
notos held could not bo said to have been 
admitted in evidence— Objection was not 

barred bv S- 30*) v y-tt 

(’10) 6 Ind Cas 903 (904) (DB) (Bom), Chum- 

lalTulairanw. Mulubai. 

(’33) 20 AIR 1933 Lah 148 (1^^) = 

Chs 154 (DB), Khazan Shah v. Atta 
\See (’19) 6 AIR 1919 Nag 141 (143) : 

Cas 781, Sitaram v. Thakurdas. (Civil P. C. 
O. 13 Ri- *3 and 4 show that a copy of an 
entry in an account book can be tentotivoly 
put in ovidonce ponding final decision 
whether the original entry is admissible 

[•See ofeo*(’12) 16 Ind Cas 834 (835) (DB) 

^ Sundar Daa v. Peoples Bank oj Indxa, Ltd., 
(liauxilpindi Branch). (Whore a document 
has booii marked as an exhibit without any 
note on it to the ofToct that it has Wn 
admitted in evidence, and there is nothing 
to show that its treatment as evidence 
in tho case was otherwise than tentative, 
objection can bo raised qb to its admissibi* 
lity at any lator stage of tho suit, on tho 
ground that it was not properly stomped : 
12 mod L Jour 361 distinguished.)] 


Section 36 — Note 1 

1. ( 37) 24 AIR 1937 Mad 431 (432) : 169 I 

Ind Cas 641, Satyavati v. Pallaya. i 

2. (29) 16 AIR 1929 P C 279 (282) ; 56 Ind < 
App 379 : 7 Rang 624 ; 1 20 Ind Cas 645 (P C), 
Ma Pwa May v. Chetliar Firm. 

(39) 26 AIR 1939 Nag 220 (221):ILR 
(1940) Nag 671 : 183 Ind Cas 509 (DB), 
Pamcharulra Krishnaji v. Zolba Balaji. 
(Where document not duly stamped has 
once been admitted in evidence, the Court 
should proceed as though it were properly 
stamped), 

( 28) 15 AIR 1928 Pat 155 (156) ; 6 Pat 765 : 
106 Ind Cas 653 (DB), Jagdip Singh v. Firangi 

Singh. _ 

[See (1860) 29 LJCP 310 (312) :1 LT 
(NS) 67 ; 121 R R 472 : 141 E R 804, Robin- 
son V. Vernon {Lord) (Tho objection to 
tho admissibility of a document in evidence 
for want of stamp ought to bo taken at tho 
earliest possible opportunity — Whore, there- 
fore, tho plaintiffs, who wore suing as exe- 
cutors hafl put in evidence probate of tho 
will of their testator, and tho same had been 
rna<l without objection, it was hold that tho 
defendants could not afterward, by giving 
extrinsic evidence of tho value of tho estate, 
object to the admissibility of the probato 
for want of sufficient stamp). 

[See aUo (1837) 112 E R 414 (417) : 6 L J K B 
209, Field v. Woods. (Where a document 
produced on a trial would, from somo de- 
fect, bo inadmissible if objected to, tho 
practice in general is, that, if such document 
has been put in and read, tho objection 
cannot afterwards bo taken — But where 
tho defect requires extrinsic oviilonco to 
show it, as wlien a cheque has bf>on post- 
dated, tho instrument is to bo road, and 
tho ground of objection afterwards proved 
as part of tho defnndunt’s case.)] 

Section 86— Note 2 

1. t(’lO) 6 Ind Cos 903 (904) (DB) (Bom), 
Chunilal Tulsiram v. Mulabai. 

2. (’35) 22 AIR 1035 Motl 888 (889, 890): 
169 Ind Cas 22, Abdul Wahab Saheb v. Kanaka 
Anjancyalu. (An unstamped hundi ex- 
hibited before a Commissioner appointed 
by tho Court was given only an iilontifjnng 
mark and no mon*. Tho Commissioner had 
not considered, when it was exhibitim, as 
to its admissibility in ovidonce. much loss 
was there any objection raised as to its act- 
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decisions the view has been expressed that an instrument cannot be 

rourt^r-. ^ T evidence within the meaning of this section unless the 

tlie document after applying its mind consciously to the question 
whether the document was admissible or not.- This view has been dissented from 
m the cases noted below » and, it is submitted with respect, is not correct. Under 
this section, it matters nothmg whether the document was admitted wrongly or 
rightly or adm itted without objection or after hearing or without hearing such 


Vi.* (DB) (Bom), 

Chnnilal Tiilatratn v. Mulabai. (It may of 

course happen, in some cases, that a docu- 
ment which is not admissiblo for want of 
stamp IS allowed by the Court to go in, the 
question of the stamp escaping its notice as 
well as the attention of the parties — In such 
c^es the atlmission is a judicial dotormina- 
tion of the question, because the Court let 
m the document on its view that there was 
nothing against its admission.) 

(’33) 20 AIR 1933 Lah 271 (273) : 142 Ind 
Gas 535, Jagan Nath v, Mt. Chauli. (An 
irisumciontly stamped document was filed 
and some ovidonco was taken on it and it was 
marked as an exhibit for reference, but the 
endorsement required by O. 13, R. 4 was 
not made. The next <lay the opposite party 
objected to the admissibility of the document 
and the objection was uphold — Held that 
there was no judicial determination of the 
question of the admissibility of the docu- 
ment till the objection was raisetl and the 
words “admitted in evidence’’ in S. 36, Stamp 

Act, must bo taken to moan letting in as a 
part of the evidence as a result of judicial 
determination of the question whether it 
can bo admittod in ovidonco or not for want 
of stamp— Hence the Court could reject the 
document under O- 13 R* 3 — 6 Ind Cas 
903 explained; 16 Ind Cas 834: AIR 1919 
Nag 141 and AIR 1929 Mad 522:53 Mad 
137 relied on.) 

(’35) 22 AIR 1935 Mad 888 (890) : 159 Ind 
Cas 23, Abdul Wahab Saheb v. Kanaka An- 
janeyalu. 

(’33) 20 AIR 1933 Mad 781 (782) : 147 Ind Cas 
369, Sadasivier Kriahnier v. Meenakshi Iyer. 
(Suit on promissory note after hearing of 
case had been closed. Judge’s attention 
drawn to insufficiency of stamp and Judge 
holding that he had not applied his mind to 
question of admissibility, rejecting document 
and dismissing suit — Held suit was rightly 
dismissed.) 

(’29) 16 AIR 1929 Mad 522 (523) : 53 Mad 
137 : 120 Ind Cas 879 (DB), Attili Venkanna 
v, Paraauram Byas. (A document, although 
endorsed according to O. 13, R. 4, cannot be 
doomed to be ad^tted in evidence, if that 
endorsement is made without the Judge 
having applied his mind to its admissibility, 
and So can be rejected in spite of such en- 
dorsement — Dissented from in AIR 1939 All 


588 : I L R (1939) All 846; Distinguished 
in AIR 1938 Mad 938.) 

(’19) 6 AIR 1919 Nag 141 (143); 50 Ind Cas 
781, SUaram v. Thakurdas. (‘*At any stage 
of the same suit’’ in S. 36 moan at a stage 
subsequent to a judicial determination as to 
the admissibility of the instrument — Dissented 
from, in AIR 1939 All 588 ; I I. R (1939) All 
846). ' 

(’28) 15 AIR 1928 Rang 263 (264) : 114 Ind 
Cas 289, Mating Myo v. Ma Myin. 

5. (’39) 26 AIR 1939 All 588 (590) : I L R 

(1939) All 846 ; 184 Ind Cas 687 (DB). M. K, 
Lodhi V. Zia-ul-hnq. (There is nothing 
in the section to warrant tho conclusion 
that tho section has application only to 
cases in which tho Court has admitted tho 
document after “consciously” appljdng its 
mind to tho question of admissibility. When 
a Court admits a document in ovidonco it 
does or at least is deemed to act judicially 
and this judicial act of admitting tho docu- 
ment in evidence can at no subsequent stage 
of the suit bo set at naught on tho ground that 
tho document was not duly stamped. AIR 
1919 Nag 141; A IB 1929 Mad 522:53 
Mad 137 and AIR 1933 Lah 271, dissented 
from; AIR 1930 Cal 577 and AIR 1923 
Pat 404 followed.) 

*(’38) 25 AIR 1938 Mad 938 (939) : 179 Ind 
Cas 829, Boppana Prakasam v. Nagobuaha- 
nam. (If an instrument is let in whether 
after deciding tho objection to its admissi- 
bility or not, it must bo held to have been 
admitted in evidence within tho meaning of 
S. 36 of the Stamp Act, and its admis.sibility 
cannot thereafter be questioned. Where 
tho Judge endorses on tho back of tho docu- 
ment that it is insufficiently stamped and 
it is allowed to go in, and tho same bears a 
rubber stamp with the initials of tho Judge, 
it must be held to have been admitted in 
evidence.) 

(’37) 24 AIR 1937 Pat 73 (74, 75) : 16 Pat 
84 : 167 Ind Cas 152 (DB), Kriahru* Kumar 
Chatterji v. Jagpati Kuer, (Instrument 
marked as exhibit and bearing endorsement 
of admission — Subsequent discovery that 
the stamps had not been cancelled — Court 
cannot reject the document.) 

ISee also (’37) 24 AIR 1937 Mad 431 (431) : 
169 Ind Cas 641, Satyavati v. PaUaya. 
(Where a document is objected to on the 
ground that it was unregistered and that 
it was not sufficiently stamped, but the 
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obiection.6 To hold that unless the Court has apphed its mind to the question 
of admissibility from the point of view of the stamp-law, a document cannot be 
held to have been admitted in evidence, involves reading into the section the words 
“after judiciaUy considering the question of sufficiency of stamp” after the words 

“admitted in evidence.”’ 


The mere production and presentation of a document in Court are not equivalent 
to its admission in evidence.® 

Where a Judge has let in a document subject to the payment of and 

penalty, the document must be deemed to have been “admitted in evidence although 
the full stamp duty and penalty have not yet been paid, where there is no suggestion 
that the party was not prepared to pay the duty and penalty.® 

In order that a document may be regarded as admitted in evidence, it is not 
necessary' that there must be a separate written order deciding the admissibility ot 

the document.^® 

Where a Judge has, as a fact, admitted a document in e\ddence, the document 
must be treated as “admitted in evidence” although the Judge has made a note on 
the instrument that the stamp is not sufficient. 

Where an instrument tendered in evidence had on it an office note with the 
number of the exhibit and the word “Judge” written ^elow for the Judge s signa- 
ture, but the Judge had not signed or initialled it, it was held that the mstrum 
could not be said to have been “admitted in evidence.”^^ 


Court overrules the objection and admits 
it in evidence, without spocifically stating 
whether both tho grounds of objection or 
only one of them, viz., that relating to 
non^registratio, is overruled, that is suffi- 
cient admission for tho purpose of S. 36). 

<’02) 12 Mad L Jour 351 (353), Sugappa v. 
Qovintlappa. (Promissory note marked as 
exhibit and bofwing endorsements required 
to be made or^ admission of document — 

• Court cannot dismiss suit on ground of note 
not liaving been duly stamped.)] 

6. ( 37) 24 AIR 1937 Pat 73 (74, 75) : 16 

Pat 84: 167 Ind Cos 162 (DB), Krishna 
Kumar Chatter ji v. Jagpati Kuer. 

(’37) 24 AIR 1937 Mad 431 (431) : 169 Ind 
Cas 641, Satyavati v. PaUaya. 

(’36) 23 AIR 1936 Cal 556 (559) : 63 Cal 1098 : 
167 Ind Cas 713 (DB), Bhupati Nath Cha- 
kravarty v. Basanta Kumari Devi. 

(’28) 15 AIR 1928 Pat 155 (156) : 6 Pat 765 : 
106 Ind Cas 653 (DB), Jagdip Singh v. J’t- 
rangi tiingh* (The operation of S, 30 of 
the Stamp Act is not confined to cases where 
a document has been admitted without 

objection.) ^ , 

t(’30) 17 AIR 1930 Col 677 (677) : 128 Ind 
Oaa 187 (DB),J/trociB(Mmi V. Sital Chandra. 
[iSee (1834) 112 ER 414 (416) : 7 Ad & El 
llOn, Foss V. Wagner, (A written paper 
being offered in evidence by plaintiff, on 
a trial, defendant’s counsel desired to see 
it ; before it was handed to him, it was 
laid before the Judge, and afteiwards, 
whil© tho counsors attontion was accidontly 
diverted, and before the paper was haadw 
over to himp it was read in evidonco— "The 


Judge at nisi prius held that a counsel 
could not afterwards object to the want ot 
a stamp, and tho plaintiff, having obtained 
a verdict, tho Court refused to grant a rule 
nisi for a new trial, on counsol’s statement 
of the above facts.)] 

6’ee also (’27) 14 AIR 1927 Lah 876 (»‘.6) *• 
102 Ind Cas 884, Attar Suigh Sunder Singh 
v. Moot Chand. (The section applies oven 
whore tho document has been admitted on 
a misreading of its contents.)] 

(*39) 26 AIR 1939 All 688 (600) : I L R 
1939) All 846 : 184 Ind Cos 687 (DB), M. A. 
'-^dhi v. Zia-ul-haq. 

C22) 9 AIR 1922 Lah 401 (403) : 3 Lah 
>82:69 Ind Cas 723 (DB), Muhammad 

AyuS v. Rahim Bakhsh, 

(’23) 10 AIR 1923 Lah 657 (657) : 73 
Lnd Cas 799 (DB), Brij Raj Saran v, Joti 

Parshad. 

[) (’29) 16 AIR 1929 Lah 770 i}\ 

Lah 77 : 119 Ind Cas 485 (DB). Gurd^ 

Ram Chand v. Guran Dittamal. (AIR) 1925 

[See however (’12) 16 Ind C^ 834 (835) (D^ 
(Lah), Sunder Das v. Peoples Bank 
Ltd. (Rawalpindi Branch). (In the absence 

of a definite order admitting “ 

evidence, objection could bo raised at any 
stage of tho suit to admissibiUty of docu- 

ment.)] 

(’38) 26 AIR 1938 Mad 938 (939, 940) : 
179 Ind Cos 829. Boppana Prak<uam v. 
Nanabushanam. (Endorsement on back of 
instrument that it is insufficiently stamped. 
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document may be regarded as “admitted in evidence” it is 
”o person who has let in the document must have had authority 

section apphes though the document admitted is the basis of the suit and 
not merely a piece of evidence in the suit.^^ 

K. f applies not only to the admission of a document by the trial Court 

but also to such admission by the appellate Court. ^5 

ir, section does not apply where the Court has refused to admit a document 

■iT^r»lTr as being not duly stamped (see Note 10). The section also does not 

pply where the unduly stamped instrument has not been admitted in evidence 
but only acted on (see Note 9). 

been held that where only a portion of document has been admitted in 

eyiaence, the appellate Court will not be precluded from questioning such admission, 

a where an instrument has been admitted in its entirety, its admissibihty 

canno e questioned, even though the lower Court has only relied on a portion of 
the instrument.^® ^ 


. , apphes also to an instrument which was executed while a prior 

Act was in lorce and which -was not duly stamped according to such Act.^^ 

3. “Such admission shall not be called in question.’*— Where an instrument 
no u y stamped has been admitted in evidence and a decree has been passed on 
sue instmment, under this section, not only the admission of the document in 
eyi ence but also the decree thereon cannot be questioned.^ The reason is that 
e ecree is onl^'' a consequence of the admission of the document in evidence. But 
w ere an instrument has been merely acted upon without being admitted in evidence, 

w en an unstamped partition decree is executed, this section does not applv. 
(See Note 9.) ^ " 


Where a document has been admitted on payment of deficit dfity and penalty 
and it is objected that higher duty must have been levied, such an objection would 
be calling in question " the admission of the document. 


(’34) 21 AIR 1034 Mad 700 (7U0) : 152 Ind 


12. ( 40) 27 AIR 1940 Sind 194 (194) : ILR 
(1940) Kar 195:191 Ind Cas 427 (DB), 
DJiolanda^ v. Tahil Ram. 

also (’33) 20 AIR 1933 Mad 781 (782) : 
147 Ind Cas 369, Saciasivier v. Meenakshi 
Iyer. (Where the attention of the Judge 
was not drawn till after the case was closed, 
to the fact that the suit promissory note 
was insulliciently stamped and the note 
had only been endorsed by the clerk but 
not signed or initialled, it canot be deemed 
to have been admitted and the Court is 
not precluded from dismissing the suit.)! 

13. _ (’35) 22 AIR 1935 Mad 888 (889, 890) : 
^9 Ind Cas 23, A.bdul Wahab Saheb v. 
Kanaka Anjaneyalu. (Commissioner was 
held to have no authority to admit docu- 
ment.) 

14. (’34) 21 AIR 1934 Mad 383 (384) : 57 

Mod 779:150 Ind Cas 61 (DB), Venkata 

■Heddx V. Hussain SeUi. 

(36) 23 AIR 1936 Rang 498 (499) : 166 Ind 
Cos 116, XJ Pan Nyo v. Tint. 


Cas 683, Lakshmappa v. Masud Sahib. 

(’44) 31 AIR 1944 Bora 235 (235). 219 Ind 
Cas 272, Bhaywamias v. Chba<ianlal. 

15. (’23) 10 AIR 1923 Lah 657 (657) : 73 
Ind Cos 799 (DB), Brij Raj Saran v. Joti 
Prasad. (Trial Court holding docuiliont 
to be inadmissible — Appellate Court revers- 
ing decision and holding document, to be 
admissible— This is admitting document in 
evidence.) 

(’90) 1890 Pun Re No. 139 page 445 (446), 
Mangal Sain v. Qabirui Bos. 

(’82) 5 Mad 220 (221) (DB), Ramaaami Chetti 
v. Ramasami Chetti. 

Also see Note 6. 

16. (’38) 25 AIR 1938 AH 619 (621) : 178 
Ind Cas 578, Ratanji Bhagxcanji v. Prern 
Shankar. 

17. (’20) 7 AIR 1920. Cal 754 (755) : 59 Ind 
Cas 3 (DB), Hilratan Mitra v. Abdul Qojur 
Qazi. 
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4. “Same suit or proceeding.” — ^The section only precludes an objection on 
the f^round of want of due stamp being taken in the “same suit or proceeding.” 
Thus, where a document on which the stamp is not properly cancelled is admitted 
in an ea: parte trial, its admissibility can be questioned in a de novo trial commenced 
after the setting aside of the ex parte decree.^ 

An appeal under the Letters Patent is a stage of the same suit for purposes 
of tliis section.^ 


5. Objection in same Court.— The section precludes an objection being raised 
to the admissibility of a document after it has once been admitted in evidence, whether 
such objection is raised in the saine Court or in a superior Court. ^ Thus, where a 
document not duly stamped has been admitted in evidence and a decree jmssed in 
the suit, the Court cannot subsequently require the payment ot deficit duty and 
penalty. 2 Nor can the Court impound the document in such a case.^ 

Even where the suit or proceeding is still pending and has not been disposed 
of the Court cannot entertain any objection as to the admissibility ot a document 
on the ground of want of due stamp, where the document has once been admitted 
in evidence.* In other words, after a Court has once admitted a document in evi- 
dence, it cannot reject it as being not duly stamped.^ 


Section 36 — Note 3 

1. (4-1) 31 AIR 1944 Bom 235 (235): 219 

Ind Cas 272 Bhagwandcis 2'otaram v. Chhagan 
Lai Raidtand. (As pointed out in AIR 
1934 Mad 383 : 67 Mad 779, S. 36 applies 
not only to documents admitted in the course 
of evidence in support of subsidiary points 
arising in the suit but also to cases whore the 
document in question formed the foundation 
of the suit — Therefore the argument that 
although the admissibility of the document 
cannot be questioned, yet it cannot be acted 
upon must fail.) 

< 34) 21 AIR 1934 Mad 383 (384) : 57 Mad 
779 : 150 Ind Cos 61 (DB), Venkata Reddi 
V. Huesain iSetti. 

<’32) 19 AIR 1932 Mad 765 (767) : 140 Ind 
Cas 315, Algappa Chetti v. Narayanan 
Chettier. (The appellate Court cannot say 
that though it has been marked os an exhibit 
in the case, it would not look into it and 
would not make use of it in the appreciation 
of the evidence or would not allow a decree 
to be pajised on such a document.) 

( 36) 23 AIR 1936 Rang 498 (499) : 166 Ind 
Cos 166, U Pan Nyo v. U Tint. 

<’16) 3 AIR 1916 Upp Bur 2 (3) : 33 Ind Cos 
596, Mi Mi v. Sohan Singh. (‘Admission’ 
includes such action as necessarily follows 
upon admitting a document in evidence.) 

(.S’ce aUo ( 34) 21 AIR 1934 Mad 700 (700) : 
152 Ind Cas 683, Lakshmappa v Masud 
Sahib. (Section 30 implies that document 
must have been acted upon.)] 

Section 36 — Note 4 . 

1. (’12) 16 Ind Cas 96 (97) (Mad), Solanalai 
Muilaliar v. Vada Malai Muthiran. 

Also see S. 12 Note 8. 

2. (’23) 10 AIR 1923 Lah 657 (658) : 73 
Ind Cos 799 (DB), Drij Raj Satan v. Jot% 
Parahad. 


Section 36 — Note 5 

('92) 1892 Bom P J 345 (DB), Secretary of 

State V. Byram ji Be.zann. 

38) 25 AIR 1938 Lah 511 (512) : 178 Ind 
^as 197, Dulichand Maulhftn v. Paniht, 
Evidence led by plaintiff as to whether 
Wument was executed by defendant — 
□biection by defendant that document 
was not duly stamped, taken after recording 
of plaintiff’s evidence— Document having 
been admitted defendant’s objection cannot 
be entertained. A.I.R. 1933 Lah 271 not 
follow'ed.) 

02) 12 Mad L Jour 351 (353) (DB), Sugappa 
V. Gvvindappa. (Suit on promi.ssory note— 
Promissory note marked os exhibit and 
endorsements made which are made when a 
document is admitted in evidonce—Suit 
cannot be dismissed on the ground that tJie 

note is not duly stamped.) r i 

’41) 28 AIR 1941 Nag 255 (257) : 196 Ind 

Cos 367, Ratnbhaoo v. Qurudayal. 

-38) 178 Ind Cas 338 (338) (DB) (Oudh), 
Avadh Singh v. Randhir Singh. 

' (*27) 14 AIR 1927 Cal 472 (473) t 54 

Cal 445 : 100 I.C. 630 (DB), Khetra Mohan v. 
Jamini Kanta. 

^Uo see S. 35 Note 18. /'7A^\.i7d 

L C37) 24 AIR 1937 Mad 763 (764) : 174 
ind Cos 20, Panakala Rao v. Kumaraswamt. 
t8 Mad 664 (FB), relied on.) 

t (’38) 178 Ind Cas 338 (339,340) (DB) (Oudh), 

Ava<lh Singh v. *11 

5 (’33) 20 AIR 1933 All 821 (821) . 56 All 

131 • 147 Ind Cas 205, Noor Ahmad v, Irahad 

Ghana. (Court admitting document cannot 

review its own order of admis.sion.) 

■16) 2 AIR 1916 Cal 280 (281) : 22 Ind Caa 

858 (DB), Sitaram v. Rarn Praaad 

'’37) 24 AIR 1937 Mad 431 (431) : 169 Ind 

^ Cas 641, Satyavati v. Pallaya. 
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Where a Judge has admitted a document in evidence his successor cannot 

question the admissibility of the document on the ground of its being not ciulv 
stamped.® ® 

6. Objection before appellate Court.— An appeal is only a further stage in the 
same suit or proceeding. Hence, where the lower Court has admitted an instru- 
ment in evidence, the appellate Court is precluded by this section from entertaining, 
except as provided by S. 61, any objection to the admissibility of the document on 
the ground of its not being duly stamped.^ 


( 32) 19 AIR 1932 Mad 693 (096) : 139 Ind 
Cas 486, A-litnane Sahibu v. Subharayudu, 

( 85) 8 Mad 504 (566) (S13), Reference under 
Stamp Act, S. 46. 

(’23) 10 AIK 1923 Pat 404 (405, 406) : 71 Ind 
Cas 475, Dasi C'hamar v. Ram Autar Singh. 

6. (’26) 93 Ind Cas 317 (317) (All), Bobu 

Ram V. Lnkhan Suigh. 

(’89) 13 Bom 449 (457) (FB), Devachand v. 
Hirachand Kamaraj. 

Section 36 — Note 6 

1. (’47) 34 AIK 1947 Cal 68 (70) : 226 Ind 

Cas 426 (DB), Oaneshi Lalv. Snefuilata Dassi 
{Deed admitted without objection a^ to stamp 
duty), 

(’31) 18 AIR 1931 All 302 (302) : 131 Ind Cas 
135 (DB), Ratan Singh v. Pirbhu Dayal. 

(’84) 1884 All W N 318 (319) (DB), Wilaiti v. 
Pir Buksh. 

(’27) 14 AIR 1927 Bom 195 (208) : 51 Bom 
247 : 101 I. C. 229 (DB), Lakhmidas <0 Co. v. 
Dorab Tata. 

(’89) 13 Bom 449 (457) (FB). Deva Chand v. 
Hirachatxd Kamaraj. (No appeal lies from 
an order admitting a document in evidence 
on payment of penalty even though the 
document is a promissory note and it has 
been admitted in evidence on payment of 
stamp and penalty in contravention of S. 35.) 

( 89) 13 Bom 493 (495) (D B), Ourpadapa v. 
Kato Vithal Kulkami. 

(’89) 1889 Bom P J 265, Bhaskar v. Prabhakar. 

(’42) 29 AIR 1942 Cal 562 (565, 566) ; 203 
Ind Cas 207 (DB), Bank of Baroda Ltd. v. 
Punjab National Bank Ltd. 

(’40) 71 Cal L Jour 190(192), Qirish Chandra 
Sen V. Brajalal Sen. 

(’36) 23 AIR 1936 Cal 656 (559) : 63 Cal 1098: 
167 Ind Cas 713 (D B). Bhupati Nath v. 
Basanta Kumari. 

(’13) 19 Ind Cas 445 (446) (D B) (All), Abit 
Husain v. Asghar Husain. 

(’87) 1887 All WN 94 (95), Hardeo Das v. 
Parbaii. 

(’31) 18 AIR 1931 Cal 480 (480) : 134 Ind Cas 
575 (DB), Abinash Charuira v. Nagendra 
Nath. (Suit on insufficiently stamped pro- 
missory note decreed without any objection 
as to stamp being raised by defendant — 
Objection as to stamp raised in second appeal 
disallowed.) 

(*30) 17 AIR 1930 Cal 577 (677) : 128 Ind Cas 
187 (DB), Nirode Bcisini Mitra v. Sital 
Chandra Ohaiak. 

(’26) 13 AIR 1926 Cal 877 (878) : 63 Cal 615 ; 
95 Ind Cos 483 (DB), Joyman Bewa v. Easin 


Sarkar. 

(’19) 6 AIR 1919 Cal 235 (239) : 51 Ind Cos 
88 (DB), Biswanath v. Qovinda Chandra. 
(’94) 18 Bom 737 (738) (D B), Shiddapa v. 
Irava. 

(’86) 1886 Bom P J 62 (D B), Sadashiv v. 
Parbhuram. 

(’23) 10 AIR 1923 Bom 412 (412) : 73 Ind 
Cas 125 (D B), Bala v. Bhiku. 

(’10) 37 Cnl 63 (65) : 2 Ind Cas 414' (D B) 
Jadunnath Choudhary x. Kailas Chunder, 
(1900) 4 Cal W N 369 (386) (F B), Mohun Lai. 

[ ‘S'fi Oungaji Cotton Mills, Co. 

(’99) 26 Cal 955 (959) (D B), Suraj Narain v. 
Prntnp Narain. 

(’86) 12 Cal 64 (67) (DB), Piinchanund Das v. 
Tnramoni Chowdhrain. (Document admit- 
ted on payment of duty and penalty.) 

(’78) 3 Cal 787 (789) : 2 Cal L Rep 439 (D B). 

KIxoob Lall V. Jungle Singh. 

(’71) 16 Suth W R 6 (7) (D B), EnayetooUah v. 
Shaikh Meajan. 

(’37) 24 AIR 1937 Lah 21 (22): 169 Ind Cas 
854 (D B), Allahabad Bank, Ltd. v. Rattan Lai. 
(Document containing two different powers- 
of-attomey bearing single stamp admitted. 
Objection cannot bo taken in appeal, that 
two stamps were necessary.) 

(’33) 20 AIR 1933 Lah 240 (240) : 141 Ind 
Cos 669, Rup Chatxd v. Beli Ram. 

(’32) 19 AIR 1932 Lah 582 (583) : 13 Lah 
800 : 142 Ind Cas 729 (DB), Har Narain 
Sahib Ram v. Bihari Lai Charanjilal. 
(’28) 15 AIR 1928 Lah 792 (793): 112 Ind 
Cas 695, Shibram v. Abdul H Ohani. 

(’27) 14 AIR 1927 Lah 371 (372) : 100 Ind 
Cas 733, Hari Sirxgh v. Sahib Singh. 

(’23) 10 AIR 1923 Lah 481 (483) : 73 Ind Cas 
652 (DB), David Sutherland Clark v. Ross 
Qrimshaw. 

(’23) 10 AIR 1923 Lah 143 (144) : 71 Ind Cas 
42 (D B), Mela Ram v. Mt. Prem Kaur. 
(’08) 1908 Pun Re No. 108 page 498 (500) 
1908 Pun W R 207, Piran Ditta v. Mongol 
Singh. 

(’91) 1891 P\m Re No. 2 page 3 (4) (D B). 

Diwan Lachman Das v. Dholan Das. 

(’79) 1879 Pun Re No. 102 p. 276 (277) (DB), 
Sudama v. Kesho. 

(’27) 14 AIR 1927 Mad 786 (787) : 104 
Cas 415, Kanakalla Rama v. Nallari Pd^ 
chayya. , 

(’26) 13 AIR 1926 Mad 1148 (1149): 98 Ind 
Cas 75, Oopala Padaychi v. Raja Oapala Naido* 
(’2lj 8 AIR 1921 Mod 413 (414) : 62 Ind Cas 
607 (D B), Venkatarama Aiyar v. CheUa PtUot. 
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The effect of S. 61 is that the appellate Court may record a declaration as to 
deficiency of stamp and, impounding the document, forward it to the Collector.^ 
But the validity of the admission of the document into evidence shall not be affected 
by this procedure and the appellate Court cannot exclude the document from the 
evidence.® 


nrayana v. Ramajog% Qaru. 

(’39) 26 AIR 1939 Nag 220 (221) :ILR 
(1940) Nag 671 : 183 Ind Oas 509 (DB), 
Ramchandra Krishnaji v. Zolba Bala. 
(The lotting in of document cannot bo re- 
garded as an imperfection in procedure which 
can bo corrected in appeal.) 

(’39) 26 AIR 1939 Oudh 85 (86) : 179 Ind 
Oas 635, Jumman Khan v. Jagannath. 

(’37) 24 AIR 1937 Oudh 19 (20) ; 12 Luck 
484 : 165 Ind Cos 370 (DB), Jagannath 
Baksh, V. Chandra Bhukhan. 

(’08) 11 Oudh Gas 152 (164), Humayun v. 
Wajid AH. 

(’21) 8 AIR 1921 Pat 318 (319) : 60 Ind 
Cas 052, Brahma Deo Rai v. Ramkishun 
Mahton. 

(’36) 23 AIR 1936 Posh 200 (201): 106 Ind 
Cas 254 (DB), Wazir Chand v. Kundan Lai. 
(’35) 22 AIR 1935 Bang 160 (160) : 13 Rang 
322 : 156 Ind Cos 689, Vellayappa Chettyar 
V. Somasundaram Chettyar. 

(’10) 3 AIR 1961 Upp Bur 2 (3) ; 33 Ind Cas 
695, Mi. Mi V. Sohan Singh. 

[See (’72) 14 Moo Ind App 24 (38, 39) : 15 
8uth W R 32 (P C), Mantapa Nadgowda 
V. Baswantrao Nadgowda. (As to rejecting 
tho document in toto for want of a stamp, 
thoro would have been this serious diffi- 
culty, that there does not appear to have 
boon any objection raised to its admission 
in tho Court of first instance, and it is diffi- 
cult to see how, that being tho case, it 
would have boon a just course to have re- 
jected in toto tho document in the Court 
of last appeal (Lord Cairns).] 

[See also (’66) 3 Suth WR (Act X Rul) 
168 (168) (DB), Cohick Ohunder Sein v. 
Sheikh Khan Mohomed. 

(’78) 1878 Ihin Ito No. 28 p. 116 (118) (DB), 
Dyal Singh and Sunder Singh v. Mangal Mai. 
(’78) 1878 Pun Ko No. 2 p. 14 (17) (DB), 
J. C. Morice v. Simla Bank Corpn. Ltd. 
(liOttors requiring stamp under Art. 6 of 
2nd Schedule to Act XVIII of 1869, not stamp- 
ed, Objection to stamp not taken in the 
Court below — Objection as to stamp cannot 
bo taken for the first time in appeal.) 

( ’66) 2 Mad H C R 321 (321) (DB), Lakshmi 
Narayan v, Suppara Qaundan.^ 

[But see (’70) 6 Mad H O B 301 (401) (DB), 
RahamatuUa Saib v. J. T. Ward. 


Also see S. 17 Note 10. 

2. See (’83) 1883 Pun Ro No. 195 p. 586 
(688) (FB), Baiju v. Jowahir. 

3. (’70) 1870 Pun Ito No. 79, p. 206 (206) 
(DB), Narain Das v. Sunt Lai. 

(’66) 1866 Pun Ro No. 21 p. 28 (29), Umbah 
V. Hurjus. 

[See (’30) 17 AIR 1930 Bom 392 (394): 
128 Ind Cas 31 (FB), Collector, Ahmednngar 
V. Rambhau. (Tho only exception to the 
provision laid down in this section would 
ho when tho matter is taken before tho 
appellato Court under S. 61 oithctr on the 
application by tho Collector or otherwise; 
then in that case tho matter could bo put 
right and tho proper penalty could bo ro- 
covorod. Tho case decided in AIR 1927 
Bom 195 : 51 Bom 247 provides an instance 

of this.) 

(’10) 7 Ind Cas 582 (583) (DB) (Cal), Basirud- 
dm Ahmed v. Kalika Prasad.] 

4. (’36) 23 AIR 1936 Cal 556 (559) : 63 
Cal 1098:167 Ind Cas 713 (DB), Bhupati 
Nath Chakravarlhy v. Basanta Kumari Dem. 
(Stamp matters are no concern of tho parties 
and if, notwithstanding an objoction, tho 
trial Court admits tho document, the matter 
stops thoro and the Court cannot subso- 
quoutly order doficioncy to bo inado up and 
^nalty paid, or failing that, reject the docu- 
ment.) 

(’30) 17 AIR 1930 Cal 577 (577): 128 Ind 
Cas 187 (DB), Nirode Busini v. Sital Chandra. 
(Under this section it matters nothing whe- 
ther a document was wrongly admitted or 
rightly admitted or admitted without ob- 
jection or after hearing or without hearing 
such objoction.) 

(’26) 13 AIR 1926 Mad 1148 (1149): 98 
Ind Cas 75, Qopala Padayachi v. Rajagopal 
Naidu. (Section is mandatory and applies 
indopondontly of the fact whether the ad- 
missibility was challenged in tho lower Court 

or not.) 

(’25) 12 AIR 1925 Mad 1216 (1216): 91 
Ind Cas 494 (DB), Nagappa Chetty v. V. A. A. 
R, Firm. 

(’8*’) 4 Ma^l 137 (140) : 6 Ind Jur 127 (DB), 
v'enkata Chinnaya v. Venkataramaya Garu, 
Also see S. 61 Note 1. 


The fact that objection was raised in the trial Court does not entitle the party 
to raise the objection again in the appellate Court where the trial Court has overruled 
the objection and admitted the document in evidence.* The section unlike S.21 


(’18) 6 AIR 1918 Mad 1066 (1068): 39 Ind 
Cas 448 (DB), Seshuyya v. Venkata Subbayyu. 
(’98) 8 Mad L Jour 66 (68) (DB), Lakshmi-. 


(’68) 3 Mad H G R 297 (298) (DB), Adinarayana 
Setti V. Minchin.] 
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of the Ci\il Procedure Code, is not based on the failure to raise the objection at an 

earlier stage. ^ So also, the fact that objection was raised in the trial Court but 

no express decision was recorded thereon will not enable the objection to be raised 

again in appeal where the trial Court has as a matter of fact admitted the document 
in evidence.® 


The section applies not only where the document has been admitted in evidence 
by the trial Court but also Avhere the document has been admitted by the first 
and objection is taken in second ap 2 )eal.^ 

Apart from the provisions of this section, an objection that a document not 

in evidence does not affect the merits of the case or 
the jurisdiction of the Court. Hence, such an objection is covered by S. 99 of the 
Civil Procedure Code and cannot be a ground for reversing or varjdng a decree.® 

Where a document has once been admitted by the trial Court, the appellate 
Court may come to its own conclusion as to the nature of the instrument. It is 
not bound to treat the document as the particular instrument which it was held 
to be by the trial Court. Thus, where the trial Court has held an insrument to be 
an acknowledgment and not a promissory note, the appellate Court is not precluded 
from treating the instrument as a promissorv’ note.® 

7. Revision. — The admission of an instrument not duly stamped in evidence 
cannot be cpiestioned in reversion, as revision is a stage in the same proceeding.^ 

8. Document not admissible even on payment of penalty. — The words of this 
section are vv'ide enough to include the case of an instrument which is not admissible 
in evidence even on payment of penalty, namely, the three documents excepted 
from Provdso (a) to S. 3.5. Hence, even in such cases, once the instrument has been 
admitted in evidence, the admission cannot be called in question on the ground that 


5. See (’28) 15 A I R 1928 Pat 155 (150); 
0 Pat 765 : 106 Ind Cas 653, Jagdip Si 7 igh v« 
Firotiigi Si)ig}i. (Section, not confined to 
cases whoro document has been admitted 
without objection.) 

6. (’29) 1 6 A I R 1929 Mad 622 (623) : 119 
Ind Gas 472, Venkates^vara Iyer v. Ranianatha 
UheekshiUir . (No issue raised on objection 
and instrument marked as exhibit uncondi- 
tionally — 12 Rom I. R 466 dieting.) 

7. (’90) 1890 Pun Ro No. 139 p. 445 (446) 
Mangal Sain v. Qobind Das. 

( 82) 5 Mad 220 (221) (DB), Ramasami Chhetti 
V. Ramasami Chetti. 

(’01) 4 Oudh Cas 318 (319,) Allah Rakhu v. 
Dildar Ali. 

Also see Note 2. 

8. (*87) 1 All 725 (726) (DB), Afzal-un-nissa 
V. Tej Ban. 

(’75) 7 N WPHCR 124 (126) (DB). MaUhul 
Ahmed v. jV/<. IJli Khar-un-N uisa Begum. 

(’81) 5 Bom 621 (627) (DB), Kastur Bhavani 
V. Appa. 

(’80) 5 Cal 311 (313) (DB). Sonaka Chowdrain 
V. Bhoobhunjoy Skaha. 

(’76) 25 Suth W R 80 (80) (DB), Roy Luch- 
^ meeput Singh Bhadoor v. Shaikh Mashuruff 
AH. 

(’71) 7 Beng LR 653 (661) : 16 Suth W R 
203 (DB), Ibrahim Azim v. ir. D. Cruick- 
shank. 

(’70) 5 Beng L R (App) 10 (10) (DB), Srinaih 


Saha V. Sarada Oobindo Chowhry. 

(’69) 3 Bong LR 126 (130) : 11 Suth \VB 520 
(DB). Mark Ridded Currie v. S. V. Muiu 
Raman Chetty. 

(’69) 3 Bong LR (ao) 235 (237) : 12 Suth 
W R 47 (DB), Lalji Singh v. Syad Akram Ser.^ 
(’82) 5 Mad 220 (221) (DB), Ratnasami Chetti 
V, Ramasami Chetti. 

[See also (’67) 1867 Pun Re No. 69 page 
119 (119) (DB), Turtee v. Mukh Ram.] 

9. (’34) 21 AIR 1934 Mad 600 (601, 603): 

67 Mad 783 : 51 Ind Cas 241, Venkatakrishna 
Reddi v. Batcha Reddi. (Dissenting from 
AIR 1926 Mad 1148 and relying on 13 
Bom 449.) 

[See also (’89) 13 Bom 449 (466), Devachand 
V. Hirachand Kamraj. (Instrument hold to 
be ‘bond’ and admitted — It could be treated 
as promissory note.)] 

Section 36 — Note 7 

1. (’44) 31 AIR 1944 Bora 235 (235): 219 

Ind Cas 272, Bhagwandas v. ChhagartiaL 
(’27) 14 AIR 1927 Lah 876 (876) : 102 Ind 
Cas 884, Attar Singh Sunder Singh v. 

Chand, (Revision under S, 25, Provincial 
Small Cause Courts Act.) 

(’23) 10 AIR 1923 Nag 284 (285) : 73 Ind 
Cas 66, Krishnaji v. Sukhdeo. 

[See (’89) 13 Bom 449 (451) (FB). Deva Chand 
V. Hirachand Kamaraj. (Order admittmg 
an instrument in evidence in contravention 
of S. 35— No revision lies.) 
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the instrument was not duly stamped. ^ Thus, where a suit is based on a promissory 
note and the note is not duly stamped, if the instrument is admitted m evidence, 
such admission cannot be subsequently called in question. ^ 


9. Unstamped partition decree. — When an unstamped partition decree is 
executed, it is acted upon and not admitted in evidence. Hence, this section does 
not preclude objection being taken in appeal to such execution.^ But when an 
unstamped partition decree is admitted in evidence on payment of duty and penalty 
under proviso (a) to S. 35, its admissibility cannot be questioned in appeal. 

10. Document rejected by lower Court— Power of appellate Court.— This section 
does not apply where a Court has refused to admit a document in evidence as being 
not duly stamped. Hence, such a refusal can be questioned in appeal.^ 

But the appellate Court will only interfere where the order of the lower Court 
is improper. Where the instrument is not duly stamped but the deficit duty and 
penaltv were not tendered in the lower Court but only tendered in the appellate 
Court, the appellate Court will not order the document to be received in evidence 


Section 36— Note 8 

1. (’31) 18 AIR 1931 Oal 480 (480) : 134 
ind Cas 676 (DB), Abinash Chandra v. 
Nagendra Nath. 

(’78) 1878 Pun Re No. 28 p. 116 (118) (DB), 
Dyal Stjujh v. Mangal Mai. (Oaso of ac- 
knowledgment of debt.) 

(’34) 21 AIR 1934 Mad 700 (700) : 152 Ind 
Cas 083, Lakshmappa v. Masud Sahib. 

(’37) 24 AIR 1937 Oudh 19 (20) : 12 Luck 
484 : 165 Ind Cas 370, Jagannath Baksh 
Singh v. Chandra Bhukhan Singh. 

(’29) 16 AIR 1929 Rang 9 (10) : 0 Rang 690 : 
114 Ind Oas 294, Ma Nyun v. Maung San 
My a. 

2. (’36) 22 AIR 1935 All 410 (411): 154 
Ind Cas 517, Lakhmi Das v. Lakho Ram. 

(’89) 13 Bom 449 (467) (FB), Deva Chand v. 
Hirachand Kamaraj. 

(’83) 1883 Pun Re No. 196 page 686 (687) 
(FB), Baiju v. Joivahir. 

(’34) 21 AIR 1934 Mad 383 (384) : 67 Mad 
779 : 160 Ind Cas 51 (DB), Vankata Reddi 
V. Hussain Setti. 

(’34) 21 AIR 1934 Mad 700 (700): 162 Ind 
Cos 683, Lakshmappa v. Masud Sahib. 

(’02) 12 Mad L Jour 351 (363) (DB), Sangappa 
V. GeiHndappa. 

(’29) 16 AIR 1929 Rang 9 (10): 9 Rang 
690 : 114 Ind Cos 294, Ma Nyun v. Maung 
Ban Mya. 

(’09) 1909 Upp Bur Rul 4th Qr Stamp 3: 4 

Ind Cas 1086 (1088), Mike v. 

(But see (’04) 2 Low Bur Rul 103 (104). 
Maung Ba Kywn v. Ma Kye Kyee. {Hel 
•‘Reading sections 36, 36 and 01 together 
.it appears to mo that S. 36 oppU0Bto inatr^ 
montfl which may be admitted m ovi 
under the provisos to S. 35 
•instruments wliich a Court holds 


bo not liable to duty, but the absolute 
provisions of the main part ot S. 35 are 
not affected by S. 36, and that if a Court 
admits and acts on an unstamped docu- 
ment which cannot undor any circumstances 
bo admitted and acted upon, S. 36 does riot 
provont a suporior Court from doahiig with 
the illegality.”)] 

Section 36— Note 9 

1. (’42) 29 AIR 1942 Lah 260 (264) : I L R 

(1942) Lah 307 : 203 Lid Oas 34 (I’B), Gopi 
Mai V. Vidya Wanti. 

(’32) 19 AIR 1932 Lah 249 (250) : 135 Ind 
Oas 685, DU B<ujh Rai v. Mt. leka Dein. 

(’38) 25 AIR 1938 Mad 307 (311): 183 Ind 
Cas 33 (DB), Salyanandam v. Paramkusam 

Narnmayya. 

(’47) 34 AIR 1947 Bom 96 (98) : ILR ( I'^^l 
Bom 876, Shankar Narayan v. Tr^mbak 
Narayan. (Unstamped partition decree 
Decree is admissible in evidence on payment 
of duty and penalty.) 

Section 86— Note 10 

1 See (’67) 3 Bom HCR (oo) 153 (156) 
fDB) Roy<U Bank of India v. Hormayi. 
Si appoint lies to the High Court from the 
decision of a Judge in a Division Court re- 
^ectUig a document tendered in evidence 
{mdor S. 17 (1) of the Stamp Act of 186-, 
on the ground that there had boon an m 
t^ntion to evade the payment of duty.) 

3 Mad H C R 71 (73, 74) (DB), Sid^raya 
‘piLi V PiUai. (An appellaU 

SiS h^s got power to ro-opon m appeal 
So question whether a document which the 
Oou^ of first instance has declared to be ha- 
bfoTo stamp under Act X of 1862, is so Uabloi) 

O tt A 97 
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r of the amount. 2 But where the deficit duty and penalty were tendered 

r“c:- ?nTeLd 


Wliere a party 
penalty in the trial 
proper.^ 


IS not given an opportunity to tender the deficient duty and 
Court, the tender of the amount in the appellate Court] is 


a nnilwT f document to be insufficiently stamped and requires 

and penalty, the party is not bound to pay the amount 
under protest before he can challenge the correctness of the order in appeal. 4 


that h secondary evidence.— It has been seen in Note 13 on S. 35 

that secondao' evidence of an instrument not duly stamped cannot be admitted, 
bupposc such secondary evidence lias been admitted in such a case. Will this 
section apply to such a case so as to preclude an objection being raised after the 
admission of the eviden^ ? On this question there is a conflict of decisions. The 
Migh Courts of Madras, Patna and Rangoon have held that this section will apply 

^ u tlie contrary view has been taken by the Lahore High 
Comt and the Peshawar Judicial Commissioner's Court according to which this 
section apphes only where the original instrument itself has been admitted in 

evidence, so that Avhere the objection is to the reception of secondary evidence such 
objection is not barred under this section 2 


MTi^re the original document is duly stamped but a copy is admitted in evidence 

a subsequent objection as to the want of due stamp on such copy will be precluded 
under tins section. ^ t'tf t' 


2. (’83) 1883 All W N 93 (96, 97) (PB), Hup 

Chand V. Thakur Dial. ' » ^ ■f' 

(’90) 20 Bom 791 (794) (DB), Raghunatkdoi 
v^. JticitHbhaxi Maiisaram. 


(’73) 10 Bom HOR 441 (443) (BB), i?om- 
krishna Oopal v. Vithu Shivaji. 

( 79) 4 Cal 213 (216) (DB), Ohanpabaig v. 
V. Bibijiban. 

( 67) ! Suth W R 439 (439) (DB), Qourpershad 
Singh v. Lalla Nundlal. 

(’02) 1 Low Bur Rul 84 (84), Ma Shive Kyato 
V. Ma Bok Oale. 


Also SCO S- 36 Note 18. 

3. (’97) 1897 Bom PJ 382 (FB), Adarji v. 
Bajaram. (Instrument under S. 26 admitted 
to a limited extent — Appellate Court can 
receive the deficit duty and penalty when 
the same has been refused by the lower Court 
under misconception of law and give full 
effect to the instrument.) 

(’73) 10 Bom HOR 441 (443) (DB), Ram- 
krishna Oopal v. Vilhu Shivaji. 

8a. (’34) 21 AIR 1934 Lah 730 (732) ; 163 

Ind Cas 233 (DB), ThaJcar Das Rup Chand 
V. Shcr Ahmtd Iqbal Ahmed. 

Also see S. 35 Note 18. 

4. (’98) 1898 Bom PJ 232 (DB), Appan- I 

bhut V. Qundiibhat. j 

Section 36 — Note 11 

1. (’37) 24 AIR 1937 Mtul 431 (432) : 169 

Iiul Oas 641, Satyavati v. Pallaya. 

(’28) 16 AIR 1928 Pat 134 (137) : 7 Pat 99 : 
105 Ind Cas 602, Herbert Francis v. Aid. j 


Akbar. 

(’27) 14 AIR 1927 Rang 109 (110): 4 Rang 
363 ; 101 Ind Cas 198 (DB), Po Htoo Alaung 
V’. Ala Ma Oyi. (23 Mad 49 explained.) 

2. (’38) 26 AIR 1938 Lah 90 (92) : 181 Ind 
Cas 642, Ladha Ram v. Harichand. 

(’26) 13 AIR 1926 Lah 415 (416) : 94 Ind Cas 
76, Jhanda Singh v. Hamam Singh. 

(’38) 26 AIR 1938 Posh 32 (33) ; 176 Ind Cas 
312, Bhagwan Das v. Amardas Shamdas. 

3. (’13) 19 Ind Oas 446 (446) (DB) (All),. 
Abid Husan v. Aaghar Hussain. 

Section 86 — Note 12 

1. (’24) 11 AIR 1924 Oal 794 (795) : 82 
Ind Oas 416 (DB), Kali Charon v. Mani 
Mohan. (Reference to arbitration not duly 
stamped.) 

(’12) 39 Cal 669 (678) : 16 Ind Oas 153, Bom- 
bay Company Ltd. v. National Jute Mills Co.. 
(Question relating to stamp on reference.) 

Also see S. 35 Note 17. 

2. (’12) 39 Cal 669 (678) : 16 Ind Cas 153, 
Bo^ay Company Ltd. v. Natioruil J ute 
Mills Co. Ltd. (Reference to arbitration 
not duly stamped.) 

3. (’21) 8 AIR 1921 Oal 613 (615, 616): 

77 Ind Cas 845 (DB), Rung Lai Kaloo Ram v. 
Kedar Nath Kesriwal. (Although an award 
has boon made by arbitrators on the basis 
of an unstamped agreement to submit to 
arbitration, the award cannot be question- 
ed on that ground.) 
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12. Arbitration proceedings. — This section applies also to arbitration pro- 
ceedings. Hence, where an instrument not duly stamped has been admitted in 
evidence by the arbitrators, such admission cannot be questioned subsequently 
in the same proceedings.^ An application to file the award is a stage in the same 
proceedings and so, an admission of an unstamped document by the arbitrators 
cannot be questioned in the proceeding on such appHcation.^ 

It has been held that the effect of this section is to make the instrument avail- 
able for the purposes of the proceedings as if it were duly stamped ; so that even 
in a suit to set aside an award, the award cannot be questioned on the ground that 
the reference to arbitration was not duly stamped.^ A Contrary view has, however, 
been taken in the case noted below*. 


37. "[The collecting Government] may make rules providing that, where an 
Admission of impro- instrument bears a stamp of sufficient amount but of improper 

instru- ^gs^ription, it may, on payment of the duty with which the 

^me^’is chargeable, be certified to be duly stamped, and any instrument so certified 
shall then be deemed to have been duly stamped as from the date of its execution, 

a. Subatituted for the words “the Governor-General in Council” by A. O. 


Notification. 

All functions of the Central Government under, or in relation to, S. 37 have 
been entrusted to Provincial Government . — See Government of India, Finance 
Department (Central Revenues) Notification No. 9 dated 13-11-1937. 

InTEEPEETATION of STAMPS OF IMPROPEE DESCRIPTION 


REFERRED TO IN SECTION 37. 


The following letter No. 2412-S.R., dated the 22nd May 19(»0 from the Govern- 
ment of India, Finance and Commerce Department, to the Government of the 
North-Western Provinces and Oudh, regarding the interpretation ^ 

^^improper description/^ referred to in S. 37 of the Indian Stamp Act II of 18JJ> 
is circulated for the information and guidance of all Revenue Officers : 

Letter No. 2412-S. R., dated Simla, the 22nd May 1900 from the Under- 
secretary to the Government of India, Finance and Cornmerce Department, to the 
Secretarj' to the Government of North-Western Provinces and Oudh, Separa e 
Revenue (Stamps) Department. 


I am directed to acknowledge the receipt of your letter No. 42-XIII-63()-A. 
dated the 3rd February 1900, enquiring whether instruments, such as a receipt 
bearing a postage or telegraph or court-fee stamp, can be dealt with as bearmg a 


4. (’24) 11 AIR 1024 Cal 704 (795) : 82 

Ind Oafl 416 (DB), Kali Charan v. Mam 
Mofian. (So far as tho suit was concomod 
tho other party could challongo tho juris* 
dictiou of tho arbitrators on tho ground that 
here* was no valid roforonco.) 

Section 37 — Note 1 

(’29) 16 AIR 1029 P 0 279 (282) 56 Ind 


D 379 : 7 Rang 624 ; 120 Ind Oas 645 (P 0) 
r Pwa May v. S. JR. M. M. A, Chettiar 


2. Soo Statement of Objects and Reasons of 
tho Bill of 1897. 


3 Soo tho spooch of tho Hon'blo Sir Jamos 
Westland, datod the 2l8t March 1898. 
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‘'stamp of sufficient amount 
Stamp Act, II of 1899, and 
llepartment. No. 786-S. R., 
such an instrument can be 
with which it is chargeable 
payment. 


ADinSSION OF DIPROPEELY STAMPED INSTRUMENTS 

but of improper description” under S. 37 of the Indian 
K. lb of the rules pubhshed in the notification in this 
dated the 17th Pebruarj- 1899, that is to say, whether 
certified to be d uly stamped on paj-ment of the duty 
or, under certain circumstances, without such further 


of the Boar^d^of say that the Government of India agree with the view 

the meanW of S 3- ^ stamp of -‘improper description” within 

Stamp XcT.® of S. 3/ of theyct must be one of the stamps described in the Indian 

well 'if not, however, entirely untenable, and it would be 

should tVhe r/l T obtained.- In the absence of such a ruhng, it 

section 37 of Sie Act described do not come within the meanin| of 

" .UaPr =*^9= ’ 624= 120 Ind Cas 646, 


SYNOPSIS 


1 . 

2 . 

3. 


Scope and applicability of section. 
“Stamp of suQlcient amount, but of im- 
proper description.** 

Stamp of improper description. 


4. 

5. 

6 . 

7. 


Collector’s certificate. 

Collector’s certificate whether final. 
This section and S. 35, Proviso (a). 
Opportunity to move Collector. 


infrr^Hi iF +u sectiOD. — Tffis Is a remedial section^ and was 

, . first time in the present Act with a view to provide for cases where 

oy inadvertence a stamp of improper description has been used . 2 

The section is an enabhng one authorising the collecting Government to make 
rules ; it does not lay down any rule or system by itself. » 

Rule 18 of the Indian Stamp Rules, 1925, was accordingly framed under this 
section and is as follows : 


When an instrument bears a stamp of proper amount, but of improper 
description, the Collector may, on payment of the duty with which the instru- 
ment is chargeable, certify by an endorsement that it is duly stamped : 

Provided that where the stamp Lome on the instrument is a 2 )ostage 

starnp and the proper description of stamp is a stamp bearing the words 

India Revenue,' or the words ‘Revenue, B and 0,’or the words ‘Bombay 

Revenue,' the Collector shall so certify if the instrument was executed 

before, and shall not so certify, if it was executed on or after, the 1st April 
1935." 

It will be seen that it is only the Collector who is empowered to certify a docu- 
ment as duly stamped under this rule. 

It will also be seen that under this section any instrument can be validated by 
the Collector. Thus an instrument which is chargeable with the duty of one anna 
or half an anna or a bill of exchange or a promissory note can be certified to be duly 
stamped under this section,* unlike the position under Ss. 32 and 35 which exclude 
these instruments from their purview. 

S Bihar S M pp. 122-123. (Receipts [ (’31) Bong SM Vol, I p. 38. (Do.) 

excluded from the benefit (’ll) 7 Nag L R 26 (29) : 10 Ind Caa 702 (DB), 

® i Tulwam v. Sonaji, 
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It will further be observed that, unlike Ss. 35 and 40, this section, read with 
R. 18, does not require the payment of penalty in addition to the payment of duty. 

The effect of the Collector’s certificate is to validate the instrument retros- 
pectively from the date of its execution. 

2 “Stamp of sufficient amount, but of improper description.”— The condition 
necessary for the apphcability of this section is that the instrument must bear a 
stamp of sufficient amount, but of improper description. If the instrument does 
not bear any stamp at ail, the section will not apply. Thus, where a partition 
decree was not stamped at all, but was nevertheless acted upon and executions were 
ordered and, at a later stage, on objection, the decree was engrossed on a proper 
stamp, it was held that this section had no application as it was not a ease ot an 
instrument written on a stamp of sufficient amount but of improper description 
and therefore the instrument did not become validated retrospectively. 

3 Stamp of improper description. — It has been seen in the Notes on S. 10 
that several descriptions of stamps have been prescrib^ for denoting the stami. 
duty on instruments, under this Act and the rules made thereunder Thus a / ai d 
payable otherwise than on demand, but not more than one year after date or sight and 
not exceeding Rs. 30,000 in value, is required to be written on a stamp paper bean g 
the word “Hundi.” If it is not so written, but is written on a stamp paper not 
bearing the word “Hundi,” or an adhesive stamp is affixed to it, it is a case o a 
“stamp of improper description” within the meaning of this section, bee , 

Indian Stamp Rules, 1925. xv i • i . f 

But besides the above-mentioned stamps, there are also other kinds ot sta j , 

such as postage stamps, court-fee stamps, forest stamps and telegraph 
Where, therefore, an instrument bears any such stamp, the question arises 
it bears a stamp of “improper description,” in other words, whether that 
would include a description of stamp which is inappropriate for the purposes ot tn 

^^‘'’o’n'this question, a Full Bench of the High Court of Allahabad has laid dovm 

that the expression does not include a description of stamp appropriate oi 

altogether outside the Stamp Act, but must be confined to a stamp 

for the purpose of denoting the stamp duty chargeable on 

is improper in a particular case, having regard to the Act and the Ku 

case an acknowledgment of debt of the kind described in Ar . was held 

a one anna postage stamp instead of with a one anna ® ^ imnroner des- 

applying the above principle, that this was not a case P , ^ stamned 

cription, but that the acknowledgment must be treated as if it ha i 1 

"This case was decided before the use of half anna one anna postage^^stamps 

for denoting stamp duties was recognised , p ^ r Nagpur held, 

arising undtr thal Rule, the late J-dici^ Co— one^^^ 

dissenting from the view of the . -.u ^ single one anna postage 

with four ciuarter anna postage stamps instead Hpqrrintion on the ground 

stamp was an instrument bearing stamps of imp p forest or telegraph, 

that any stamp of the prescribed value, whether judicial, postal, loresJ^or_r_g_i_> 


Section 87 — Note 2 

1. (’38) 25 AIK 1938 Mod 307 (311): 183 

.nd Oas 33 (DB), ScUyanandam v. Nammaya. 

Section 87 — Note 3 

1. (’01) 23 All 213 (216): 1901 All W N 54 

(SB). Reference under Stamp Aci, S. 67, ii 
of 1899. (Disapproved on another point 


in AIR 1929 P 0 279 : 56 Ind App 379= 

[sS“X®rtof7’lnd Om M (9^ ‘^Thi°e'x 

^ RaJi^ud^Din v. Latif Ahnuul. (The ex- 
pression “stamp of a description other than 
that prescribed for such instrument m 
s. 62, stamp Act was similarly constraed, 
following 23 All 213.)] 
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but not of the prescribed description, is a stamp of improper description. 2 

struction decision of the case is correct, the con- 

struction placed upon the expression “stamp of improper description” is too wide 

^hat section (2) of «• 10 provides that rules made under 

in^v Te usedTn h’ other matters regulate the description of stamps which 

a Wst or a tp.1 ‘'f ® instrument. But none of the rules allows 

L i^rtrnment n!f indicating the stamp duties. Hence 

a stamn of imn ®“oh a stamp cannot be regarded as an instrument bearing 

<i Stamp 01 improper description. ^ ® 


decision can, however, be supported on the ground that as some 
fn the case rnnH indicating stamp duties the stamps used 

altogether outside the Stamp Act "" description appropriate for purposes 


the stamps were held to be stamps of improper description also by 

the High Court of Madras,4 but the High Court of Bombay held a contrary- view. 5 

n ^i' Stamp Kules now prohibits an instrument bearing 

P ge stamp from bemg certified if it was executed on or after the 1 st April 1 935^*. 


undermentioned case® a mortgage was executed on an ordinary impressed 
«rn f surcharged vdth the words “court-fee” stamped over it. The 

L ^ stamp was sufficient to satisfy the revenue requirements. It was 
ontended before their Lordships of tlje Privy Council that this section had no 
erence o any stamp excejit a revenue stamp pure and simple, and that a revenue 
stamp surcharged with the words “court-fee” was not within the meaning of the 
section a stamp of improper description. Their Lordships observed ; 


This appears to their Lordships to be putting too narrow a construction 
upon a remedial section, and their Lordships would not be prepared to assent 
to the opinion of the High Court of Allahabad in a reference under the Stam'p 
■Act, so far as it concerns court-fee stamps in their present form.” 


2* ( H) 7 Nag LR 26 (28) : 10 Ind Cas 702 

Tuk(xr<im v. Soi%oji. (Any stamp of 
tho British Iiidicui Governmeat of the pres- 
cribed value> but not of the prescribed dos- 
cription^ is a stamp of sufficient amount 
but of improper description” mthin the 
moaning ot R. 16 under the Stamp Act, 
^d can, as such bo validated by tho Col- 
lector 23 All 213 dissented from.) 

(’^1) 23 All 213 (215) : 1901 All WN 
54 (SB), Reference under Stamp Act, S. 67, II 
of 

[iSee also (’34) Pun S M Part I B, Ch. 3. 
para 24, P. 13. (Tho stamp of improper 
description must be one of the stamps 
described in the Indian Stamp Act — Pxm- 
jab Government endorsement No. 1633 
dated 26-6-1900.)J 

4. (*32) 19 AIR 1932 Mad 390 (391): 66 

Mad 627 : 137 Ind Cas 26 (FB), Mortis v. 
Cuthbert D'Souza. (A promissory note 


stamped with quarter anna postage stamps is 
a document bearing stamps of improper des- 
cription and can be validated by the Collec- 
tor under R. 18 of tho Government of India 
Stamp Rules. 19 Bom. LR 947, referred.) 

6. (’17) 4 AIR 1917 Bom 223 (223, 224) : 42 

Ind C^ 947 (DB), Venkaiaraman Oanap v. 
iSAanA»ranarayan. 

(’46) 33 AIR 1946 All 150 (151) : ILR (1946) 
All 82 : 224 Ind Cas 196 (DB), Ramnath v. 
RhagwcUi Prasad. (Concession provided for 
by R. 18 read with S. 37 is available only in 
respect of instruments executed between 
1-4-1934 to 1.4-1935. It does not apply 
to promis ory note executed after 1.4-1936.) 

6. (’29) 16 AIR 1929 PC 279 (282): 6 
Ind App 379 : 7 Rang 624 : 120 Ind Cas 
645 (PC), Ma Pwa May v. Si R. M. M. A, 
CheUiar Firm. Also see S. 10 Note 16. 

7. (’01) 23 All 213 (216) : 1901 All WN 54 
(SB). 
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FEiPS S” .«= « - - 

See also the undermentioned case,® 

Where an instrument bears a stamp of ^"p<=i“\2T2Tt“h\^nstSm“^^^^^ 
Sd’t^bV— Tp^e^a^d here'^e'cXtm cannot certify under this section 
that the instrument is duly stamped.^® 

4. CoUeetor’s certifloate.-A certificate contemplated by 

certificate that the instrument is difiy stamped. Where ^ penalty 

but an endorsement by the Sub-CoUector appears on « ° 

has been levied, it cannot be regarded as a certificate given under this 

5. Collector’s certificate whether Anal-— ^ ciVfi C^ouittiM 

under this section that an instrument is duly stamped is final a j.tificate.i 

no power to review the correctness of the CoUector’s action in giving the certmcat 

Similarly where the Collector has given the f J® ^r S. 57 "^ there 

Revenue-authority cannot make a refereime to the Hig Revenue-authority 

is no pending case before it which is to be disposed o ^ . ,,oinelv that the 

on receipt of the High Coi^t’s judgment.^ A contrary op^on^ 
vaUditv of a certificate can be challenged under S. 57 by the g^b^itted, 

by the Revenue-authority, expressed m the undermentioned cases , is, 

not correct. 

See also Notes on S. 57. 


8. (’10) 7 Ind Oas 94 (96) (DB) (Oal). Raft- 
ud‘Din V. LatiJ Ahmed. 

Also 800 S. 62 Note 2. 

9. (’94) 1894 Pun Be No. 69 page 229 (231) 
(DB), Damodar Daa v. Major Doran. (A 
ohequo stamped with a penny stamp ins- 
tead of one anna stamp was held to be not 
duly stamped — Case before this section was 

introduced.) . 

10. (’31) Bong S M Vol. I, page 38, (Oiting, 
Board’s CJolloction 8. File 176 of 1904.) 

(’40) Bihar SM pp. 122-123. (Do.) 

Section 87— Note 4 

1. (’20) 7 AIB 1920 Mad 910 (911) : 62 Ind 

Cas 768, Kamakahi Ammal v. Subbaraya 

Chelty. 

Section 87— Note 6 

1, (’26) 13 AIB 1926 Sind 211 (213) :94 
Ind Oas 747, Pareram Hirji v. Porsra7rt Haa- 

aamand. ^ 

(’ll) 7 Nag L B 26 (29) : 10 Ind Oas 702 (DB), 

Tukaram v. Sonaji. 

Also 800 S. 67 Note 3. • , 

2. (’26) 13 AIB 1926 Bom 61 (62) . 913^ 
Cos 299 (SB), Uauf Dadab}ia% v. Chand Moha^ 


med (Ohiof Bo voxiuo -authority cannot refer 

;fabsl?a^ question When there .s no^pon^ 

ine case before it. it can nAfidiiiff 

1 a fharo ifl a case penuiiig 

^rnt^ whieh islo bo disposed of by it on 

(|2) jsB). «e/erencs 

^dicntion by a Oolloctor under S ^ 
is by S. 32 final and such a case cannot \x 
lijji to the ffigh Court u^^^ 67 
as the word ‘case’ used in S. 67 means 
matter which has to be d»s^“f ‘ho 

Bevonuo.authorit.cs oonJo^aMy ^ to 

refifrreT to“ it for opinion by tho Bovenuo- 
authorities.)] 

ri8i 6 AIB 1918 All 181 (182) : 40 All 128 : 
47 Ind Om 299 (SB), In the matter of Khab. 

sF^ni) 7 Nag L B 26 (29) ;10 Ind Cas 702 
^DBh Tukaram v. Sonajt. 
r’26) 13 AIB 1926 Sind 211 (213) ; 94 Ind 0^ 
747, Hiraji v. Pararam Hasnnnnd 

Also see S. 67 Note 3. 
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o'n Proviso (a). — It has been seen in Note 1 that it is onlj- 

the Cohector '^\-ho is empowered to validate an instrument bearing a stamp of im- 
proper descnption under this section. But, though a civil Court cannot act under 
this section, the section does not take away the jurisdiction of the Court to admit 
an instrument not duly stamped, in evidence on payment of penalty and duty as 
provided by Proviso (a) to K. 35. Hence, a party if he so chooses, may, instead 
o moving the Collector under this section, pay the duty ano penalty and have the 
instrument admitted under that pro\’iso.^ 

• 

Opportunity to move Collector. — Where a plaintiff institutes a suit on the 
asis of an instrument which is found to bear a stamp of improper description, the 
Court should not dismiss the suit on the ground that the instrument is inadmissible 
in evidence, being not duly stamped. It should give the plaintiff an opportunity 
of mo^ ing the Collector to validate the instrument under this section. Omission 
to gi\ e such opportunity on the part of the lower Court is a good ground of appeal 
against the dismissal of the suit. ^ 


*38. (1) When the person impounding an instrument under section 33 has by 

Instruments im- law or consent of parties authority to receive evidence and admits 
poimded how dealt such instrument in evidence upon payment of a penalty as provided 

by section 35 or of duty as provided by section 37, he shall send 
to the Collector an authenticated copy of such instrument, together with a certificate 
in writing, stating the amount of duty and penalty levied in respect thereof, and shall 
send such amount to the Collector, or to such person as he may appoint in this behalf. 

(2) In every other case, the person so impounding an instrument shall send it 
in original to the Collector. 


SYNOPSIS 


1. Scope of the section 

2. Sub-section (1). 


3. Admission of instrument on payment of 
duty only under S. 37. 

4. Sub-section (2). 

1. Scope of the section. — This section lays down the procedure to be followed 
by the person impounding an instrument under S. 33 of the Act^. When such 
person has authority to receive evidence and admits the instrument in evidence on 
pay^ment of duty and penalty, he has to follow the procedure prescribed by sub-s. (1) 
of the section. In other cases he has to follow the procedure laid down in eub-s. (2). 

When under sub-s. (1) the authenticated copy of the instrument and the amount 
of the duty and the penalty levied is sent to the Collector, he may, under S. 39 (1), 
refund any portion of the penalty in excess of five rupees if he t hinks fit to do so. 


♦[1879— S.35 ; 1869— Ss. 21, 22, 23 ; 1862— S. 17 (2) ; 1860— S. 13 (5), C/. (1870) 88 & 
84 VIct., 0 . 97— .S 16 (2) ; (1891) 54 & 55 Viet, c. 89— S. 14. (2).] 


Section 87 — ^Note 6 


1. (’09) 2 Ind Cas 481 (484) (FB) (Mad), 

Marie Jacob Rodrigues v. Peter Feniaiuiez. 


Section 87 — Note 7 

1. (’ll) 7 Nag L R 26 (31) : 10 Ind Cas 702 

(DB), Tukaram v. Sonaji. 

Section 38— Note 1 

1. (’26) 13 AIR 1926 All 478 (478) : 93 Incf 

C^s 960, Pearey Lai v. SukJian Ram. 
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Where a Court has levied an insufficient amount as duty and penalty, the proper 
procedure is for the Collector to move the appellate Court under iS. 61. An appeal 
from the order of the Court is not the proper procedure. ^ 

As to refund of excess duty levied by a Court under S. 35> see section 45 (2). 

As to return of the original of a document of which a copy is sent to the Collector 
under sub-s. (1) see S. 42. 

When the person impounding the instrument acts under sub-s. (2) oi this sec- 
tion, the further procedure to be followed by the Collector is the one laid down in 
S. 40 of the Act. 

2, Sub-section (1). — ^This sub-section apidies only when the person impounding 
an instrument and having authority to receive it in evidence admits such instrument 
in evidence. If the impounded instrument is not admitted in evidence this sub- 
section cannot apply, but sub-s. (2) applies. This, however, does not mean that 
a Court has a general discretion under S. 35, Proviso (a), as to admission of instru- 
ments not duly stamped. When an instrument not duly stamped is tendered 
in Court the duty of the Court is to follow the procedure laid down in S. 35, Proviso 
(a) and this sub-section, i.e., to receive the deficiency and penalty and admit the 
document in evidence and do other things mentioned in this sub-section. The Court 
caimot, in such a case, refuse to admit the instrument in evidence and follow the 
procedure in sub-s. (2) of the section.^ 

In the undermentioned case^ decided by the Judicial Commissioner's Court, 
Nagpur, a suit was filed in the Small Cause Court on a bond executed in Khairagarh 
State and bearing a stamp of Re. 1 of that State. The Small Cause Judge referred 
the following questions to the Judicial Commissioner’s Court : 

(i) Whether the Civil Court in British India might impound the document 

under S. 35 and send it to the Collector under S. 38 ; 

(ii) whether, if the document could not be stamped under any provision of 

the Act, it was totally excluded from evidence or not ; and 

(iii) whether the document was sufficiently stamped in British India. 


2. See (’26) 13 AIR 1926 All 478 (478) : 93 
Ind Caa 960, Pearey Lai v. Sukhan Ram. 
(Whoro a Judge discovers that an instru- 
ment presented to him is insufficiently stamp- 
ed, ho is bound to impound it before ho 
admits the instrument in evidence upon pay- 
ment of penalty and deficient duty. The 
decision then finally rests with the Collector 
to determine whether the instrument was 
really insufficiently stamped or not and that 
duty cannot bo discharged by on apellate 
Court.) 

Also see S. 39 Note 1. 

Section 88 — Note 2 

1. tl’39) 26 AIR 1939 All 615 (616); ILB 

(1939) All 646 ; 183 Ind Cas 744 (DB). Shiva 
Prasad v. Shambhu Nath. 

(’07) 9 Bom LR 122 (123), Nathu Oangaram 
v. Jiansraj Maranji. 

[See aUo (’72) 14 Moo Ind App 24 (38) s 16 
Suth W R 32 (RC), Mantappa Nadgowda v. 


BaswurUrao Nadyowda. (Deed of roleast* 
insufficiently ' stamped — High CJourt up- 
holding a<lmission of document by lower 
Court but reducing its effect and operation 
by making it a deed of rolooso for so much 
prorHJrty as would bo covered by the stamp 
Held High Court ought to havo required 
the deed to bo properly stamped and penalty 
paid — Course adopted was unauthori»jd.)J 
2. (’36) 22 AIR 1935 Nag 54 (66): 31 Nag 

L R 162 : 166 Ind Cas 213, Kedarmal Royhu- 
noth V. Ratiram. (Where a bond executed 
outside British India is presented in a British 
Indian Court nearly 10 months after its 
execution, it cannot be stamped m British 
India under the provisions of S. 18, nor can 
it bo endorsed by the Collector under S. 32. 
But the Court must impound the document 
under Proviso (a) to S. 36 and send it to the 
Collector under S. 38 of the Stamp Act.) 
Also see S. 36 Note 22. 
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The reference was answered in the following terms by a single Judge t 

“ As regards the first question, I am of opinion that S. 35, Proviso (a), is 
mandatory and that the document in question being a bond and not one of the 
documents excepted in that proviso must be admitted in evidence on payment 
of the duty and penalty the Civil Court must now impound the docu- 

ment under Proviso (a) to S. 35, Stamp Act, and send it to the Collector imder 
S. 38 of the Act. The second question as regards the admissibility of the 
document is not now of much importance, as I have held that the document 
is admissible upon payment of the duty and penalty .... The last question, 
namely the duty to be paid, is a fiscal one and must be decided by the Collector. 
If the Judge of the Small Cause Court is unable to determine whether the 
amount of duty paid is sufficient or not, or what duty should be paid, he should 
state the same w'hen sending the case to the Collector under S. 38 of the Act, 
and it will then be for the Collector to take action under S. 40 of the Act. 


It is submitted, the judgment is full of inaccurate and wrong statements. An 
instrument is never impounded under the Proviso (a) to S. 35. The provision for 
impounding an instrument is contained in S. 33 of the Act. An instrument is first 
impoimded under S. 33 and it is then admitted in evidence on payment of duty 
and penalty under Proviso (a) to S. 35. When a document is admitted in evidence 
under S. 35, the original document is not sent to the Collector but under sub-s. (1) 
of this section an authenticated copy of it is sent to him. When this is done the 
further action taken by the Collector is under S. 39 and not under S. 40. When 
action is taken under sub-s. (2) of this section then only S. 40 comes into operation. 

Under the sub-section the party must pay the deficiency of the stamp duty and 
the penalty to the Court and cannot of his own accord, deposit the same in the 
treasury.® 

When the Court admits the instrument in evidence upon payment of duty and 
penalty it is bound to send to the Collector an authenticated copy of the instrument 
together with a certificate, in writing, stating the amount of the duty and the penalty 
levied, and the amount levied. 4 This is with a view to enable the Collector to 
exercise his powers under S. 39 of the Act. 


3. Admission of instrument on payment of duty only under Section 37. The 
words ‘*or of duty as provided by S. 37’* were newly added in the present section* 
Section 35 of the Act of 1879 which corresponded to the present S. 38 did not con^ 
any similar words. The provision in S. 37 itself is new. The words imply tha 
the person having authority to receive evidence may have power to accept^ pay- 
ment of duty in respect of instruments mentioned in S. 37. But K. 18 of the 
Rules, framed in pursuance of the powers conferred by S. 37, empowers . 

'Collector to receive payment of the duty with which an instrument describe m 
S. 37 is chargeable and to certify that it is duly stamped. The words "or <>1 du y 
as pro\'ided by S. 37” therefore, can have no operation under the rules under b. o 

as they stand. 


3. (’39) 26 AIR 1909 All 616 (616): I LR 
(1939) All 546 : 183 Ind Cas 744 (DB), Shiva 
Prasad v. Shambhu Nath. 

4. t(’26) 13 AIR 1926 All 478 (478) : 93 Ind 


Oas 960, pearty Lai v. S^^han 
’02) 26 Mad 752 (767) (SB), Reference anOer 

Stamp Act , S . 57 . .xrxrftd fCaUu 

96) 18 Ail 296 (298) : 1896 All W N 68, Rau 

V. ffaUk*. 
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Hence, when an instrument bearing a stamp of a sufficient amount but of an 
improper description is produced before a Court, the Court must impound it under 
S. 33 and forward it to the Collectoi* under S. 38 (2).^ Or, if the full duty and 
penalty are paid under S. ?5, Proviso (a), the Court may admit it in evidence and 
send an authenticated copy of the instrument to the Collector under o. 38 (1). 
According to certain decisions the Court must allow the part}' an opportunity to 
approach the Collector under S. 37 and have the instrument certified under tlnxt 
section by paying merely the duty^. In such a case, the efi:ect of the Collector s 
certificate under S. 37 would be to make the instrument ‘'duly stamped from the 
date of execution and so there will be no question of impounding it or sending it 
(or a copy of it) to the Collector under this section. 

4, Sub-section (2). — ^Phe sub-section provides that the person impounding an 
instrument shall send it in original to the Collector in cases other than those mentioned 
in sub-s. (1), i.e., in cases where the person impounding has no authority to receive 
the instrument in evidence and therefore cannot admit it in evidence or in cases 
where the person has authority to receive evidence but does not admit the instru- 
ment in evidence for some other reason. 


As seen in Note 2 where an instrument has been admitted in evidence suh-s. (1) 
applies. An instrument cannot be admitted in evidence proinsionally and then 
sent in original to the Collector under sub-s. (2) after the disposal of the suit.^ 

Where an instrument not duly stamped is tendered in Court and impounded 
by it, the party is entitled under S. 35, Proviso (a), to have the instrument ad- 
mitted in evidence on payment of the deficit duty and penalty (except in the cases 
excepted under that proviso). But the party is not entitled, pending the suit, to 
ask the Court to send the document in original to the Collector under sub-s. (2) 
of this section so as to submit the opinion of the Court to that of the Collector under 
S. 40. The words “in every other case” in sub-s. (2) do not warrant this course.^ 

Where an instrument sent to the Collector under sub-s. (2) after the disposal of 
the suit and the Collector holds under S. 40 that the instrument is duly stamped, 
the Court cannot alter its decision in the suit® 


Section 46 (2) provides that when an instrument is about to be sent under 
S. 38 (2) the person from whose possession it came into the hands of the person 
impounding the same, may require a copy of it to be made at the cost of the former 
and authenticated by the latter. Where the original was lost in transit it was 



Section 88 — Note 3 

1. -See (’29) 16 AIR 1929 P O 279 (282) : 56 
Ind App 379 : 7 Rang 624 : 120 Ind Cas 
645 (PO), Ma Pwa May v. Chettiar Firrn. 
(MortgagO'dood bearing stamp of sufficient 
amount but of imroper description filed in 
Court — Party applying for return of docu- 
ment for rectification of error by Oolloctor — 
Court finding itself bound by S. 33 impound- 
ing document and sending it to Collector 
under S. 38 (2) — Collector levying duty and 
penalty and certifying document as duly 
stamped — Held Collector was not asked to 
exercise his powers under S. 37 but imder 
S. 38 (2) and S. 40 (b) — Hence the instru- 
ment could not bo deemed to be duly stamp- 
ed as from date of its execution.) 


2. (’ll) 7 Nag LR 26 (29, 31) : 10 Ind Cag 

702 (DB), Tukaram, v. Sonaji. 

(’26) 13 AIR 1926 Sind 211 (213): 94 Ind 
Cas 747, Parsrain Hirji v. Parsaram Hftssand 

Section 88— Note 4 


,t(’85) 8 Mod 564 (565) (SB), Reference under 
Stamp Act, S. 46. 

. (’07) 9 Bom L R 122 (123), Nathu Oanya- 

ram V. Hansraj Morarji. (It would not be 
proper that the suit should be hung up for a 
considerable time — Application to wnd the 
locuni6iifc to tho CoUcctoft rofiu^od,) 

(’42) 29 AIR 1942 Mad 381 (382) ; 202 
ind Cas 77. Murugayya PUlai v. Rajagopal 
PiUai. (Judge should not take account of 
ivhat happened after tho disposal of the suit. 
1907 All \V N 38 diss. from.) • 
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COLLECTOE’s power to EBFT7ND PENALTY 


held that the Collector might equitably deal with the copy as if it were the original, 
making a note on it of the circumstances.^ 

The sub-section pre-supposes that the instrument has been impounded i.e., 
properly impounded under S. 33. The Collector derives his jurisdiction onl}' 
from a valid order. If the order impounding the instrument is illegal even the 
Collector’s jurisdiction is not properly exercised.^ 


*39, (1) When a copy of an instrument is sent to the Collector under section 

Collector’s power to 38^ sub-section (1), he may, if he thinks fit,** [* * *] refund 

portion of the penalty in excess of five rupees which has been 
sub section ( 1 ). in respect of such instrument. 

(2) When such instrument has been impounded only because it has been written 
in contravention of section 13 or section 14, the Collector may refund the whole penalty 
so paid. 

a. Words “upon application made to him in this behalf or, if no application is made, with 
the consent of the Chief Controlling Revenue-authority” were omitted by Part I of the 
Schedule to the Decentralization Act, 1914 (IV of 1914). 

1. Scope of the section. — Sub-section (1) of the section gives the Collector a 
discretion in cases of instruments sent to him under S. 38 (1) to order a refund of 
any portion of penalty paid in excess of five rupees even if the penalty is law- 
fully levied. But if the penalty recovered is not more than five rupees no refund 
can be allowed. 

Sub-section (2), however, gives the Collector a discretion to refund the whole 
penalty in the case of instruments impounded merely because they are to be 
deemed unstamped under S. 15 of the Act. The pro\iso to sub-section (1) of S- 
40 also contains a similar provision for remission in cases of instruments impoun- 
ded by the Collector himself under S. 33 or sent to him under S. 38 (2). 

Where a document is impounded under S. 33 and is sent to the Collector 
under S. 38 (1), and it is cnsidered that the stamp duty levied is insufficient the 
proper course is not to appeal from the order of the Court. In such a case, the 
proper course is for the Collector to move the appellate Court under S. 6P. 


*[1879— S. 36] 


4 

. (’33) Mad S M page 43. (Citing, BP 

1473, 7th Juno, 1882.) 

5.t(42) 29 AIR 1942 Lah 266 (266) : 203 Ind 
Cas 7, Uttam Chand v. Perma Nand. (No 
jurisdiction to compel tho production of a 
document and then impound it — High Court 
can interfere in revision with order under S. 
38 (2) though proceedings before Collector 
are pending.) 

(’06) 1906 Pun L R No. 131, page 428 (432) 
(FB), Jai Devi v. Qokal Chand. (Document 
not produced before Court but sent for and 
impounded — Impotinding is illegal.) 

[See also (’02) 26 Mad 625 (528) : 2 Weir 
670 (DB), King^Emperor v. Balu Kuppa- 
2 / 1 /an. (Insufficiently stamped instrviments 
seized under search warrants issued by Magis- 
' trate and sent by him to Collector under S. 


38 (2) Stamp Act — Held action of Magistrate 
was legal.)] 

Section 39 — Note 1 . 

1. See (’26) 13 AIR 1926 All 478 (478) : 
Ind Cas 960, Pearey Lai v. Sukhan 
(Where a Judge discovers that an instru- 
ment presented to him is insufficiently 
ed, ho is bound to impound it 
before he admits the instrument in 
upon payment of penalty and of the d 
cient duty. The decision then finally r®® 
with the Collector to determine whether 
instrument was really insufficiently stam^^ 
or not and he has also the power of renu 
tho penalty in excess of Rs. 5 under os. 
and 41 of the Act. That duty cannot 
discharged by the appellate Court.) 

Also see S. 38 Note 1. 


COLLECTOKS’ POWER TO REFUND PENALTY 
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Under S. 56 (1) the Board of Revenue can control the Collector’s powers 
under this section only before it is actually executed, but the action resulting 
from the exercise of such power by the Collector cannot be undone.- 

The power as to refund may be exercised by the Collbctor suo motu. Before 
the amendment of this section by the Decentralization Act (IV of 1914) the Col- 
lector could not act under the section without an application in that behalf 
and in case he wanted to exercise tlie power in the absence of any applicaton he 
had to obtain the permission of the Chief Controlling Revenue-authority. 

In cases of instruments executed prior to this Act, the duty cliargeabie is to 
be determined according to the Act in force at the date of execution but the penalty 
leviable is to be determined under the present Act. In such cases tlie procedure 
to obtain a refund of j^enalty will also be governed by the i)resent Act.^ 

2. Refund of penalty by the Chief Controlling Reveime-authority iSee Notf 
on S. 45. 

*40. (1) When the Collector impounds any instrument under section 33, o\ 
Collector’s power receives any instrument sent to him under section 38, sub-section 
to stamp instruments (2), not being an instrument chargeable with a duty of one anna 
impounded. aj-Qj. an anna] only or a bill of exchange or promissory note, 

he shall adopt the following procedure : — 

(a) if he is of opinion that such instrument is duly stamped or is not charge- 
able with duty, he shall certify by endorsement thereon that it is duly 
stamped, or that it is not so chargeable, as the case may be : 

(b) if he is of opinion that such instrument is chargeable with duty and is not 

duly stamped, he shall require the payment of the proper duty or the 
amount required to make up the same, together with a penalty of five 
rupees ; or, if he thinks fit, ^[an amount not exceeding] ten times the 
amount of the proper duty or of the deficient portion thereof, whether 
such amount exceeds or falls short of five rupees : 

Provided that, when such instrument has been impounded only because it has been 
written in contravention of section 13 or section 14, the Collector may, if he thinks 
fit, remit the whole penalty prescribed by this section. 

(2) Every certificate under clause (a) of sub-section (1) shall, for the purposes of 
this Act, be conclusive evidence of the matters stated therein. 

)3) Where an instrument has been sent to the Collector under section 38, sub- 
section (2), the Collector shall, when he has dealt with it as provided by this section, 
return it to the impounding officer. 

a. Inserted by S. 3 of the ladian Stamp (Amendment) Act, 1906 (V of 1906). 

b. Inserted by S. 0 of the Indian Stamp (Amendment) Act, 1904 (XV of 1904.) 

Provincial Amendments, 

BOMBAY 

In sub-B. (1) of S. 40 before the words “one anna” insert the words “two annas”. 

— Bombay Act II of 1932j Pt. IV. S. 16 (2). (1-4-1932.) 

•[1879—3.37; 1869— Ss. 24, 28; 1862 — Ss.l6, 22; 1860— S. 13.] 

2. (’02) 26 Mad 762 (769) (SB), Reference Reference under Stamp Act, S. 46. (Per 

under Stamp Act, S. 67. Koman, J.,— Case under the Act of 1879.) 

3. (’82) 6 Mad 394 (390) : 7 Ind Jur 16 (SB), Also see S. 46 Note 1. 
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collector’s power to stamp mSTRTTMBNTS XMPOTTNDED 


C. P. and BERAR. 

In sub-section (1) of S. 40 substitute the words “a receipt" for the words “an 
instrument chargeable with a duty of one anna or half an anna only or." 

—C, P, and Berar Act V of 1948, S, 2 [30-1-1948.] 

MADRAS 

In sub-section (1) of section 40. 

(i) before the words ‘‘one anna" insert the words “one and a half annas;" 

—Madras Act XVI of 1943, S. 4 (c). (1-10-1943.) 

(ii) after the words “half an anna only" insert the foUo^ving, namely — 

“or a mortgage of crop (Art. 34 (a) of Sch. lA) chargeable under els. (aa)or 
(bb) of S. 3 ^vith aduty of foui- annas." — Madras Acts VI of 1922, 8.12. (25-4-1922). 

and XVI of 1943, 8. 4 (c). (1-10-1943.) 

SIND 


Same as that of Bombay. — 8ind Act I of 1938^ S. 2. (31-3-1938). 

UNITED PROVINCES 

In section 40, sub-section (1) 

(i) for the words “an instrument chargeable wth a duty of one anna or half an 
aima only" substitiUe the words “a receipt;" — U. P. Act VII of 1941, 8. 4. (26-6-1941). 

(ii) in clause (b) of the same sub-section delete the semicolon after the words “a 

penalty of five rupees” and insert a comma between the words “fit" and “an 
amount.”— C7. P. Act XVIII of 1938, 8. 4. (13-2-1939). 

Relevant reference to other Act. 

For modifications of the provisions of section 40 in respect of instruments to 
which the Indian (Specified Instruments) Stamp Act, 1924. (XIII of 1924) applies, 
see section 3 of that Act, reproduced in Appendix J. 


SYNOPSIS 


1. Scope of the section. 

2. Determination of duty and penalty under 

sub-s. (i) (b). 

8. Finality of Collector’s certificate under 
sub-s. (1) (a) — Sub-s. (2). 

4. Decision of Collector under sub-s. (1) (b). 


6. Person who can be compelled to pay 
stamp duty and penalty under sub-s. 

(1) (b). 

6. Instruments which Collector cannot stamp. 

7. Return of instruments — Sub-section (8). 


1. Scope of the section. — This section prescribes the procedure to be followed 
bv the Collector when he liimself impounds the instrument imder s. 33 or receives any 

instrument forwarded to him under S. 38 (2). 

If the Collector is of opinion that the instrument is duly stamped or is not 
chargeable -with duty, he should certify by endorsement thereon that it is 
stami>ed or is not so chargeable, as the case may be. (Sub-section (1) (a).) R h® 
does so, then under sub-s. (2), this certificate is final and cannot be questioned by 
the Chief Controlling Revenue-authority or by any other authority. (See note 3.) 

If the Collector is of opinion that such instrument is chargeable with duty 
not duly stamped, his course is to require the pajTnent of the proper or deticien 
duty together with a penalty. (Sub-section (1) (b).) When the required duty 
penalty are paid, the Collector certifies such payment by endorsement un 


coixectob's power to stamp instruments impounded 
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s. 42 (under which Courts too acting under s. 35 certify). Section 42 (2) declares 
that every instrument so endorsed should be deemed to be duly stamped. As to 
the finality of such certificate, see Notes on s. 42. 

Under sub-s. (3), instruments received by the Collector under s. 38 (2) and dealt 
with under this section are to be returned to the impounding officer. 


2. Determination of duty and penalty under sub-section (1) (b). — Under tliis 
clause, the Collector is to levy the stamp duty or the deficient amount thereof plus 
a penalty.^ This penalty shall be Rs. 5 or, at the discretion of the collector, an amount 
not exceeding ten times the deficient duty whether or not such amount exceeds 
Rs. 5. There is no minimum penalty of Rs. 5 as under S. 35, Proviso (a). 

The words “an amount not exceeding” were inserted by S. 6 of the Stamp 
(Amendment) Act, XV of 1904. After the introduction of these words, the Colle- 
ctor is fr^ to levy’ an amount less than ten times the proper or deficient 
duty. The effect is that under the option the Collector is now free to levy' an 
amount even less than Rs. 5. It may be observed that imder S. 35, the amount 
required to be paid is the proper duty or the deficiency plus a minimum penalty' of 
rupees five, or a sum equal to ten times the amount of the pro])er duty or deficient 
amount, as penalty', when ten times such duty or such deficient amount exceeds Rs. 5 

Wliere the executant had committed a breach of S. 27 and had ^WtlIlleld in- 
formation with a view to defraud the State of its revenue, it was held that the Col- 
lector was justified in levying the full penalty' chargeable and not merely' the sum 
of Rs. 6.* But the law does not contemplatotheimpositionof full penalty as a matter 
of course; and where the Collector levies full penalty he should give reason for doing 
80 .^ 


Where the instrument contravenes S. 13 or S. 14, it vrill be deemed to be un- 
stamped under S. 15 and like every other unstamped instrument, it can be validated 
on payment of the proper duty and penalty under sub-s. (1) (b) of this section. < 
The proviso to the sub-section, however gives discretion to the Collector to remit the 
whole penalty if ho thinks fit, in such a case. 


The duty chargeable on an unstamped or insufficiently stamped document 
should be calculated with reference to the law in force at the time of its execution, 
but the penalty leviable is in all cases determined by the Act in force, at the time 
when the question arises.^ (See Notes on Ss. 2 (6) and 2 (11).) 

Where in a deed of gift referred to the Collector for necessary action, the value 
of the property dealt with was not set forth, it was held that it was not within the 
competence of the Collector to have the said property valued in order to assess the 
duty payable. It was also observed that if the value of the property was intentionally 


^ Sectioa 40 — Note 2 

1. (’37) 20 Nag L Jour 67 (68), JRamaji v. 

Deputy Commissioner of Khandwa. 

(’33) Mad S M page 45. (Citing, G. O. 2006» 
R<}V., 2ud October 1937.) 

[iSce also (’33) Mad SM page 44. (Citing, 
B P 433, let April 1880. In the case of a 
sale cortificato which had been insufficiently 
stamped and impounded, the question was 
whetlior it was justifiable to hold the pur- 
chaser under that cortificato liable to any 
pc'nalty, as he was directed to produce, the 
stamp of the denomination on which tho 
certificate was to bo written. Tho Board 
hdd that a penalty must bo levied in tho 
first instance, but that it may bo rofundod.) 


(’31) Bong S M Vol. I p. 39. (When an in- 
sufficiently stamped loaso and its counter- 
part are impounded, tho proper procedure 
is to levy deficit stamp duty and penalty 
in respect of tho lease only, but to hold the 
counterpart impounded until realisation has 
been effected. (Board’s Circular Order No. 9 
of Juno, 1903.) 

(40) Bihar S M P, 124. (Do). 

2. (’37) 20 Nag L Jour 67 (68), Ramaji v. 
Deputy Commissioner of Khandwa. 

3. (’46) 1946 Nag L Jour 110 (lib), In re 
Pomdusa. 

4. (’88) 11 Mad 40 (41) (SB), Reference under 
Stamp Act, S. 46. 

5. (’82) 5 Mad 394 (396) : 7 Ind Jur 16 (SB), 
Reference under Stamp Act, S. 46. 
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collector’s power to stamp instruments impounded 


omitted with a view to defraud the Government, a prosecution would lie under S. 64.® 

Where a Collector considering an instrument to be insufficiently stamped, levies 
tlie deficient stamp duty and penalty, but subsequently, before endorsing his certi- 
ficate on the instrument, comes* to know that the instrument is sufiiciently stamped, 
he may certify that the instrument is fully stamped, and refund the sums collected 
under his erroneous orders, as sums levied by mistake.^ 

Similarly where an instrument is insufficiently stamped, but the amount of 
duty and penalty levied is not in accordance with law the Collector or his successor 
in office may, provided that the certificate on the instrument has not been endorsed, 
levy duty and penalty in accordance with law and refund the sum if any, collected 
in excess of the correct duty and penalty levied.® 

The language of this section is imperative. Proceedings under this section, 
therefore, have to be taken in spite of a previous successful prosecution of the 
executant of the deed for evasion of stamp duty.® 

See also the undermentioned case.^o 


3. Finality of Collector’s certificate under sub-section (1) (a) — Sub-section (2) — 
If the Collector has certified under cl. (a) o f sub-s. (1) of this section that the instru- 
ment in question is not chargeable with stamp duty or is duly stamped, sub-s. (2) 
declares such certificate to be conclusive evidence of the matters stated therein. It 
means that the correctness or validity of such certificate cannot be questioned by 
the Chief Controlling Revenue-authority or by any other authority.^ 

Thus in the undermentioned case^^ the trial Court found that the instrument 
on which the suit was based was insufficiently stamped and therefore inadmissible 
in Court. The appellate Court dismissed the appeal solely on the ground that the 
instrument was insufficiently stamped. Subsequently, a certificate was given by 
the Collector under this section that the instrument was duly stamped. The 1^1?“ 
Court in second appeal held that the certificate w'as binding on it and remanded 
the case to the lower appellate Court for disposal on merits. 


6. (’22) 9 AIR 1922 All 82 (83) : 44 All 339 : 
Co Ind Cos 811 (FB), In re Muhammad 
Muzaffar AH. 

Also S 0 O S. 27 Note 2; S. 64 Note 5 ; Art. 23 
Noto 5 ; Art. 33 Note 5. 

7. (’33) Mad SM pago 41. (Citiag, BP 

147, 17th February 1888.) 

8. (’33) iVIad SM pago 41. (Citing, BP 

Mis. 424, 3rd February 1937.) 

9. (’33) Mad SM page 44. (Citing, BP 

2619, 4th November 1881 ;GO 1787, RD 
24 November 1881.) 

(’46) 33 AIR 1946 Mad 437 (441) : ILR (1947) 
Mad 141:227 Ind Cas 360, Sethuraman v. 
Ramanalhan. (Mortgage for Rs. 10,000 also 
providing for further advances — Rs. 7,000 
advanced from time to time — Application 
by mortgagee under S. 31 for adjudication 
as to stamp duty — Collector impounding 

it under S. 33 and adjudging under S. 40 
that instrument was mortgaged for Rs. 10,000 
and agreement for further advances Deficit — 
duty and penalty levied and certificate to 
tliat effect endorsed under S. 42. — Procedure 
adopted by collector held excluded the 
operation of S. 26 and mortgagee was en- 
titled to claim full amount advanced under 
mortgage.) 


Section 40— Note 3 

1. (’02) 25 Mad 752 (756, 759) (SB). Hejer^ 

ence under Stamp Actf S. 57. 

(’35) 22 AIR 1935 Nag 54 (55) : 31 Nag L R 
162 : 156 Ind Cas 213, Kedarmal Baohunath 
v. Bali Bam. (Where a Court is unable 
to dertmine whether the amount of duty to 
be paid is sufficient or not, or what duty 
should be paid, the Court should state the 
same when sending the case to the Collector. 
The certificate of Collector imdor S. 40 (1) 
(a) is final and probably an order under S. 40 
(1) (b) is also final. It is discretionary with 
the Collector whether the matter Aould be 


referred to the Chief Controlling Revenue- 
authority.) 

’41) 28 AIR 1941 Lah 65 (66) : ILR 19-ld 
Lah 628 ; 193 Ind Cas 368 (SB), Nand Lai 
V. Emperor. (Collector’s certificate under 
S. 40 (1) (a) is final and cannot be review-eu 
either by himself or by any other 
’06) 1906 Pun L R No. 131 p. 428 (432) (FB , 
Jai Devi V. Gokal Chand. (Under 8 4U 
(1) (a), the adjudication of the 
to the amount of duty chargeable on 
instrument is final and cannot be q '■ 

tioned by Courts.) ,T>r,\ Jmir 

a. (’87) 1887 All W N 21 (21) (DB), 

Chand V. Balak Bai, 
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collector’s power to stamp INSTRUaiENTS IMPOUNDED 


No doubt, under S. 56 (1) the powers exercisable by the Collector under this 
section are subject to the control of the Chief Controlling Revenue-authority. But 
that power of interference can only be exercised before the Collector has endorsed 
the certificate on the instrument, ^ and not after the Collector has issued the certi- 
ficate.2^. Nor can the question of stamp be reopened by a reference to the High 
Court under S. 573, for, under that section a reference to the High Court is com- 
petent only while the “case” is pending and after the Collector has granted the 
certificate, no “case” can be said to be pending. 3^^ 

This sub-section however applies only to certificates under cl. (a) and not to 
certificates endorsed by the Collector on payment of the deficit duty and penalty 
as required under sub-s. (1) (b). An observation to the contrary in the under- 
mentioned case,'^ is, it is submitted, not correct. 

An instrument bearing such endorsement will, however, under S. 42 (2) bo 
admissible in evidence and capable of being acted upon and authenticated as it it 

had been duly stamped. 

It has been held by the Allahabad High Court in the undermentioned case.^ 
that the conclusive presumption under this sub-section does not apply where the 
Collector endorses the certificate on instruments which are exeexAed under this 
section, as the certificate is without jurisdiction in such a case. This, however, 
conflicts with another decision^a of the same High Court pronounced with reterence 
to S. 32, which contains a provision similar to this sub-section. 


2. (’02) 26 Mad 752 (760) (SB). Reference 

under Stamp Act, S. 57. (Per Bhashyain 
Ayyangar, J.) 

(’32) 19 AIR 1932 Cal 73C (737) : 59 Cal 1171 : 
140 Ind Cas 57 (SB), In re Cook Js Kelvey. 
(Whore proceedings commonco under S. 
40, the Board of Ro venue would be able to 
interforo in such procoodings if it intervened 
before it was completed.) 

2a. (’02) 25 Mad 752 (760) (SB), Reference 

under Stamp Act, S. 51. (For Bhashyam 
Ayyangar, J.) 

3. (’02) 25 Mad 752 (756) (SB), Reference 

under Stamp Act, S. 57. (For Special Bench, 
White C. J., contra.) 

(’40) 15 Luck 318 (320) : 1940 Oudh WN 18 
(20) (FB), Himayat Ullah v. Parbhoo Dayal. 
(Note.— AIR 1938 Oudh 226 : 14 Luck 227 
(SB), followed — The instrument was for- 
warded to the Collector under S. 38 (2). 
From the facta of the case it is not clear, 
how this could have boon done as the 
document had boon admitted in evidence on 
payment of duty and penalty and so tho 
caso came under S. 38 (1).) 

(’38) 25 AIR 1938 Oudh 226 (227) : 14 Luck 
227 : 177 Ind Cas 713 (SB), Sila Ram v. 
Qaya Din. 

3a. (’02) 25 Mad 751 (762) (SB), Reference 

under Stamp Act, S. 67. 

(’18) 6 AIR 1918 All 181 (182); 40 All 128: 
47 Ind Cas 299 (SB), In re Khubchand. 

(’29) 10 AIR 1929 Cal 799 (800) : 57 Cal 669 ; 
120 Ind Cas 135 (SB), In re Marine iMurance 
Policies. (It is well sottlod by the decisions 
of all tho High Courts in India that S. 67 
cannot bo used for tho obtaining of an opinion 
from tho High Court on quostioc. of a general 


nature not arising out of any particular caso.) 
(’32) 19 AIR 1932 Cal 736 (737) : 59 Cal 1171 : 
140 Ind Cas 57 (SB), In re Cook <L' Keluey. 
(Unless tho Revenue-authority has still 
resting upon it tho duty of disposing of a 
caso, it is not intended by tho statute that 
it should have a right to make a roforonco to 

the High Court.) , i-i 

(’26) 13 AIR 1926 Bora 51 (52) ; 91 Ind Cas 
299, Usuf Dadabhai v. Chand Mahomed. 
(Chief Revenue-authority caimot rotor an 
abstract question when there is no ponding 
caso before it. It con refer a caso only when 
under S. 57 there is a caso ponding boforo it 
which is to bo disposed of by It on receipt 
of High Court’s judgment.) Also see S. 5b 
Note 1 and S. 57 Note 3. 

4 (’18) 5 AIR 1918 All 181 (182); 40 All 

128 • 47 Ind Cas 299 (SB), In the matter of 
Khubchand. (Note.— Otherwise, tho deci- 
sion, viz., after the issue of certificate by tho 
Collector upon payment of tho duty and 
penalty, no reference to High Court under 
S. 57, can bo made, is not open to any ob- 

5!”^r26)^ 13 AIR 1926 All 359 (359) : 48 All 
332 : 93 Ind Cas 63, Choteylal v. Qirraj Ki- 
shore. (Hundi bearing uncancollod stamp— 
Court impounding instrument and sending it 
to Collector— Collector imposing penalty 
and improprely endorsing document as 
aufficiently stampod, purporting to act under 
S. 40. which expressly excludes such ins- 
truments— HfiW Collector’s certificates was 
not a certificate given in accordance with b. 
40 and the conclusive presumption laid 
down in 8ub-8. (2) did not opply to it.) 

5o. (’81) 3 All 115 (117) (DB), Qirdhari L 


Das 


2 SA 28 
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under this section^ as tho u ^ ^ ^ certificate from the Collector 

with a duty of one anna instrument chargeable 

a case\1‘?L^Chfef®Contrrflin^ Re*°' Power when acting under this section, to state 

I? “eis.'Ss, Sr rrsf , j i *,1 “? m 

to charce the stamn rlntx' V] <^^r suD s. (J) oi 6. 56, the Collector is bound 

When the Collector^statei a case mider S Revenue-authority. 

Controlling Kevenue-authoritv tn competent for the Chief 

Court undi S. 57 reference on the question to the High 

See also section 32 Note 2. 

4. Decision of Collector under sub-section ( 1 ) Tf n^n« * 4 - i 

sub-s nnrJ . 1 a i (i; (Dj. — It the Collector acts under 

unde^'thfs' seS; L'e" I'blecrto^Hm e^nHof o7ThVchLtc'''"t‘''[r 

aurnoiiy Uas lull scope to interpose its control under S. 56 (1) at the instance of 

:: tfef thfLuebThe ' Sie^ct:;^s 

tL^" eatn 1. 

under 

“:ctlv\\'^^ 1"^ Chief cLtroll4 Ke\i°utaXrfty 

or indirectly , by making a reference to the High Court under S. 57. a ^ 

r* acting under this sub-section may refer the question to the Chief 

Controllmg Kevenue-authority under S. 56 (2), if he is in doubt as to the proper 

decision. If he does so, the decision of the Chief ControUing Eevenue authorfiv 
will be bmding on the CoUector. (Section 56 (3).) ^ authority 


V. Jagannutk. (A promissory noto, not 
payable on domand, executoii on unstamped 
paper, was brought to a CoUector, under S. ! 
39 of Act of 1869, for adjudication as to the i 
proper stamp, who upon the payments * 
provided in that section having been mado 
the endorsement thereon provided in 

— -ifcW that the irregularity of 
tho Collector in making such endorsement 
did not render such promissory noto in- 
admissible in evidence.) 

Also 800 S. 42 Note 2. 

(42). (Citing, 

B P 706, 6th September 1888.) 

Section 40 — Note 4 

1. (’02) 26 Mad 762 (760, 761) (SB), Refer^ 

ence under Stamp Act, S. 57. (Per Bh^h- 
yam Ayyangar, J.) 


(’33) 34 Pun LR 630 (631), Tarlo/b Nath v 
t>mperor. 

2. (’02) 25 Mad 752 (760, 761) (SB), Refer- 

ence under Stamp Act, S. 57. 

(’32) 19 AIR 1932 Lah 495 (496) : 13 Loh. 
74o ; 138 Ind Cas 758 (SB), Thakar Das v. 
Emperor, 

(’36) 23 AIR 1936 Lah 449 (450) ; 17 Lah 223 ; 

162 Ind Cas 774 (SB), Shams Din v. Collector^ 
A mritsar. 

Also soe S. 56 Note 1 and S. 67 Noto 3. 

[See however, (’35) 22 AIR 1935 Nag 54 (55) £ 
31 Nag LR 162 ; 156 Ind Cas 213, Kedarmal 
Raghunath v. Ro^tram. (The certiiicate of 
tho Collector under S. 40 (1) (a) is hnal and 
probably an order under S. 40 (1) (b) is also 
final.) 
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As to the finality of the Collector’s certificate under S. 42 (2), see Notes on that 
section. 

5. Person who can be compelled to pay stamp duty and penalty under sub- 
section (1) (b). — When a person, who wishes a document to be admitted in evidence 
in Court, is also one who is originally bound to bear the expense of providing the 
stamp duty, and he does not choose to pay the stamp duty and penalty required 
under sub-s. (1) (b), it is open to the Collector to recover such duty under S. 48 by 
distress and sale of his movable property. But, very often, the person wishing to 
admit the instrument in evidence is different from the person who is originally bound 
to bear the expense of stamp. In such a case, if he does not choose to pay the 
requisite stamp duty and penalty, the question arises whether he can be compelled 

to pay the same. 

There is no distinct provision in this section or anywhere else in the Act em- 
powering the Collector to demand the proper stamp duty and penalty from the person 
who produces it in Court. Sub-section (1) (b), no doubt, empowers the Collector 
to “require” the stamp duty or deficiency to be paid, but it is silent as to the person 
or persons who can be required to pay the same. According to the High Court of 
Allahabad, it is the person who wishes a document to be admitted in evidence in 
Court, who primarily is the person from whom the requisite duty and penalty should 
be recovered in the first instance, and if it is due from a third person, he can recover 
it under S. 44.^ The Lahore High Court, on the other hand, holds that S. 44 is 
not conclusive on the point. According to it, the Court or the Collector cannot 
compel such person to pay the duty and penalty. The payment is left to his choice. 
If he chooses to pay, S. 14 enables him to recover the same. But the stamp duty 
and penalty can compulsorily be recovered only from the person liable to pay the 
proper stamp duty in the first instance. It was also observed that it in a particular 
case this Act did not fix the liability for payment on any particular person, the 
Collector should keep the impounded document in his custody and no person in- 
terested in the deed would be able to make any use of it unless and until the necessary 
duty and penalty were paid.^ It is submitted that the Lahore view' seems to bo the 
better view. 


See also S. 48 N 2. 


6. Instruments which Collector cannot stamp. — This section precludes the 
Collector from levying any duty and penalty on an impounded instrument charge- 
able with a duty of one anna, or half anna, or a bill of exchange or a promissory 
note. For instances of instruments chargeable with a duty of one amia and half 
anna, see S 3^ Note 4. 


Section 40 — Notjs 5 ! 

I 

1. (’08) 30 All 271 (272) : 5 All L Jour 262 
(Dli), Secretary of State v. Basharat UlUch. 
[6’ec (’40) Bihar S M pago 124 (Notol — Tho 

doficiont duty and penalty may bo levied 
from either party tho provisions of section 
20 noLwithstauding. (Advocate -Gonoral’s 
opinion enclosed in Govorninout Order 
No. 4340 of 4th December, 1888.)) 

(’31) Bong S M Vol I pago 39. (Do.)] 

2. ( ’40) 27 AIR 1940 Lah 315 (319) : ILR 
(1940) Lah 037 : 189 Ind Caa 709 (SB), 
Mahommad Husaain v. Emperor. 

[Seo alao (’39) 1939 Nag L Jour 364 (366), 


JRoopchand Motiram v. Secretary of Slate 
(’33) Mad S M, page 44. (Citing, B Fs 16, 
6th January 1830 : 2408 R 28th Novombor 
1907 ; 621-R, Mia., 27th March 1908 — When 
documents aro irnpoundotl and sent to tho 
Collector or Divisional Officers undor Section 
38, Act I of 1899, all that they nood do is to 
look for puymont of tho penalty and insuffi- 
cient stamp-duty to tho person from who^ 
custody tho documents came into tho hands 
of tho impounding officer. But stamp-duty 
and penalty can bo compulsorily loviod under 
Section 48 only from tho person liable to 
pay the proper duty in tho first instance.) 
(’^) Mad S M page 45. (Citing B P 604, 
30th August 1887.)] 

Also soe S. 48 Note 2. 
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r Under the rules framed in Madras for the disposal of such instruments they 
should be retained by the Collector for 12 years and then destroyed. In the case 
of unstamped receipts and promissory notes entered on a page of an account book 
containing other entries the procedure in that Province is to detach for retenUon 
the page oi portion of the book containing the entry, though it might involve the 

If hmvevp/ tlie page which might not require any stamp. 
If, ho^\^e^er the notebook were to contain only a few entries, theVhole notebook 

if r^quh^ed^i^''^^^ certified copies of tlie other entries 

7. Return of instruments-Sub-section (3).-This sub-section must be taken 

^ by the Collector under sub-s. (I) (a). Section 42 

(2) provides for the return of those instruments to which sub-s. (J) (b) applies. 

Clause (a) oi S. 37 of the Act of 1879, corresponding to sub-s. (M (a) of the present 
section, required the Collector to deliver the instrument to the person "fronf whose 
possession It came mto the hands of the officer impounding it or as such person may 
direct. I ndei the present Act, the Collector is required under this sub-section, to 
return the instrument to the officer impounding the instrument. Thus, where the 
instruni^ent has been impounded by the Sub-Kegistrar, the Collector is bound under 
this sub-section to return it to the Sub-Registrar after he has dealt with it under 
this section A Similarly, where the instrument has been sent to the Collector by the 
Deputy Magistrate, the Collector has to return it to the Deputy Magistrate. ^ 

There is no provision in the Act for the return of those instruments MhicJi the 
Collector himselt impounds as not being duly stamped but on further consideration, 
certifies tliem under sub-s. (1) (a). It is conceived that in such cases he may return 
the document to the person from whom it was taken. 

*41. If any instrument chargeable with duty and not duly stamped, not being 
Instruments imdu- a r > o 

ly stamped by ac- instrument Chargeable with 3 duty of one dnna^ [or h 3 lf an 

. aiina] only or a bill of exchange or promissory note, is produced 
oy any person of his own motion before the Collector within one year from the date of 
Its execution or first execution, and such person brings to the notice of the Collector 
ine fact that such instrument is not duly stamped and offers to pay to the Collector 
the amount of the proper duty, or the amount required to make up the same, and the 
Collector is satisfied that the omission to duly stamp such instrument has been occa- 
sioned by accident, mistake or urgent necessity, he may, instead of proceeding under 
sections 33 and 40, receive such amount and proceed as next hereinafter prescribed. 

a. Inserted by S. 3 of tho Indian Stamp (Amondinont) Act, 1906 (V of 1906). 

BOMBAY Provincial Amendments 

In S. 41 before the words “one anna” insert the words “two annas.” 

C. P. & BERAR —Bombay Act 11 of 1932. Ft, IV S, 15 (2). [1-4-1932.] 

41 Substitute the w'ords *‘a receipt’* for the words “an instrument charge- 
able with a duty of one anna or half an anna only or.** 

—C. P. and Berar Act V of 1948. S. 2 [30-1-1948J. 

*[1879— S. 38 ; 1869— Ss. 24 (b), 28 ; 1862— S. 15 (1) ; 1860— S. 13 (1).J 


Section 40 — Note 6 

1. (’33) Mad S M page 45. (Citing B Pa. 

6 R.press (Mis.), 9th October 1930; 200-R, 
Alia, 12th August 1930.) 


Section 40 — Note 7 

1. (’02) 25 Mad 752 (757) (SB), Befersnee 
under Stamp Act. S. 57. 

2. (’02) 25 Mad 525 (628) : 2 Weir 670, Em- 
p^or V. Balu Kupayyan, 
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MADRAS 

InS. 41 

(i) before the words “one anna” insert the words “one and a half ; 

— Madras Act XVI of 1943, S. 4 (c). [1-10-1943] 

(ii) after the words “half an anna only” insert the following, namely 

“or a mortgage of crop (Art. 34 (a) of Sch. lA) chargeable under Cls (aa) 
or (bb) of S. 3 with a duty of four annas. —Madras Acts I 1 of 1943, 

S. 12 [25-4-1922] and XVI of ,1943 S. 4 (c). [1-10-1943.1 

SIND 

Same as that of Bombay.— 5tnd Act I of 1938, S. 2. [31-3-1938]. 

Relevant reference to other Act. 

For modifications of the provisions of S. 41 in respect of instruments to 'which 
the Indian (Specified Instruments) Stamp Act, 1924 (XIII of 1924) applies, «e€ S. 3 
of that Act reproduced in Appendix J . 

1 . Scope of the section.— The Act while penalising the omission to duly sta^np 

a document, without regard to the intention of the offender, gives ^ 

portunities for the voluntary rectification of errors or omissions m the matter o 
stamping. This section provides a remedy for bona fide cases of accident mistaKe 
or urgent necessity in respect of all instruments except those mentioned 
section and provides that the duty or the deficiency in duty may be made good by 
payment to the Collector within one year of the execution of the document, it the 
omission to duly stamp in the first instance was occasioned by accident, niista^e 
or urgent necessity. Sections 31 and 32 occurring in Chap. Ill similaily provide 
that an instrument may be brought to the Collector within one monUi o i ® ^xecu 
tion or within three months after it has been first received in British India for ad- 
judication and payment of stamp duty. Under this section there must be a ^olunt^y 
tender of deficient duty without any demand for adjudication as to the ( u y p y 
able in respect of the instrument; unlike the case under b. 31 no adjudication d y 

is payable under this section. 

2. Sale certificate.-Where a sale certificate is not duly "tamped the purchaser 

may apply under this section to the Collector asking for the mis a e o after 

The Court which issues such certificate has no power to allow it to be p 

payment of the deficient duty.^ 

3. Excepted instruments. — The^ection does not apply in ^ 

ment chargeable with duty of one anna or half anna or bi o exc ^ navment 

^^te. The Collector has, therefore, no power under S. 42 to;ertify ^ 

of deficient duty. The duty chargeable on \^"truments under Arts^ noies of value 

52 was raised from one anna to two annas and on demand p ^ ^ ^ XLIII 

over Rb. 250 was raised from ono anna to two "fg[XXr 1923 td before 

of 1923. These instruments if executed after are admitted 

the 1st day of April 1924 and duly stamped accordmgjo^ 

to the benefit of this section by virtue of S. 3 oi the inuian ^op 

Stamp Act (XIII of 1924). xt * a ci 4.2 

4. Collector’s certmeate lor duty paid under the section.— See No e 



1, (’30) 17 AIR 1930 Bom 392 (394) : 128 
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*42. ( 1 ) When the duty and penalty (if any) leviable in respect of any instru- 

instrumentsonwhich 

duty has been paid pcFson admitting such instrument in evidence or the Collector, 
under section 35, 40 case may be. Shall certify by endorsement thereon that the 

proper duty or, as the case may be, the proper duty and penalty 
(stating the amount of each) have been levied in respect thereof, and the name and 
residence of the person paying them. 

(2) Every instrument so endorsed shall thereupon be admissible in evidence, and 
may be registered and acted upon and authenticated as if it had been duly stamped, 
and shall be delivered on his application in this behalf to the person from whose pos- 
session it came into the hands of the officer impounding it, or as such person may direct: 

Provided that— 

(a) no instrument which has been admitted in evidence upon payment of duty 
and a penalty under section 35, shall be so delivered before the expira- 
tion of one month from the date of such impounding, or if the Collector 
has certified that its further detention is necessary and has not cancelled 
such certificate. 


(b) nothing in this section shall affect the “Code of Civil Procedure, section 
144, clause 3. 

a. Seo now the Code of Civil Procedure, 1908 (V of 1908), O. 13 R. 9, 

SYNOPSIS 

1. Scope of the section. 4. Endorsement in case of cadjan documents. 

a. Certificate by Collector. 5. Levy of duty and penalty on lost instru- 

3. Certificate by Court. | ments. See Note 5 on S. 36. 

1. Scope of the section. — The section applies only where duty and penalty (if 
any) leviable in respect of an instrument have been paid. It does not, therefore, 
^PP^y where an instrument has been held to be duly stamped and admitted in 
evidence.^ Nor does the section apply where on/y penalty, and no duty, is payable. 
Thus, under S. 35, Proviso (b) an unstamped receipt is admissible in evidence, 
against the person who has given such receipt, on payment of penalty only. Such 

receipt cannot, on payment of the penalty, be certified by elidorsement under 
sub-s. ( 1)2 


Sub-section (2) states the effect of certification made under sub-s. (1). The 
effect is not retrospective. Thus, where a partition decree not originally duly 
stamped was certified under sub-s. (1) it was held that proceedings thereunder before 
the date of the certificate were not validated by the certificate.^ 

•[1879— S. 39 ; 1869— Ss. 20, 25 ; 1862— S. 16 ; 1860— S. 13 (5). Cf. (1870) 33 & 34^ 

Viet., c. 97— S. 16 (3) ; (1891) 54 & 55 Viet., e. 39— S. 14 (3).] 


Sectiou 42 — Note 1 

1. (’32) 19 AIR 1932 Mad 705 (707) : 140 
Ind Cas 315, Alagappa Chetty v. Narayanan 
Chettiar. (In such a case, S. 36 and not S. 
42 (2) applies — But though S. 36 only provi- 
des that such “admission” cannot bo called 
in question and differs from S. 42 (2) which 
uses the words “acted upon” also, S. 36 
necessarily implies that tho document which 
has boon admitted in evidence can also bo 
“acted upon.”) 

2. (’02) 24 All 374 (376) : 1902 All WN 72 
(SB), Reference under Section 57 of Act 11 of 
1899. (Effect of endorsement will bo to 
render the receipt valid as duly stamped as 
agaii^t any person, whereas under S. 35 
proviso (b) it is valid only against the person * 


who has given tho receipt.) 

3. ('38) 25 AIR 1938 Mad 307 (311): 183 

Ind Cas 33 (DB), Satyanandam v. Param- 
kusarn Nammayya. 

(’46) 33 AIR 1946 Mad 437 (440) : ILB (1947) 
Mad 141 : 227 Ind Cas 360 (DB), Sethuraman 
V. RamancUhan. (Mortgage deed for 
Rs. 10000 providing for further advances — 
Mortgagee advancing Rs. 7000 from time 
to time — Application under S. 31 to collector 
for adjudication as to proper stamp duty — • 
Collector after following procediu« under 
S. 30 and 40 certifying under S. 42 after 
payment of deficit duty and penalty that 
mortgage was duly stamped — Mortgagee is 
entitled to recover full amount advanced 
under the mortgage.) 
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When an instrument has been certified under sub-section (1) of this section 
as duly stamped, the instrument becomes effective and enforceable and the certi- 
ficate would have the effect of excluding the operation of S. 26.^ 

2 Certificate by Collector. — A certificate by the Collector under this section 
is conclusive as regards the question of stamp duty. It is not competent for a civil 
Court to go behind itA So also, after the Collector has endorsed the certificate under 
this section, the Chief Controlling Revenue-authority cannot exercise its powers ot 
control under S. 56 (1) nor can it refer the case to the High Court under S. 5 / . 

Prior to certification, however, the matter is different. Thus, where the Collector 
requires the payment of duty and penalty which are not paid and hence there is no 
certification, the Chief Controlling Revenue-authority can intertere and reter the 
case to the High Courts So also a civil Court, before which the instrument is brought, 
is not in the absence of a certificate bound by the opinion of the Collector as regards 
stamp duty and may, therefore, admit the instrument as duly stamped it, m its 

opinion, it is duly stamped.** 

Where the Collector certifies a document as duly stamped in a case to which 
the provisions as to certification do not apply, what is the etiect of the certihcate . 
On this question, two decisions of the Allahabad High Court^ conllict with each 

other. 

In the undermentioned case® the Court impounded a document and sent it to 
the Collector and decided the suit. The Collector, however, recovered duty and 
penalty and certified it under this section, subsequent to the decision ot the Lou . 
In appeal from the decision the case was remanded for decision after admission o 
the instrument. It is submitted that the decision is not correct, as the lower Court s 
judgment cannot be said to be wrong on the materials betorc it. 

The powers of the Collector under sub-s. (1) of this section to make eiidorsc- 
ments on instruments have been conferred upon all officers in charge ot treasuries 


Section 42 — Note 2 

1. {’41) 28 AIR 1941 Lah 65 (66) : ILR 
(1940) Lah 628:193 Ind Gas 368 (SB), 
Nandlal v. Emperor. (Collector’s endorse- 
ment that document is properly stamped-— 
Court cannot under S. 42 (2) refuse to admit 
it on the ground that it is not properly stamp- 
ed.) 

(’29) 16 AIR 1929 Nag 272 (272): 119 Ind 
Cas 680, Ajodluiya Erasad v. Fara8}uiram. 
(Whore a document purports to bo a deed of 
adoption but it is in reality a deed of gift 
and is stamped as an authority to adopt, if 
the Collector validates and certifies it under 
S. 42, his decision is final and binding and 
cannot bo sot aside by a Civil Court.) 

2. (’02) 25 Mad 752 (758, 769,^ 766) (SB), 

Hejerence under Stamp Actt S. 57. (Per 
Bhashyam Ayyangar, J. ; Moore, J., contra.) 
(’18) 5 AIR 1918 All 181 (182): 40 All 128 : 
47 Ind Cos 299 (FB), In the matter of Khut) 
Chand. (Note — The remarks “Under S. 
40 Bub-s. (2), this certificate is for the purpose 
of Stamp Act conclusive evidence of the 
matter stated therein ’’ are obvioxisly wrong 
for the certificate not being under S. 40 (1) 
(a), S. 40 (2) could not apply. Instead of 
“S *40 Bub-s. (2)” it must bo “S. 42 sub-a. 

( 2 ).”) 


r5ee (’26) 13 AIR 1926 Bora 51 (52) : 91 
Ind Cas 299 (FB), Usuf Dadabhai v. Chand 

Mohamad.] xt .. o 

Also see S. 56 Note 1 and S. 57 Note 3. 

3 (’32) 19 AIR 1932 Lah (496) : 13 

Lali 745 : 138 Ind Cas 758 (SB), Thakardas 


. Emperor. 

2) 25 Mad 752 (700) (SB), Reference under 

tamp Acty S. 57. ...... r, • r> • 

(’98) 22 Bom 632 (635) (FB), Han Dai 

Kriehnarav. (A Sub-Registrar impounded 
'document and sent it to Collector who 
rdered duty and penalty to be paid but it 
ras not paid. A Subordinate Judge ^kod 
it the same document and the Collector 
ont it to him. The Court was of opinion that 
i was duly stamped. Held that Collector s 
lecision was not binding on the Court.) 

(’81) 3 All 115 (117) (DB), Qirdhan Daa 
’.Ja'jan Nath. (It is conclusive.) 

>6) 13 AIR 1926 All 359 (359) : 48 iUl p2 . 
»3 Ind Cas 63, Chotey Lai v. Oirraj Kishore. 
It is not conclusive. 3 All 1 15 distinguished.) 

'“(•^7) f AU L°Jour’ 205 (206) : 1907 All 

JV N 38, U/nda Bibi v. Tikai Ram. 

(’34) Pun S M Port I-B, Ch. 3, para 29. 
Citing Punjab Govt. Notification No. 1514- 
3t. dated 1-9-1936. 
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powers conferred upon officers in other 
I'rovinces, see Miscellaneous Notifications given in Appendix G. 

See also Note 1. 

TTnde^r s.flf Court.— A certificate by a Court under sub-s. (1) is conclusive. 

Under sub-s. (2) the instrument certified cannot be refused in evidence if it sub- 

The“certffirr^® """'ll '^s being not duly stamped.* 

ment IS binding on the Collector also, and he cannot impound such instru- 

. ,fw Q ‘in proceed thereafter to levy further deficiency and penalty 

undM S 61 ’2 remedy is by way of an application to the appellate Court 


. 1 ^ in case of cadjan documents.— In the case of a cadjan^ 

document, the certificate requned by this section is to be endorsed on a certified 

ment 2 document on plain paper, which should be attached to the cadjan docu- 
5. Levy of duty and penalty on lost Instruments. — See Note 5 on S. 35. 


*43. The taking of proceedings or the payment of a penalty under this Chapter 

Prosecution for in respect Of any instrument shall not bar the prosecution of any 

stamnUw ^^ainst person who appears to have committed an offence against the 
btamp-iaw. Stamp-law in respect of such instrument: 

Provided that no such prosecution shall be instituted in the case of any instrument 
in respect of which such a penalty has been paid, unless it appears to the Collector that 
me offence was committed with an intention of evading payment of the proper duty. 

SYNOPSIS 

1. Scope of the section. 

2. Proviso. 

3. **Unless it appears to the Collector.** 

4. Intention to evade payment of proper duty. 

1 ■ Scope of the section. — This section provides that if a person has committed 
any offence against the Stamp-law in respect of any instrument, the fact that he has 
paid penalty^ under this chapter in respect of that instrument will not bar his pro- 
secution for that offence.^ Such prosecution, however, shall be instituted only if 
it appears to the Collector that the offence was committed with an intention to 
evade the payment of proper duty. 

^ The object of this section is to guard against frivolous or indiscriminate prose- 
cutions. Under S. 62 (1) (b) mere executing or signing otherwise than as a witness 


•[1879— S. 40 ; 1869— Ss. 22, 24.] 


Section 42 — Note 3 

1. (’41) 28 AIR 1941 Lah 65 (67) : I L. R 
(1940) Loh 628:193 I. C. 368 (SB), Nand 
Lol V. Emperor. 

2. (’41) 28 AIR 1941 Lah 65 (67) : I L R 
(1940) Lah 628:193 Ind Cas 368 (SB), 
Nand Lai v. Emperor. 

Section 42 — Note 4 

1. Loaves of the Palmyra tree, on which the 
natives of South India write with an iron 
^yl® Ram Nath Iyer’s Law Le^icorx of 
BrKUsh India, 1 940 Edn. 

2. (’33) Mad S M page 46. (Citing B P 124, 


13th March 1895.) 

Section 43 — Note 1 

1. Set (’40) Bihar S M p. 126 (126). (It is 
not competent to a Colle ctor to make e 
prosecution under S. 61 of the Act of 1879 
(now S. 62) depend upon whether his order 
imder S. 37 (b) of that Act (now S. 40 (1) 

(b),) hod been obeyed or not (Government 
Order No. 4346 of 4th December (1888).) 
la. (’26) 13 AIR 1926 AU 389 (390) : 93 
Ind Cas 694 (DB), Emperor v. Paniwlal, 
(’84) 7 Mad 537 (538) : 1 Weir 899 (DB), 
Queen-Empress v. Palani. 
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any instrument chargeable with duty without the same being duly stamped is an 
offence. The offence is complete as soon as such instrument is executed or signed 
without properly stamping it. The question of intention to evade duty is not re- 
levant under that section. 2 But the effect of this section is that where the party 
has paid the penalty under this chapter, he cannot be prosecuted unless it appears 
to the Collector that the person has committed the offence with the intention of 
evading the proper stamp duty. Hence, an opportunity must be given to a party 
to pay the penalty before the Collector exercises his discretion of sanctioning a 
prosecution under S. 70.® Where no opportunity has been given to the accused 
to pay the duty and penalty and he is free from any criminal intent, his conviction 
will be set aside.* 


The result is the same whether the penalty is paid under S. 3.5, S. 40 or S. 41^ 
As stated in Empress v. Soddanund Mahanty^ it is clear from these provisions that 
the intention of the Legislature is, in the first place, to compel the payment of the 
stamp duty, together with the penalty. By the paj’ment of the stamp duty the 
revenue would be protected from loss, and the exaction of a small money penalty 
would be a sufficient punishment in the large majority of cases in which omission 
to stamp at all or to stamp duly arises from negligence, inadvertence or ignorance 
of the provisions of the Stamp-law. The severer proceeding of a criminal prosecu- 
tion is intended for those cases only in which there is an intention to evade the 
Stamp-law and before a criminal prosecution can be instituted it is incumbent upon 
the Collector to form an opinion whether such intention existed.® 


2. Proviso. — The proviso to this section deals with those instruments only in 
respect of which the penalty under this chapter has been paid. No prosecution can 
be instituted in respect of such instruments unless the Collector satisfies himself 
that there was an intention to evade the payment of proper duty.^ The instruments 
in respect of which the parties are required to pay deficit duty and penalty under 
this chapter but have failed or refused to pay the same, are not covered by the 
proviso and the parties are liable to be prosecuted whether there is an intention to 
evade duty or not, unless there are special reasons for indulgent treatment, such as 
the inability of the parties to pay the penalty imposed. ^ Promissory notes, bills 
of exchange and instruments chargeable with a duty of one anna or half an anna 
except receipts, are not instruments in respect of which penalty can be paid under 
this chapter and hence no question of intention to evade duty can arise in piosecu- 
tions in respect to them. 


There is no provision in this chapter which makes it obligatory on the Collector 
to require the payment of deficit duty and penalty in respect of an instrument 
which is, on the face of it and on the facts stated therein, duly stamped, but which 


2. (’26) 13 AIR 1926 All 389 (390) : 93 Ind \ 

Cas 694 (DB), Emperor v. PnnnalaL 
(’89) 12 Mad 231 (233) : 1 Weir 903 (DB), 
Queen-Empress v. Venkalrayadu. 

Also see S. 62 Note 2. 

8. (’83) 7 Bom 82 (83) (DB), Empressv. Janki. 

(’82) 8 Cal 269 (261) : 10 Cal L Rep 365 (DB), 
Empress v. Soddanund Mahanty. 

Also see S. 62 Note 4 and S. 70 Note 1. 

4. (’21) 8 AIR 1921 Pot 233 (234) : 64 I. C. 

286, Namai Charan Sahu v. Emperor. (Un* 
Stampod-receipt.) 

(’82) 8 Cal 259 (261) : 10 Cal L Rep 365 (DB), 
Empress v. Soddanund Mahanty. 

{See also (’33) 20 AIR 1933 Loh 959 (959): 


146 Ind Cas 1055, Maya Sl^ah v. Emperor.^ 

Also see S. 62 Note 4. , ^ naa 

5. (’82) 8 Cal 259 (261) : 10 Cal L Rep 365 

(’76) 1876 Pun Ro No. 23 (Cr) page 
38 (39, 40) (DB), The Crown v. Prem S\ngh. 

Section 43— Note 2 

1. (’33) Mad S M p. 46 (46). ^3 P 

3126, 16th December 1882, G O 863 R. D. 

Mud 231 (233) : 1 Weir 003 

(DB). Queen-Empress v. Venkatrayadu.\ 

2. (’33) Mad S M p. 46 (46). (Citing B P 
3126, 15th December 1882, G O 863 K. D. 

16th July, 1883.) 
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has failed to state the facts affecting the amount of stamp duty fully and truly. 
The instrument IS, therefore, outside the scope of the proviso and no inquiry into 
the intention of the party is necessary before sanctioning his prosecution. » 


3. Unless it appears to the Collector.’*— Under the proviso to this section no 
prosecution in respect of the instruments on which penalty under this chapter is 
paid, can be uistituted unless it appears to the Collector that the instrument was not 
amped vith the intention of evading the pajTnent of proper duty. The proviso 

before a prosecution is sanctioned in respect of an 
nstruinent covered by this section the Collector must come to the clear finding 

exists an intention to evade the payment of proper duty.i He is not 
qu red to make a formal inquiry or to record a proceeding when he grants a sanction 
or prosecution, but a sanction in writing there must be, as such an express sanction 
u d be evidence that he has considered the question of intention, and the absence 
'"i 1 of sanction would indicate the possibility that the question was never 
c n ideied. \\ here the Collector gives a written sanction for prosecution, it may 
be presumed that he has governed his decision by the proviso to this section^ and 
has satisfied himself as to the existence of an intention to evade duty. The Magis- 
trate trying the oflence is, however, not bound by the opinion formed by the Collector 
a the time of sanctioning the prosecution, and though such an intention may not 
be the ingredient of the offence, the Magistrate should consider the question of the 

hear the statement of the accused and any evidence which he may 
levied decide whether any or what penalty should be 


4. Intention to evade payment of proper duty.— The question of intention to 
evade the payment of proper stamp duty was not one which could properly arise 
T ? V V chargeable under the Regulation XVIII of 1827. Section 13 

r I860 first rendered that question important and S. 16 of Act X 

oi 1od2 made the point still more explicit.^ 

As to what amounts to an intention to evade the payment of proper duty is a 
question of fact \vhich is to be ascertained from the circumstances of each case. 
Thus, where an unstamped roka contained a reference to the fact that it was not 
stamped and also an agreement on the part of the executant that if litigation became 
necessary, he would pay whatever expenses might be incurred in stamping the docu- 
ment, it was held that the instrument showed on the face of it an intention of the 
parties to evade the payment of duty.^ 

A clause in a bond written on a plftin paper was to this effect : “And inasmuch 
as we are urgently in want of money and are unable to procure a stamp at the 
moment, we have executed this bond on plain paper. Should it be necessary for 
you (i.e., the plaintiff) to bring a suit against us (i.e., the executants) whatever penalty 
you may have to pay, shall be made good by us with interest.” It was held that 
the clause in itself did not amount to an agreement to evade the Stamp-law, though 


3. (’89) 12 Mad 231 (233) : 1 Woir 903 (DB), 

Queen-Empress v. Venkatrayadu. 

Section 43 — Note 3 

1. (’21) 8 AIR 1921 Pat 233 (234) : 64 Ind 
Cft8 286, Namai Charan Sahu v. Emperor, 

( 28) 108 Ind Cas 427 (429) (Pat), Rang Lai 
Sahu V. Emperor. 

2. (’84) 7 Mad 537 (538) : 1 Weir 899 (DB), 
Qtieen- Empress v. Palani. 

3. (’33) 20 AIR 1933 Lah 959 (959) : 146 1 


Ind Cas 1055, Maya Shah v. Emperor. 

4. (’84) 7 Mad 537 (538) : 1 Woir 899 (DB), 
Queen-Empress v. Palani. 

5. (’77) 2 Cal 399 (403) (FB), Empress v. 
Dwarkanaih Chowdhury. 

Section 43 — Note 4 

1. (’81) 5 Bom 621 (629) (DB), Kastur Bha- 
vani V. Appa. 

2. (’75) 24 Suth W R 88 (89) (DB), Prosunno 
\ V. Tripoora. 
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it would be an evidence from which the Judge might have inferred, as a matter of 
fact, an intention of the parties to evade the duty, in which case, he ought to allow 
oral evidence to the contrary to rebut the inference. ^ 

Under an instalment bond, a loan of Rs. 30,000 was payable by instalments 
extending over 21 years. The instalments carried interest and the sum thus secured 
by the bond amounted to Rs. 76,000. The bond was stamped for Rs. 30,000 under 
the advice of the Sub-Registrar. It was held that there was no intention to evade 
the payment of proper duty in the circumstances of the case."* 

Certain persons acted as arbitrators in a dispute and gave an award on an 
unstamped paper. The award was filed in a civil Court and was impounded and 
sent to the Collector who prosecuted and sentenced the arbitrators to pay a fine. 
On appeal it was held that as the arbitrators did not claim any benefit under the 
award and could receive no advantage from the non-payment of the stamp duty, 
they could not have an intention to evade it.^ 

A mortgaged his property to B who assigned, for consideration, his mortgagee 
rights to C by endorsement which was not stamped or registered. C sued upon the 
mortgage but the suit was dismissed by the Court on the ground that the endorse- 
ment being not stamped could not pass any rights to C. B and C, thereupoii, 
referred their dispute to arbitrators who gave an award to the effect that C should 
return the deed to B and B should pay money to C. C filed a suit to enforce the 
award which was contended to be vitiated by an intention to evade the payment 
of duty. It was held that unless the contrary was proved, the submission by B 
and C of their dispute to arbitrators could not be said to have been done with an 
intention to evade the payment of the stamp duty.® 


*44. (1) When any duty or penalty has been paid under section 35, section 37, 

Persons paying duty section 40 or section 41, by any person in respect of an instrument, 
or penalty may re- , . agreement or under the provisions of section 29 or any 

IZIZT " "" other enactment in force at the time such instrument was exe- 
cuted, some other person was bound to bear the expense of providing the proper stamp 
for such instrument, the first mentioned person shall be entitled to recover from such 
other person the amount of the duty or penalty so paid. 

(2) For the purpose of such recovery, any certificate granted in respect 
instrument under this Act shall be conclusive evidence of the matters therein certified. 

(3) Such amount may, if the Court thinks fit, be included in 

in any suit or proceeding to which such persons are parties and mw 1 

has been tendered in evidence. If the Court does not maintainable 

order, no further proceedings for the recovery of the amount shall be maintainable. 

SYNOPSIS 

4. Mode of recovery when defaulter Is party 
to proceedings — Sub-section (3). 

6. Penalty and duty Cr p r- 

6. Costs awarded under Section 148, or. f.o 


1. Legislative changes. 

2. Scope of the section. 
8. Suit for contribution. 


♦[1879— S. 41.] 


8. (’69) 3 Bong L R (AC) 329 (331) : 11 Suth 

W R 553 (BB), Sodhi Bhusan v. Tarachand. 
4. (’80) 6 Cai 311 (313) (DB), Sonaka Chow- 

drain V, Bhoobunjoy Shaluu 


5. (’82) 8 Cal 259 (262) : 10 Cal L Rep 365 
IdBI EmvrtsB v. Soddanur\d Malvanty. 

6. (’82) 4^1 462 (473) ; 1882 All VV N 106 
(DB), Shankarlal v. Sukhrani, 
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1. Legislative changes.— Sub-section (3) is new. Sub-sections (1) and (2) 

correspond to S. 41 of the Stamp Act of 1879. There was no corresponding pro- 
vision in the earlier Stamp Acts. 

2. Scope of the section. — hen the duty and penalty in respect of an instru- 
ment not duly sta mped are recovered from a person who was not liable for the proper 
stamping of the instrument, this section gives a right to the person paying the duty 
and penalty to recover the same from the person guilty of the default in regard to 
the proper stamping of the instrument.^ 

Sub-section (2) makes the certificate in respect of the instrument conclusive 
evidence of the matters stated therein for the purposes of recovery. Sub-section (3) 
prescribes the mode of recovery when the person in default is a party to the pro- 
ceedings in which the duty and penalty are paid. 

3. Suit for contribution. — The section only gives a right to an innocent party, 
not guilty of any default, to recover the penalty and duty he has been obliged to 
pay, from the person in default. The section is not intended to enable one of several 
persons, who were under a common duty to pay the proper stamp duty to claim 

com the others, contribution in respect of the duty and penalty which he has been 

compelled to pay owing to their common default. Such a suit for contribution 
is not maintainable.^ 


of recovery when defaulter is party to proceedings — Sub-section (3). — 
When the person through whose default the duty and penalty are required to be 
paid IS a party to the suit or proceedings in which the duty and penalty are paid by 
the opposite party, the amount can be recovered from the person in default, by 
including the amount in any order as to costs passed against him. But if the amount 
IS not so included in the order as to costs then no fresh suit is maintainable to recover 
the duty and penalty paid.^ 


Section 44' — Note 2 

1. ( 39) 1939 Nftg L Jour 364 (365), Ttoopchand 

Motiram. v. iSecretary of State. 

( 08) 30 All 271 (272, 273) : 5 All L Jour 262 
i>ccr€t<iri/ of iState v. Bcuiharat- Ulluh. 
(Dissented from in AIR 1940 Lah 315 : ILR 
(1940) Lah 637 (SB) regarding power of 
Collector to recover the penalty and duty 

from person not liable for the same compul- 
sorily.) 

Section 44 — Note 3 

1. (’46) 33 AIR 1946 Mad 50 (50) : 223 Ind 

Cas 178, Sundararami Reddi v. Pattabhirami 
Reddi. (Partition between two brothers — 
Stamp duty not paid — Duty and penalty 
collected from one brother in proceedings 
before Collector. He has no right to recover 
half share from the other brother.) 

(’36) 23 AIR 1936 All 151 (152) : 160 I. C. 
70, Farshottam Ram v. Sheo Mangal Ram. 
(An award was made in a partition proceed- 
ing between the plaintiff, father of defen- 
dants 1 and 2 and father of defendant 3, 
plaintiff himself being one of the persons 
boimd to provide for the stamp. Plaintiff 
brought a suit against defendants 1 and 2 
to get the award hied. The award was in- 
sufliciently stamped and plaintiff had to pay 
deficit duty and penalty.) 


t(’16) 3 AIR 1916 Mad 072 (673): 31 Ind 
Cas 285 (DB), Raman Chetty v. Nayappa 
Chetty. (Partition deed between plaintiff 
and defendant. Under S.29 plaintiff him- 
self being one of the parties was to bear the 
stamp. Plaintiff producing the document 
in a suit was required to pay tho duty and 
penalty. Plaintiff sued for contribution 
from defendant.) 

[5ee (’63) 1 Mad HCR 124 (126) (DB), 
Gariida Reddi v. Janakayya. (When both 
parties have united in endeavouring to 
evade the law which prescribes tho use of 
stamp, to decree the reimbursement of tho 
amount to plaintiff would bo contrary to 
the policy of law which governs such ques- 
tion.)] 

Section 44 — Note 4 

1. (’37) 24 AIR 1937 Mad 763 ( 764 ) : 174 

Ind Cas 20, Panakala Rao v. Kumarasxoami. 
(Document admitted in evidence without 
stamp objection and decree passed. 
passing decree Court recovering duty aud 
penalty from plaintiff. Amoimt not in- 
cluded in costs. Fresh suit is barred-) 
(’36) 23 AIR 1936 AU 151 (152) : 160 Ind Caa 
70, Parahotham Ram v. Sheo Mangal Ram* 
(’27) 14 AIR 1927 All 654 (654) : 49 All 501 : 
100 Ind Cas 737, Ram Singh v. Man Stngh* 
(WTiere a mortgagee, in a suit on mortgage* 
paid the deficient stamp duty on mortgage 
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The undermentioned decisions^ holding a contrary view and decided before 
the enactment of sub-s. (3) are no longer good law. 

It is only against the party who is liable to bear the expenses of stamping that 
the amount of stamp duty and penalty can be awarded as costs under siib-s. (3). 
Such amount cannot be included in the costs awarded against any other party to 
the suit or ijroceeding.^ 

5. Penalty and duty illegally levied. — This section does not enable the plaiiitiif 
to recover from the defendant the duty and penalty paid in respect of an instru- 
ment in respect of which te defendant was to bear the expenses of the stamp, when 
the duty and penalty are illegally levied from the plaintiff.^ Thus, where a docu- 
ment produced by the plaintilf was admitted in evidence without any stamp objec- 
tion by the trial Court, but the appellate Court levied the duty and j)cnalty and 
recovered it from the plaintiff, a procedure in contravention of S. 61 of the Stamp 
Act, it was held that the plaintiff could not recover the amount by way of costs 
from the defendant. ^ 

6, Costs awarded under Section 148, Cr. P. C, — Before the amendment of 
S. 148 of the Criminal Procedure Code in 1923, it was held in the undermentioned 
decisions' that a Magistrate had no jurisdiction to include in the costs awarded 
under that section the stamp duty and penalty paid by a party. The present 
section, i.e., S. 148 of the Criminal Procedure Code, gives wider j)Owers to the Magis- 
trate as regards the awarding of costs incurred and hence the decisions referred to 
above are no longer good law. 

See A. I. R. Commentaries on the Criminal Procedure Code, 2nd (1941) Edition* 
section 148, Note 7. 


*45. (1) Where any penalty is paid under section 35 or section 40, the Chief 
Power to revenue Controlling Revenue-authority may, upon application in writing 

refund made within one year from the date of the payment, refund such 

duty in certain cases. P^^^lty Wholly Or in part. 

*[1879— S. 42 ; 1869— S. 42 ; 1862— S. 15 (6) ; 1860— S. 13 (3), Cl. (1870) 33 & 34 
Viet., C. 97— S. 15 (2) (b) ; (1891) 54 & 55 Viet., C. 39— S. 15 (3) (b).] 


in order to got a decree but did not apply I 
to the trial Court to include the amount so 
paid in the costs of the suit and brought a 
separate suit for recovering the sum, held 
that suit was not maintainable.) 

Also see S. 29 Note 16. 

2. (’83) 0 All 70 (71): 1883 All W N 211 
(DB), lahar Das v. Maaud Khan. 

(’84) 1884 All W N 328 (329) (DB), Atmaram 
V. Sardar Kuar. 

8. (’91) 1891 Bom P J 12 (DB), Manohar 

Qaneah v. Keahavram Jibhai. (In an exe- 
cution case the decree-holder paid the stamp 
duty and penalty on a surety bond executed 
under S. 545, C. P. C. of 1882 by the surety 
for the defendant, in order that the bond 
may bo admitted against the surety. The 


subordinate Judge included this amount in 
the costs of execution against the defendant. 
Held, the payment could not be regarded as 
costs in execution.) 

Scotion 44— Note 5 

1. (’24) 11 AIR 1924 Oudh 110 (110): 73 

Ind Cas 307, Rajendra Narayan v. Oha/oor 
Khan. 

2. (’24) 11 AIR 1924 Oudh 110 (110) : 73 

Ind Cas 307, Rajendra Narayan v. Oha/oor 
Khan. 

Section 44 — Note 6 

1, (’13) 19 Ind Cas 306 (306) (Mad), Turn- 

malagunta Kotiah v. Fopuri Feddanna. 

(*12) 14 Ind Cas 761 (762) (DB) (Mad), Fopuri 
Feddanna v. Tumniala Qanta Kotiah. 
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(2) Where, in the opinion of the Chief Controlling Revenue-authority, stamp- 
duty in excess of that which is legally chargeable has been charged and paid under 
section 35 or section 40, such authority may, upon application in writing made within 
three months of the order charging the same, refund the excess. 

Relevant reference to other Act. 

N.W.F.P. 

The reference to the Chief Controlling Revenue-authority is to be construed 
as referring to the Revenue Commissioner. See S. 6 (1) (d) of the North-West 
Frontier Province Law and Justice Regulation, 1901 (VII of 1901). 

SYNOPSIS 


1. Scope of the section. \ 3. Sub-section (1). 

.2. Delegation of powers under this section. I 4. Sub-section (2). 


1. Scope of the section. — Section 39 empowers the Collector to refund any 
portion of penalty paid under S. 35 in excess of five rupees or the whole penalty in 
certain cases. This section invests the Chief Controlling Revenue-authority with 
a discretionary power to refund the whole or part of any penalty that has been 
levied from a person. The section also gives the Chief Controlling Revenue-autho- 
rity power to refund any excess stamp duty that may have been charged and paid 
by a party. The power given under this section is not one of remission of penalty 
or duty but of refund and can be exercised only where the excess duty or penalty 
has been charged and paid under S. 35 or S. 40. 

The powers of refund under this section can be exercised only on a written 
application. An application for refund of penalty has to be made under sub-s. (1) 
within one year of the date of payment of such penalty. But an application for 
refund of excess duty has to be made under sub-s. (2) within three months of the 
order charging the same. It is difficult to understand as to why the Legislature 
provided different periods of limitation for the two cases. ^ 

The procedure to obtain a refund laid down by this section will apply even in 
case of documents executed prior to the coming into force of this Act.® 

An order admitting a document in evidence on payment of deficient duty and 
penalty is not appealable as a decree. The party on whom the penalty has been 
imposed has the only remedy of applying for refund under this section.® 

In the “Executive Instructions” contained in the Central Provinces Stamp 
Manual, the following occurs : 

“ The provisions of S. 45 limit the occasion on which the Chief Controlling 

Revenue-authority may refund a penalty. But it is open to the Provincial 

Government in the exercise of its general powers to grant a refund either of 

duty or penalty in any given case.”^ 

It is not clear under what provision the Provincial Government can be said 
to have this general power of refund. 

•[1879— S. 42; 1889— S. 42; 1862— S. 15 (6); 1860— S. 13 (3). Cf. (1870) 33 & 34 Viet., 

C. 97— S. 15 (2) (b); (1891) 54 & 55 Vic., Q. 39— S. 15 (3) (b).] 


Section 45— Note 1 

1. See (*97) 7 Mad L Jour 467 (470) (Journal.) 

2. (’82) 6 Mad 394 (396) ; 7 Ind Jur 16 (SB). 
Reference under Stamp Act, Section 46. (Case 


under the Act of 1879 — Per Eeraan, J.) 
Also see S. 39 Not© I 

3. (’80) 5 Cal 311 (314) (DB), Soruika Chow- 
drain v. Bhobunjoy Shaha. 

4. (’42) C P S M page 120. 
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2. Delegation of powers under this section.— The power of the Chief Controlling 
Revenue-authority to refund penalties or excess duty under this section has now 
been delegated by Government under S. 76A (b) to all District Officers in Bihari 
and to the Collectors of districts in the Madras Presidency. ^ 

Commissioners of Divisions in the Punjab have been empowered to grant 
refunds — ^ 

(i) under sub-section (1) when the amount of the penalty refunded does not 

exceed Rs. 500 ; and 

(ii) under sub-section (2) when the amount of the excess duty does not exceed 
Rs. 50.^ 

3. Sub-section (1).— The power of refund of penalty under this sub-section 
can be exercised only on a written application made within one year from the date 
of the payment of penalty. 

1 he discretion to refund penalty can be exercised even in cases where the 
penalty is la^vfully imposed. In the undermentioned case^ a deed of settlement 

was admitted in evidence on pa 3 'ment of 
additional duty and penalty under S. 35. On an application for refund of the 

penalty under this section, the Board of Revenue while ordering the refund observed 
as follows : 

There is no indication whatever that the document was not originally 
stamped in good faith : the stamp was passed by the Registering Officer, and re- 
mained unquestioned for a series of Courts, The question ultimately was not raised 
on behalf of Government but as a move in litigation bj’^ a part^'^ to a suit. It has 
been a successful move, but I do not think a penalty is called for in the interest of 
the revenue. The penalty may therefore be refunded.” 

4. Sub-section (2). — This sub-section is new and its effect is to give an in- 

formal right of appeal from the Collector to the Chief Controlling Revenue-autho- 
rity.^ Under the Act of 1879 the Board of Revenue had no power to revise or 
modify a Collector’s decision as to the proper stamp duty and to order a refund 
of excess duty wrongly levied. It could only refer the case to the High Court under 

S. 46 (now S. 67) of that Act for determination of proper stamp duty and if the High 
Court decided that the duty chargeable in respect of a particular document was 
less than that actually imposed by the Collector, the Board was entitled but not 
bound to order a refund of the excess duty in disposing the case in accordance witli 
the High Court’s opinion under S. 48 (now S. 59).^ The power as to refund of excess 
duty is now expressly conferred by this sub-section and not by S. 56 (1) which was 
also newly inserted in the present Act.^ ^ 

The Chief Controlling Revenue-authorit}'^ when ordering a refund of excess 
stamp duty shall at the same time order the payment to the applicant of a sum 

Section 45 — Note 2 Section 45 — Note 3 

1. (‘40) Bihar 8 M page 127. (Citing Gov- 1. (’24) 2 Pat L R (Cr.) 18 (20). Mt. Lilawati 

emmont Notification No, 9063 F., dated the Debi v. Secretary of State. 

9th July 1015). Section 45 — Note 4 

2. (’33) Mad S M page 48. (Citing G. O. 1. See Statement of Objects and Keasona, Cl. 

2911, S. K., 6th October 1914 B P 238/1299 45. 

R. Mis.. 26th October 1914.) 2. (’84) 7 Mad 166 (159, 160) (SB), Reference 

8. (’34) Punjab S M Part I-B p. 16. (Citing under Stamp Act, S. 46. 

Punjab Government Notification No. 40573 8. (’02) 26 Mad 762 (701, 762) (SB), reference 

F. — Genl., dated the 24th December 1932.) und«r Stamp Act, 3. 57. 
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equal to the court-fee paid on his application for the refund.^ Excess duty charged 
by a Court under S. 35 can also be refunded under this section. 


*46. (1) If any instrument sent to the Collector under section 38, sub-section 

Non liability toriosa (2), is lost, destroyed or damaged during transmission, the person 

of instruments sent sending the same shall not be liable for such loss, destruction or 
under section 38. damage. 


(2) When any instrument is about to be so sent, the person from whose possession 
it came into the hands of the person impounding the same, may require a copy thereof 
to be made at the expense of such first-mentioned person and authenticated by the 
person impounding of such instrument. 


1. “Person sending the same.’* — This means the person who after impounding 
the document sends it to the Collector under S. 38 (2). Such person is not liable 
for the loss or damage of the document during transmission. 

2, “May require a copy thereof to be made.” — This is to provide against the 
contingency of the loss or damage of the document during transmission and is for 
the benefit of the person whose document, after being impounded, is sent to the 
Collector. The person whose document is impounded and is being sent to the 
Collector may, if he so wishes, require a copy of such document to be made at his 
expense, and authenticated by the person impounding such document. 

A copy made under this section is not liable to stamp duty. (See Exemption 
(a) to Art. 24.) 


t 47. When any bill of exchange^ [or promissory note] chargeable with the duty 
Power of payor to anna is presented for payment unstamped, the person to 

whom it is so presented may affix thereto the necessary adhesive 
stamp, and, upon cancelling the same in manner hereinbefore 
provided, may pay the sum payable upon such bill b[or note], and 
may charge the duty against the person who ought to have paid 


stamp bills and pro- 
missory notes re- 
ceived by him un- 
stamped. 


the same, or deduct it from the sum payable as aforesaid, and such bill b[or note] 
shall, so far as respects the duty, be deemed good and valid : 


Provided that nothing herein contained shall relieve any person from any penalty 
or proceeding to which he may be liable in relation to such bill ^[or note]. 


a. Substituted for the words “promissory note or cheque” by S. 5 of the Indian Finance 
Act, 1927 (V of 1927). 

b. Substituted for the words “note or cheque,** ibid. 


•[1879— S. 43 ; 1869— S. 25 ; 1862— S. 21 ; 1860— S. 13 (8).] 

t[1879— S. 44 ; 1869— S. 26 ; 1862— S. 24. Cf, (1870) 33 & 34 Viet., C. 97— S. 54 (2) 

(3) ;(1891) 54 & 55 Viet., C. 39— S. 38 (2), (3).l • 


4. (’31) Beng S M Vol 1 page 42. (Citing 

Government of India’s Order No. 1297 S. 
R., dated the 7th March, 1902, addressed 
to the Government of Burma, received with 
Bengal Government Order No. 1968, S.R., 
dated the 19th idem.) 

(’33) Mad S M page 48. (Citing B. Ps. 70/776, 
Mis., 25th March 1902 ; 1250, Mis., 22nd 
August 1915.) 


(’40) Bihar S M page 127. (Citing Govern- 
ment of India's Order No. 1297-S. R., dated 
the 7th March 1902, receiv'ed with Ben^i 
Government Order No, 1968-S. R., dated the 
19th idem.) 

(’34) Punjab S M Part I-B page 14. (Citing 
Govemnieiit o£ TtiHia 
N o. 1297-S. R., dated 7th March 190-0 
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1. Scope. — Formerly this section had a wide-scope and included cheques, 
bills of exchange payable on demand and all promissory notes payable on demand. 
By the Indian Stamp (Amendment) Act, XLIII of 1923, the stamp duty on pro- 
missory notes payable on demand and of value exceeding Rs. 250 was raised and 
by the Indian Finance Act, V of 1927, demand bills and cheques were relieved of 
duty. The effect of all this is that the section as it now stands has a limited scope. 
It applies only to bills of exchange payable otherwise than on demand but not more 
than one year after date or sight and for values not exceeding Rs. 200 when drawn 
in sets of three, and to promissory notes payable on demand of values not exceeding 
Rs. 250. (See Arts. 13 and 49.) 

2. “Person to whom it is so presented.” — Such person, in the case of a bill of 
exchange, is the drawee, tie may, therefore, affix the stamp and charge the duty 
against the drawer^ who, according to S. 29, is the person originally liable to pay 
the stamp duty. 

In the case of a promissory note the person to whom it is presented for payment 
would be the maker of the promissory note and the same person would, under S. 29, 
be originally liable to pay stamp duty. This section would thus enable a maker 
of a promissory note who ought to bear the expense of stamp duty and has not done 
so, to deduct the duty from the amount payable under the promissory note. Pushed 
to its logical conclusion, the section allows the defaulter to take advantage of his 
own default. Farran, J. in Bhawanji Harbhum v. Devji Punja^ remarked : 

“ It is a curious anomaly (if it be so) that the promisor in the case of an 
unstamped promissory note, who is the person who ought opginally to have 
stamped it, should be at liberty to deduct the value of the stamp from the 
amount which he pays in discharge of his note.” 

The drafting of this section, so far as promissory note is concerned, is thus defective 
What the Legislature in the case of promissory note should have said is that the 
payee might affix the stamp and charge the value of it against the maker. The 
section requires to be amended to remove the anomaly. 

3. May affix thereto the necessary adhesive stamp. — This section is an enabling 
one. It provides that the person to whom a bill of exchange or promissory note 
chargeable with one anna duty is presented unstamped for payment, need not refuse 
payment on that account but may affix a one anna stamp thereto and cancel it 
and then make payment. ‘ 

4. Intermediate holder. — This section enables only the drawee to whom a bill 
is presented for payment to stamp it and to recover the cost of such stamp from 
the drawer. The section cannot be interpreted as permitting the bill being stamped 
by an intermediate holder of the bill who is neither the drawer nor the drawee in 
order to validate such bill and thereby enable himself or a subsequent holder of the 
bill to sue the drawer.^ 


Section 47 — Note 2 

1. (’95) 19 Bom 635 (639) (DB). 

Section 47— Note 3 

1. (’95) 19 Bom 635 (639) (DB), Bhawanji 

Harbhum v. Uevji Punja. 

Section 47 — Note 4 

1. (’26) 12 AIU 1925 Sind 241 (241) : 19 

Sind L H 12 : 86 Ind Cos 367 (DB), S. Bha- 
xoanji Harai v. Aaaan Pitamberdaa. (Payee 
of bill affixing stamp and cancelling it and 
then endorsing bill to plaintiff — Held bill 


was not duly stamped.) 

(’25) 12 AIR 1925 Bom 520 (520) : 90 Ind 
Cas 689, Dayaram v. ChanduUil Dayabhai. 
(Stamp cancelled by intermediate holder. 
Bill held not duly stamped.) 

(1890) 6 TLR 292 (292), Hobba v. Cathi. 
(A cheque which was stamped by an inter- 
mediate holder not the drawer nor the banker 
is improperly stamped and a subsequent 
bona fide holder of the bill cannot recover 
on it.) 
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48. All duties, penalties and other sums required to be paid under this Chapter 

may be recovered by the Collector by distress and sale o! the 
Kecovery of duties moveable property of the person from whom the same are due, or 
and penalties. ^j^y other process for the time being in force for the recovery 

of arrears of land-revenue. 


1. Scope and applicability of the section. — This section was newly added in 
the present Act. Under the previous Acts the stamp duty and penalty could not 
be enforced by levy or in any other way, the only effect of non-payment being that 
the instrument in respect of which the payment of duty and penalty was ordered 
could not be admitted in evidence.^ 


The section provides a simple procedure for the recovery of duties and penalties. 
It authorizes the Collector to recover them in either of the two following ways: 
(1) by distress and sale of the movable property of the person from whom they are 
due ; and (2) by any other process for the time being in force for the recovery of 
arrears of land-revenue. 

This is the only provision in the Act for realization of duties and penalties 
under Chap. IV by legal process when it is not voluntarily paid.^ The section 
cannot be applied for enforcing the payment of fines imposed under the various 
sections of Chap. VII of this Act. But where the Chief Controlling Revenue-authority 
or any officer authorised by it compounds any offence under that chapter, cl. (3) 
of S. 70 provides that the amount of any such composition shall be recovered in 
the maimer provided by this section. 

A civil Court can also recover stamp duty and Ipenalty under the provisions of 
S. 35. But it can do so only before an instrument is admitted in evidence. Where, 
therefore, an insufficiently^ stamped instrument is admitted in evidence and a decree 
is passed on it through oversight without the deficiency in stamp and the requisite 
penalty having been recovered by the Court, S. 35 will not apply ; but, as that 
section is contained in Chap. IV, this section will apply and the duty and penalty 
can be recovered under it.® 

2. “Person from whom the same are due.” — Suppose the person who tenders 
a document in evidence is not the person who is bound to bear the expenses of stamp 
under S. 29. Can such a person be proceeded against under this section ? There 
is a conflict of decisions on this question. According to the Lahore High Court 
such a person cannot be proceeded against under this section and only the person 
liable under S. 29 can be so proceeded against.^ The High Court of Allahabad has, 
however, taken a contrary view and has held that the duty and penalty can be 
recovered from such person in the first instance and then he may recover the amount 
under S. 44 from the person who was bound to bear the expense of providing th© 
stamp.® See also S. 40 N. 5. It is submitted that the former is the correct view. 


Section 48 — Note 1 

1. (’80) 6 Cal 311 (314) (DB), v. 

Shoobunjoy. 

2. (’40) 27 AIR 1940 Lah 315 (317) : ILR 
1940 Lah 637 : 189 Ind Cas 709 (SB), AfaAo- 
med Hussain v. Emperor. 

8. (’37) 24 AIR 1937 Oudh 176 (177) : 12 

Luck 752 ! 165 Ind Cas 904 (DB), Baldeo 
Prasad v. Ajodhya Prasad. 

Also see S. 36 Note 18, 


Section 48 Note 2 

1. (’40) 27 AIR 1940 Lah 315 (317); ILR 
(1940) Lah 637:189 Ind Cas 709 (SI>h 
Mahomed Husain v. Emperor. 

ISee also (’33) Mad S M p. 4S. (Citing B F 
1663- R. Mis., llth November 1908.)J 

2. (’08) 30 All 271 (272, 273) : 5 Ail L Jour 
262 (DB), Secretary of Stats v. BasharatuUan. 
Also see S. 40 Note 5. 
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The duty and penalty must be considered to be a debt due to the Crown from 
the person liable to pay the same. Hence they can be recovered under this section 
even after his death from such portion of his estate as may be found in tlie hands 
of his legal representatives.^ But the obligation is a personal one and does not 
extend to the heirs or legal representatives of the deceased.** 


Provincial Amendments. 

Section 48A 

BENGAL 


After section 48 of the main Act, the following shall be inserted, namely 

“45A. Notwithstanding anything contained in this Act, no certihcate or 
Validity of certifi- ®^dorsement under this Act in respect of an instrument charge- 
cuu or endorsement in able in Bengal with a higher rate of duty under the Bengal 

H I-diau Stamp (Bengal 

of duty va^bU. Amendment) Act, lJ3o, shall be received in evidence or be in 

' any way valid in respect of the payment of duty on such instru- 

ment or in respect of the chargeability of such instrument with duty, unless the 
duty chargeable under the Bengal Stamp (Amendment) Act, 1922, or the Indian 
Stamp (Bengal Amendment) Act, 1935, has been paid on such instrument.” 

—Beng. Acts III of 1922,8. 11 [1-4-1922] and 793.5, 8. 5. [1-6-1935] 

BIHAR 


Same as that of Bengal, except, for the word “Bengal” substitute the word “Bihar” 
and for the short titles of the Bengal Acts substitute the short title “the Bihar 
Stamp (Amendment) Act, 1937.”— i?i7iar Act VI of 1937, S. 11. [1-1-1938 1 
CENTRAL PROVINCES 

Bengal, except, for the word “Bengal” substitute the words 
the Central Provinces and Berar” and for the short titles of the Bengal Acts 
substUute the words and figures “this Act, as amended by the Central Provinces 
n 7 Stamp (Amendment) Act, 1939.”— C. P. Act VI of 1939, S. 10. 

ORISSA 

<‘ 4-1 Bengal, except, for the word “Bengal” substitute the words 

I ^ 4 . Orissa” and for the short titles of the Bengal Acts substitute the 

short title the Orissa Stamp (Amendment) Act, 1943.”— Orma Act VI of 1943 
o. 11. [26-4-1943.] 

UNITED PROVINCES 

Same as that of Bengal, except the following : 

(i) for the word “Bengal” substitute the words “the United Provinces;” 

(ii) for the short titles of the Bengal Acts substitute the short title “the 

United provinces Stamp (Amendment) Act, 1948 ” ; and 

(iii) for the words “o^ in respect of the chargeability of such instrument with 
duty, unless the duty chargeable under” substitute the words “unless 

the duty chargeable at the rates provided in.” 

— U. P. Act III of 1936, S. 10. [1-5-19361. and U. P. Act XVII 6f 
e [1-4-1948.] ^ 


8. (’40) 27 Alii 1940 Lah 315 (318) : ILR 

(1940) Lah 637 : 189 I. C. 709 (SB), Mahomed 
Hussain v. JCniperor. 


4. (’31) Bong S M, Vol. I page 43. (Cit- 

ing, Board’s CoUection 1 ; file 160 of 1904 \ 
(’40) Bihar S M, page 128. (Do.) ^ 
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CHAPTER V 


. GENERAL 

The follov/ing extract from the Punjab Stamp Manual (1934 Edn., Part I B, 
Ch. IIL para. 35), summarises briefly the provisions of this Chapter, 

“ Provision is made in this chapter for refund or renewal of stamps 
n) when an impressed staynp has been spoiled (section 49), 

(2) when a stamp has been inadvertently ynisused (section 52), 

(3) when any person is possessed of a stamp which he does not require for 

use (section 54). 

Under S. 49, refund or renewal can be granted only when the stamped paper alleged 
to be spoiled falls clearly' within one of the several clauses of the section and applica- 
tion is made within the time prescribed in section 50. 

In section 49 

Clause (a) provides for the case of a stamp inadvertently spoiled before any 
instrument has been executed on it ; 

clause (b) provides for the case ol the stamp on an 3 * document which is written 
out wholly or in part, but which is not signed or executed by any 
party thereto ; 

clause (c) provides for the cases of spoiled stamps used for certain bills of 
exchange or promissory notes ; 

clause (d) provides for any other spoiled impressed stamp on which an 
instrument has been duly executed. 

Section 53 lays down the mode of making allowances for spoiled or misused 
stamps. 

Section 54 allows a cash refund within six months of purchase on certain 
ditions in the case of stamps not required for immediate use and which have no 
"been spoiled or rendered unfit for use. A deduction of one anna in the rupee la 

made. 

Section 55 allows a refund upon the renewal of certain debentures of the 
of the stamp on the original or on the new debenture, whichever is less, but ® ^ 
deduction is made. The original debenture must be produced and cancelled by tn 
Collector. Section 51 authorises the Collector (where authorised) to make retuna 
in the case of stamped printed forms no longer required by banks, etc. Here oo, 
no deduction is made.” 


ALLOWANCES FOR STAMPS IN CERTAIN CASES. 

*49. Subject to such rules as may be made by a[the collecting 

as to the evidence to be required, or the enquiry to be 
Allowance for Collector may, on application made within the period prescrioe 

spoiled stamps. jn section 50, and if he satUfled as to the facts, make aUowanc 

for impressed stamps spoiled in the cases hereinafter mentioned, namely : 

(a) the stamp on any paper inadvertently and undesignedly 

or by error in writing or any other nreans rendered unfit for the p p 
intended before any instrument written thereon is executed oy 




AT.T. OWANCE FOR SPOILED STAMPS 


[S49] 463 


the stamp on any document which U written out whoUy or in part, but 
^ * wWcTis not signed or executed by any party thereto : 

(c) in the case of bills of exchange -^[payable otherwise than on demand] 
c[* * *] or promissory notes — 

(It the stamp on -ifany such bill of exchange] <=[* *] signed by or ^^^If 
nf thp drawer which has not been accepted or made use of in any 

ir., Xivr.' ... o> w. “V 

than bv wav of tender for acceptance : provided that the paper on 
which Ly such stamp is impressed does not bear any signature - 
tended as or for the acceptance of any bill of exchange [ ] 

afterwards written thereon ; 

^2^ the stamp on any promissory note signed by or on behalf 
^ ^ whicHL nou made use of in any manner whatever or delivered 

out of his hands : 

m the stamp used or Intended to be used for [any such biU of exchange] 
f [« *] or promissory note signed by, or on behalf f f ef^e- 

but which from any omission or error has been spoiled ^ 
less, although the same, being a bill of exchange [ ] m y ^ 

presented for acceptance or accepted or endorsed, or. *> g ^ ^ 

Lry note, may have been delivered to the payee: ^ 

completed and duly stamped, bill of exchange, [ ] . ^ 

note is produced identical in every particuiar, *"/^® ®°7* “r 

of such omission or error as aforesaid, with the spoiled bill, f [ ] or 

note : 

{d) the stamp used lor an instrument executed by any party thereto which— 

(1) has been afterwards found to be absolutely void in law from the be- 
ginning : 

(2) has been afterwards found unfit, by reason of any error or mista 

therein, for the purpose originally intended . 

(3) by reason of the death of any person by 

(5) by reason of the refusal of any ^y^sggured^ the refusal 

intended purpose ; 

t\f ihp transaction intended to be 
rreby l“eing = by some other between the 

same parties and bearing a stamp of not less value. 
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(7) is deficient in value and the transaction intended to be thereby effected 
has been effected by some other instrument between the same parties 
and bearing a stamp of not less value : 

(8) is inadvertently and undesignedly spoiled, and in lieu whereof another 

instrument made between the same parties and for the same purpose 
is executed and duly stamped ; 

Provided that, in the case of an executed instrument, no legal proceeding has 
been commenced in which the instrument could or would have been given or offered 
in evidence and that the instrument is given up to be cancelled. 

Explanation . — The certificate of the Collector under section 32 that the full duty 
with which an instrument is chargeable has been paid is an impressed stamp within 
the meaning of this section. 

a. Stihsiituted for tho words “th© Local Government,’* by A. O. 

b. Inserted by S. 5, Indian Finance Act, 1927 (V of 1927). 

c. The word “cheques” was omitted, ibid. 

d. Substituted for tho words “any bill of exchange,” ibid. 

o. Words *‘or cheque” were omitted, ibid. 

f. Word “cheque” was omitted, ibid. 


Notification. 

All functions of the Central Government under, or in relation to, S. 49 have 
been entrusted to the Provincial Governments. — /See Government of India, Finance 
Department (Central Revenues) Notification No. 9, dated 13-11-1937. 


SYNOPSIS 


la.“May.” 

1. Impressed stamps. 

2. Enquiry by Collector. 

3. Who can apply under this section. 

4. Application to District Collector. 

5. Application, when may be struck ofl* 

6. Clause (a). 


7. Clause (c). 

8. Clause (d) — Sub-clauses whether mutu- 

ally destructive. 

9. Clause (d) (6). 

9a. Clause (d) (7). 

10. Registered instruments. 

11. Explanation. 

12. Disposal of spoiled stamps on refund. 


la. “May.” — The word ‘‘may” in the context of this section does not seem 
to be used in the sense of conferring a discretion on the Collector. The section 
confers a power on the Collector and the exercise of the power depends not upon 
the discretion of the Collector but upon the particular facts calling for such exercise.^ 
See also Note 9a on Preamble. 


1. Impressed stamps. — The provision as to allowance for spoiled stamps under 
this section is restricted to impressed stamps, and does not apply to adhesive stamps.^ 
Under the explanation a certificate of the Collector under S. 32 that the full duty 


Section 49 — Note la 

1. See (1851) 138 E R 672 (680) : 21 L J C P 
27 : 87 R R 769 : 6 Ex 337 : 18 L T (OS) 139, 
Macdougall v. Paterso^n. (Case relating to 
the word “May” in S. 13 of Act 13 & 14 vict. 
o. 61 (2).) 


Section 49 Note 1 

1. (’33) Mad S M, page 60. (Citing, G. O. 

1390, R. D., 28th June 1879.) 

(’34) Punjab S M. Part I-B, Ch. 3 para 36 
page 16, (Term “impressed stamps” 
cludea impressed labels as well as sheets 
(S. 2 (13).) 
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with which an instrument is chargeable, has been paid, is an impressed stamp for 
the purposes of this section.^ 

2 Enquiry by Collector.— The Collector to whom the api^ioation for refund 
is made may require the person claiming a refund to put in an affidavit or make an 
oral deposition or the Collector may call for evidence of witnesses in support of the 
claiin See the Indian Stamp Rules. 1925, R. 19. The inquiry to be made and 
the powers to be exercised under this section must be made and exerwsed ^by th 
Colkctor himself and he cannot delegate his authority to any other officer. 

In the proceedings before the Collector the party may be represented by a 
pleader and the refund can be granted in the name of the pleader. 

The Collector making an inquiry under this section is not a Court within tho 
meaning of S. 195 of the Criminal Procedure Code. 

3 Who can apply under this section.-It has been held in the undermentioned 
caseUhat this section does not restrict the right to apply lor refund to a purchase 
of the stamp and a person other than the purchaser ol the stamp can apply to a 
lefund unZ this se'^tion. It is submitted that the observations - 
too general and the actual decision on the facts of the case f 'Citre pu^^ 

though he may not be the purchaser noted on the stamp. It is ^ 

a cas^e the stamp really belongs to A and as owner of the stamp he can apply 

refund in case the stamp is spoiled. 

4 ADDlication to District Coliector.— In Madras, refunds of the value of 

non-judicial stamps may be made by any district 

of a Collector in this behalf except in respect of stamps purchased outside 

in which case application should be made to the Distiict CoHecto . 

5. Application, when may be struck off-— If f’'® ,9,?,j'fofbv tile CoUeltorwAhta 

and if the applicant does not adduce the evidence _a^ ordered the apiilicaiit does 
one year of the order or when the allowance has been orclered^ie Md’ " 

not withdraw the amount within one year of the da 

for refund may be struck off.^ (See the Indian Stamp Rules, 192o. Kuic ZV.) 

6. Clause (a).-Where the stamp Uie*" slt‘'certi'fica'tfwas''drawn 

advertently punched by an officer of the Court, u 

eumaata producing it and claiming n re- 
fund. When an aiHdavit by the actual 
owner is not put in, a powor-of-attorney 
should be required.)! 

4 (’C9) 3 Bong L R (App.) (Cr) 6 (8) . H 

^Suth W K (Cr) 48 (DB), Queen v. Oour Mohun 

Sein. 

Section 49 Note 3 

1 (’29) AIR 1929 Lah 332 (333) : 116 Ind 

Caa 713, Abdul Rahman v. Rahim Bukah. 

Section 49 Note 4 

1 (’33) Mad S M, page 51. (Citing, G. O. 

Ms. 1736. Revenue. 10th August 1936.) 

Section 49 Note 5 

1 (’33) Mad S M. page 51. (Citing, Gov- 

ernmont of India Notification No. C. Stamps/ 
25 FD (CR), 5th May 1925, Rule 20.) 


2. (’34) Punjab S M, Part I-B, Ch. 3, para 

2 (IX) page 3. 

Section 49 Note 2 

1. (’33) Mad S M, page 50. (Citing, B. P. 
1996, 9th July 1879.) 

2. (’83) 6 All 17 (21); 1882 All WN 161 
(DB), Empress of India v. Ntaz Ah. 

3. (’33) Mad S M, page 52 (C^in«, B. P. 

1573-R., Mis., 10th November 1909— A se- 
parato power-of-attornoy is not nece^ary 
to enable tho pleader to draw tho money from 
tho treasury.) 

[See aUo (’33) Mad S M page (Citing. 
B. Ps. 1996, 9th July 1879 ; 1876, 

3rd Oct. 1905 — If tho actual owner ot 
spoilt stamps puts in an aOidayit, no po^o^* 
of attorney need be required from the 
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up on it, it was held the stamp cannot be held to have been rendered unfit for 
use.^ 

It was held in the undermentioned case^ that this clause applies only to cases 
of accidental spoiling of the paper of which the stamp is made and does not cover 
cases in which a person has used the paper in the ordinary way but has made a 
mistake in using it. This decision was under S. 51 of Act I of 1879 in which the 
words “or by error in writing” were not there. Under the present section such a 
case would be covered by this clause. 

Where a bill of exchange is rendered unfit for use due to a clerical error in filling 
it up, a refund for the spoiled stamps can be granted under this clause.® 

7. Clause (c). — Refund for the value of stamps afl&xed to bills of exchange 
which have been used as cover and sent to home firms or home partners or directors 
who are payees is not to be granted.^ 

A certain firm drew a bill of exchange in a set of three bills in their own favour 
upon another firm and blank endorsed them as payees. Then they discovered an 
error in the bills and drew a fresh set of bills in lieu of the spoiled set. It was held 
that as the spoiled bills of exchange did not leave the drawer, the value of the spoiled 
stamps may be refunded.® 


8. Clause (d) — Sub-clauses whether mutually destructive. — The various sub- 
clauses in this clause are intended each to allow and provide for refund in the cases 
to which each sub-clause applies and their effect is not mutually destructive.^ 


9. Clause (d) (6), — The words “between the same parties ” did not occur in 
S. 51 (d) (6) of Act I of 1879 corresponding to this clause. It was therefore held 
that where A executes a mortgage in favour of B but the transaction falls through 
by reason of the refusal of B to advance the amount and then A executes a mortgage 
of the same lands in favour of C, A would be entitled to get a refund in respect of 
the mortgage executed in favour of B under this clause.^ It is submitted that under 
the present section such a case would be governed by S. 49 (d) (6) and not by sub- 
clause (6) of clause (d). 


Where a sale-deed was executed in favour of A, but A died before the registra- 
tion of the document and a second sale-deed on the stamp of the same value was 
executed in favour of A’s widow, it was held that the second document may be 
considered to have been executed between the same parties and a refund could be 
granted under this sub-clause.® 


Refunds under this sub-clause are allowable independently of the refund rules 
in and under the Act itself in the case of stamps rendered useless sole4y in con- 
sequence of change of law' or rule.^ 


Section 49 Note 6 

1. (’95) 18 Mad 236 (236) (SB), Reference 

under Stamp Act, S. 46. 

2. (’95) 1$ Mad 122 (124) (DB), Narasimha 
Charyulu v. Appa Rau. 

3. (’33) Mad S M. page 61. (Citing, B. P. 
354, 7th September 1896.) 

Section 49 Note 7 

1. (’33) Mad S M, page 51. (Citing, B. P. 

691, 24th August, 1889.) 

(’34) Punjab S M, Part I-B, Ch. 3, para 36. 
page 16. (Govt, of India Resolution No. 2696, 
dated 7-6-1889.) 


2. (’33) Mad S M, page 50. (Citing, B. P. 

137, 16th January 1884.) 

Section 49 Note 8 

1. (’33) Mad S M. page 52. (Citing. O. O. 

947, Rev’enue, 29th September 1905.) 

Section 49 Note 9 

1. (’93) 16 Mad 459 (461 ) ; 2 Mad L Jour 181 
(SB), Reference under Stamp Act, S. 46. 

2. (’33) Mad S M, page 52. (Citing. B. F- 
1762-R., Mis. 22nd December 1909.) 

3. (’34) Punjab Stamp Manual, Part I*D* 
Ch. 3, para 36, page 16. 
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9a. Clause (d) (7). — Sub-clause (7) of cl. (d) of S. 49 makes it clear that a 
person who throws aside an insufficiently stamped deed, and gets a new deed in the 
same terms drawn up and properly stamped, is entitled to get a refund made to him 
of the duty which he first of all paid upon the insufficiently stamped and superseded 
deed.^ 

10. Registered instruments. — It has been held by the Board of Revenue, 
Madras, that refund should not be granted under this section of the value of stamps 
on a registered instrument unless a fresh instrument is registered between the same 
parties relating to the same properties, subject to the same terms and conditions 
as the original document.^ It is submitted that the decision would be applicable 
to cases coming under S. 49 (d), sub-cls. (6), (7) and (8) only. 

11. Explanation.—The explanation is new. It did not occur in the previous 
Stamp Act, I of 1879. But even under that Act it was held m the undermentioned 
easel that allowance for spoiled impressed stamps could be given when the ms ru- 
ment had been endorsed by the Collector under S. 31 of that Act (corresponding 

to S. 32 of the present Act.) 

12. Disposal of spoiled stamps on refund.— When a refund has been sanctioned, 
the stamps should be punched to prevent their being again sold or used to support 

a claim for refund^. 


Application for relief *50. The application foF relief under section 49 shall be 

under section 40 when made Within the following periods, that is to say, 
to be made. 

(1) in the cases mentioned in clause (d) (5), within two months of the date of 
the instrument : 


(3) in the case of a stamped paper on which no *** mn 

by any of the parties thereto, within six months after the stamp has bee 

spoiled : 

(3) in the case of a stamped paper in which an instrument has been executed 
by any of the parties thereto, within six months after the date of the 
Instrument, or, if it is not dated, within six months after the execution 
thereof by the person by whom it was first or alone executed . 


•(1879— S. 51, Provisos.] 


been registered, and when refund is made 
in such a case, the registration office should 
be informed.)] 


Section 19 Note 9a 

1. (’34) Punjab S M, Part I-B, Ch. 3, para. 

36, page 10. 

Sectioh 49 Note 10 

1. (’33) Mad S M, page 62. (Citing, B P 

Mis. No. 845, dated 27th March 1040.) 

[iSec also (’34) Punjab S M, Part I-B, Ch. 3, 
para. 36, p. 10. (Registration does not 
ipao facto affect the right to refund the 
value of a stamp of a document which has 


Section 49 Note 11 

1. (’88ril Mfwl 37 (38) (SB), Reference under 

Stamp Act, S. 40. 

Section 49 Note 12 

1. (’33) Mad S M, page 51. (Citing, B P 

103, 2nd February 1888.) 
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Provided that, — 

(o) when the spoiled instrument has been for sufficient reasons sent out of 
"[the Provinces], the application may be made within six months after 
it has been received back in "[the Provinces] : 

(b) when, from unavoidable circumstances, any instrument tor which another 
instrument has been substituted cannot be given up to be canceuea 
within the aforesaid period, the appUcation may be made within six 
months after the date of execution of the substituted instrument. 

a. Substituted ior “ British India” by I.O. 


1 . Scope.— This section prescribes the period of limitation for application for 
relief nnder S. 49. A period of two months is prescribed in cases mentioned m c . 
(d) (5) of that section and a period of six months is prescribed m other cases. 


2. Extension of the period of limitation.— Instances occurred in which the 
period of limitation prescribed by this section operated as a serious han icap. 
Government of India, therefore, in cases of serious hardship, entertai^ 
tions for relief under S. 49 even after the expiry of the period prescri e 
section. By Government of India Besolution No. 125 (Finance Bepartmen ), 
the 14th January 1881, this power was delegated to Local ^Governments an 
applications had' to be made within a year of the date of purchase ot the stamp • 


This limit of one year was subsequently removed and the Provincial G 
ments were authorised to delegate power for sanctioning refunds and renewa 
holders of the stamps were unavoidably prevented from applymg tor 
the prescribed period. This discretion should, however, be very sparingly © 
and sucli allegations as ignorance of law with regard to limitation shou 
allowed to constitute a special casi'^^ (For fuller information see Appendix 


51, The Chief Controlling Revenue-authority " [or the Collector if empower^ 

Allowance in case of ControUing Revenuc-authority in this behalf] may. 

Printed forms no long- jj^out limit of time, make allowance for stamped papers used loi 
ertregu^edby oorpo- instruments ‘•[by any banker or] by any 

porated company or other body corporate, if for any sufficient reason s 
have ceased to be required by the said ^[banker,] company or body corpora * P 
that such authority is satisfied that the duty in respect of such stamped p P 
been duly paid. 


a. Inserted by part I of the Schedule to the Decentralization Act, 1914 (IV of 1914). 

b. Inserted by S. 6 of the Indian Stamp (Amendment) Act, 1906 (V of 1906). 

Notification. 


BIHAR 

The Board has delegated its power under S. 51 to all 9^^^® dat^ 

(including Deputy Commissioners ). — See Board’s notificati^ No. 2 ‘ » 

30-7-1915, published in Bihar and Orissa Gazette of 6-8-1915, Ft. 11, p- 

Section 50— Note 2 

1. (’34) Punjab S M, Part I-B, Ch. 3, p. 17. 
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RELEVANT REFERENCE TO OTHER ACT. 


N. w. y. p. 

The reference to the Chief Controlling Revenue-authority is to be construed as 
referring to the Revenue Commissioner , — See S. 6 (] ) (d) of the North-West Frontier 
province Law and Justice Regulation, 1901 (VII of 1901). 

1. Scope and object of the section. — This section is new and gives power to 
the Chief Controlling Revenue-authority to make allowances for stamp paper for 
printed forms used by incorporated companies where such forms have ceased to be 
required.^ The object of enacting this section was thus stated by the Hoii’ble Sir 
James Westland when introducing the Bill 1897 : 

“ In S. 51 we have inserted a provision which shall give certain facilities 
to companies which in the course of their business keep a considerable number 
of stamped forms for use- Cases have occasionally arisen in w’hich these forms 
have ceased to be useful for the purposes fur which they were prepared. There 
are no provisions in the existing law by which a refund of the duty paid on 
Such forms can be claimed ; although claims made in such cases have been con- 
sidered by Government, and refunds made by executive order. We have thought 
it better to provide greater facilities in this respect and have empowered the 
Chief Revenue-authority to give refunds in these cases.” 


The section is of particular value when companies are wound up, and skeleton 
and other stamped forms become useless.^ According to a Government order in 
Madras, the allowance in the case of printed forms provided by this section should 
also be made in the case of typewritten forms of instruments.® 

2. “Or the Collector if empowered, .in this behalf.** — The power to make 
allowance under this section has been delegated to Collectors in Bengal,^ Bihar,® 
Madras®, and the Punjab.^ 

3. Allowance when to be made. — Unlike Ss.45 and 50 which prescribe a time 
limit for making an application for refund, this section does not provide for any 
period of limitation for an application for refund under this section. 

4. Deduction in making allowance. — In Madras in making allowances for 
stamps under this section, a deduction of one anna in the rupee or fraction thereot 
is made.^ But no deduction is required in the Punjab. 2 


Section 51 — Note 1 

1, Soo the Statement of Objects and Reasons 
of the Bill of 1897. 

2, (’34) Punjab S M, Part I B. Ch 3, p. 17. 

8. (’33) Mod S M, page 53. (Citing G O Ms. 

1070, Rov. 24th July 1935; B P 427, Mis. 
27th JiUy 1935.) 

Section 51 Note 2 

1. (’31) Bong S M, Vol. I, page 47. 


2. (’40) Bihar S M, page 132. 

3. (’33) Mad S M, page 53. (Citing B P 
147/854 R. Mis. 3rd August 1914.) 

4. (’34) Punjab S M, Part I-B, Ch. 3. page 17. 

Section 51 Note 4 

1. (’33) Mad S M, page 53. (Citing, B P 
118, Mis., 28th May 1931 and G O Ms. No. 
2584, Rev. D. 10-12.1927 in B P R No. 364 
Mis. Dated 14-12-1927). 

2. (’34) Punjab S M, Part I-B, Ch. 3, page 17, 
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*52 (a) When any person has inadvertently used, for an instrument charge- 

Allowance tor m.s- able With duty, a Stamp of a description other than that Prescribed 
used stamps. for such instrument by the rules made under this Act, or a stamp 

of greater value than was necessary, or has inadvertently used any stamp for an ins- 
trument not chargeable with any duty ; or 


(6) when any stamp used for an instrument has been inadvertently rendered 
useless under section 15, owing to such instrument having been written in contraven- 
tion of the provisions of section 13 ; 

the Collector may, on application made within six months after the date of the 
instrument, or, if it is not dated, within six months after the execution thereof by me 

person by whom it was first or alone executed, and upon the ^ _ 

with duty, being re-stamped with the proppr duty, cancel and allow as spoiled the stamp 

so misused or rendered useless. 

1. Scope of the section.— This section authorises the Collector to cancel and 
allow as spoiled a stamp inadvertently misused or rendered useless in the following 

cases : — 

(1) When a stamp of a description other than that prescribed for an instru- 
ment is used ; 


(2) when a stamp of greater value than was necessary is used ; 

(3) when a stamp is used for an instrument not chargeable with duty . and 

(4) when a stamp is rendered useless under S. 15, by the instrument being 

written in contravention of the provisions of fe- 13. 

In every case the Collector must satisfy himself that the misuse was inadvertent.^ 

The person seeking the benefit of this section must make an application t" 
Collector within six months after the date of the instrument, or if it is date 

within six months after its execution. He must also get the instru 

re-stamped with the proper duty. 

The section applies to all kinds of stamps, whether impressed ^hes*';?’ ^ 
under the Act, but great caution is necessary in refunding the \alue of adhe 

stamps.^ 

2. “Stamp of a description other than that prescribed for 

In Rafiuddin v. T.atif Ahmed'^ the High Court of Calcutta 

undermentioned Special Bench case^ of the High Court of Allahabad, that 
expression “stamp of a description other than that prescribed tor such instrume^ 

evidently refers to a non-judicial stamp, either adhesive or ^een 

mentioned in the Act, and does not cover a case in which a court-fee stamp 
erroneously used where a non-judicial stamp ought to have been uaea. 

•[1879— S. 52.] 

(’34) Punjab S M, Part I-B Ch. 3, pog® 

Section 52 Not® ^ . 

1. (’10) 7 Ind Gas 94 (96) (DB) (Cal.) 

Also see S. 37 Note 3. lom All WN 

2. (’01) 23 All 213 (215, 216) : ^^Ol Al 

54 (SB), Reference under Stump Act, 


Section 52 — Note 1 

1. (’34) Punjab S M, Part I-B Ch 3 page 17. 

2. (’33) Mad S M, page 53. (Citing, en- 
dorsement of the Government of India No. 
911, dated 6th June 1879), 

(’40) Bihar S M, page 226. 
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further observed that the Revenue Authorities may, however, grant relief in such 
1 Lse. though it may be granted only as a matter of '"dulgence and not as a matter 

Lordships oi th y Allahabad Hi^h Court so far as it concerned court- 

good law now. 

3 Stamps used for instrument not chargeable with duty.— A barrister was 

rs rr-T sS 

refunded under this section.^ 


Allowance for spoiled *53. In any case in which allowance is " 

ormiaust'ci stamps how misused Stamps, the Collector may give ml 

to bo made. 

(а) other stamps of the same description and value ; or, 

(б) if required and he thinks fit, stamps of any other description to the same 

amount in value ; or, 

(c) at his discretion, the same value in money, deducting one anna for each 
rupee or fraction of a rupee. 

1. scope of the section.-Sections 49 to 52 contain Provisions rega^^the 
allowance to be made for spoiled and “‘sused stamps m^certam^ misused stamps 

provides for the return to be made in exchang p „ sections. The return 
when allowance is made for such stamps under “regomg 

is to be made in the form of stamps or other stamps of the 

Collector can give, “o whom allowance is made requires 

same description and value. If the Person to ^^^1 stamps, then under 

stamps of any other description *.^n the p ^pmlcd 

cl. (b) the Collector can g‘ 7 «;"^stamps of th any stamp m 

or misused stamps only if he thinks ri j Collector has a discretion 

return but wants its money value then und • rupee or 

to make the return in money value ^ , to meet the requirements of each in- 
fraction of a rupee. The clauses are selling a stamp other than 

dividual case. Thus, a P‘'‘''‘‘to pof^on is p g gg Act. If a person not 

a one anna or half an anna adhesive stamp under o^ i 

in need of any stamp ® no^eU it Clause (c), under which money 

stamp will remain idle with him as he cannot sell it. c au v 

value can be given, satisfies the requirements of such a ca 

» [1879— S.53 ; 1869— S. 45; 1862— S. SO (3).] 


a (’29) 16 AIB 1929 PC 279 (282) : 66 
ind App 379 : 7 Rang 624 ; 120 Ind Cas 

646 (PC). 


Section 62 Note 3 

1 . {'09) 36 Cal 645 (646) : 2 Ind Cas 843 

(SB), Jn re Ji. A. Baxter, 



462 [S53N1;S54] 


ALLOWANCE FOR STAMPS NOT REQUIRED FOR USB 


Xh,6 provisions of the section have reference to non-judicial stamps only. Under 

cl. (b), therefore, court-fee stamps cannot be granted in exchange for non-judicial 
stamps.^ 

As will be seen from the provisions in the clauses no deduction is to be made 
when stamps are given in exchange for the spoiled or misused stamps. The deduction 
is to be made only when money value is given under cl. (c).^ In Madras, the de- 
duction is made on the aggregate value of the stamps produced and not with re- 
ference to the value of each stamp.^ In the Punjab, the deduction is calculated 
on the value of each stamp and not on the aggregate, but when two or more im- 
pressed sheets or labels are used to denote the stamp duty on a single instrument in 
accordance w'ith the Stamp Rules they are treated, for the purpose of calculating 
the deduction, as a single stamp. So also when a bill of exchange or promissory 
note is drawn in a set the stamps on all the parts of the set axe treated as a single 
stamp provided all the sets are surrendered for cancellation.** In the Central Pro- 
vinces, the deduction is calculated on the total value of the stamps only if a stamp 
vendor supplies two or more stamps when a single stamp of the required value is 
not in stock. ^ 

In Madras, stamp vendors are prohibited from altering endorsements made 
by them on stamped papers. If an incorrect endorsement has been inadvertently 
made, the stamped paper can be treated as spoiled under S. 49 of the Act and 
allowance can be claimed under this section.*^ 

*54, When any person is possessed of a stamp or stamps which have not been 
Allowance for spoiled OF rendered unOt or useless for the purpose intended, but 
stamps not required foF which he has no immediate use, the Collector shall repay to 
for use. such person the value of such stamp or stamps in money, deduct- 

ing one anna for each rupee or portion of a rupee, upon such person delivering up the 
same to be cancelled, and proving to the Collector’s satisfaction — 

(a) that such stamp or stamps were purchased by such person with a bona fide 

intention to use them ; and 

(b) that he has paid the full price thereof ; and 

(c) that they were so purchased within the period of six months next preceding 

the date on which they were so delivered : 

Provided that, where the person is a licensed vendor of stamps, the Collector 
may, if he thinks fit, make the repayment of the sum actually paid by the vendor 
without any such deduction as aforesaid. 


*£1879— S. 54 ; 1869— S. 45.] 


Section 53 — Note 1 

1. (’33) Mad S M, page 63. (Citing, B. Ps. 
580, 28th April 1880 ; 699, 26th March 1887.) 

(’34) Punjab S M, Part I-B Ch 3 page 17. 

2. (’34) Punjab S M, Part I-B Ch 3 p. 18. 

(Where the allowance is made by means of 
fresh stamps no deduction should be made.) 

(’33) Mad S M, page 53. (Citing, B. Pa. 1346, 
12th July 1881 ; 1328, 19th AprU 1884 — In 


this section the words relating to deduction 
can grammatically refer only to clause (c) 
which deals with refund in money.) 

3. (’33) Mad S M, page 53. (Citing. B. Ps. 
3124, 16th December 1832.) 

4. (’34) Pimjab S M, Part I-B Ch 3 page 17 

5. (’42) C P S M, page 120. 

6. (’33) Mad S M, page 54. (Citing, B. P* 
99, Ist February 1888.) 
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aixowakce for stamps not required for use 


SYNOPSIS 


months ago. 


1, Scope and applicability of the section, 

I. Sse“orstamp purchased more than si* 1 *■ 

1 Scope and applicability of the section.-This section authorizes the CoUeotor 
to repafthe value of a stamp or stamps rvhich are not spoiled or rendered unfit or 
uselX?but which are of no immediate use to the person who possesses them. 

In order to claim repayment such person should deliver up the stamps to the 
Collector and prove to his satisfaction 

(1) that the stamps were purchased with a bona fide intention to use them , 

(2) that he has paid the full price thereof ; and 

(3) that they were purchased within six months of the delivery. 

The Collector also should before passing orders of repayment, examine very 
carefully the original endorsement of sale to see it has been m any way changed 
or eff^ed and also satisfy himself that the applicant is the bona fide purchaser of 
the stamp in question or is duly authorized by him to apply for the refund. 

If the above requirements are satisfied the refund of the value of the stamp 
must be made. Thus where a stamp-vendor sold a two rupee stamp and an eight 
annas stamp, certifying that he had no single stamp of the value of Ks. 2-8-0, and 
the purchaser, who used the two rupee stamp for another transaction, applied tor 
refund of the value of the eight annas stamp, it was ruled by the Madras Board ot 
Revenue that the refund could be made if the requirements of the section were 

satisfied.^ 

The section applies to all kinds of stamps used under the Act, but great caution 

should bo used in refunding the value of adhesive stamps.® 

The section permits a refund in money only. Hence, exchange of judicial for 

unused non-judicial stamps is contrary to law.* 

2. Deduction— The section requires that in making the ^ ? 

value of stamps the CoUector shouid deduct one anna for ea'ih jrupee port on of 

a rupee. When more stamps than one are presented for f 

one anna in the rupee should be made on the aggregate value of the stamps 

on each stamp.^ (See also Note 1 on S. 53.) « 

3 Use of stamp purchased more than six months ago.— All that this 

i lb.l • p™ btm .» STif L h.. 

Board’s Circular Order No. 6 of Septombor 
1 ftO? \ 

(’31) Bong S M, Vol. I page 48. (Citing. 
Board’s Circular Order No. 6 of September, 

1897*) 

C42> C P S M, page 120. (Where a stamp- 
vendor has supplied two or more stamps 
because a single stamp of the value requ^ed 
was not in stock, if the purcha^r subse- 
ciuently applies for a refund and it is granted, 
the deduction of one anna in the rupee prea- 
oribed by S. 63 or S. 54 shall be calculated on 
the total vfiilue of the stamps and not on the 


Section 54 — Note 1 

1. (’40) Bihar S M, page 134. (Citing Bihar 
and Orissa Board’s file No. 26-4 of 1914.) 

2. (’33) Mad 8 M, page 64. (Citing, B. P. 
6 , 7th January 1892 ; 2441 R. Mia., 23rd 
October 1902.) 

3 . (*40) Bihar S M, page 226. 

(’33) Mod S M, page 33. 

(’34) Punjab S M, Port I-B Ch 3 page 18. 

4. (’33) Mod S M, page 64. (Citing, B. P. 
226, 7th February 1887.) 

Section 54 Note 2 


1 


1 


1. (’40) Bihar S M. pp. 133-134. (Citing, • value of each stamp separately. 
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stamps is therefore valid, though he cannot get back his money under this section.^ 

4. Proviso. — The proviso was newly added to this section in the present Act 
to make special provision for the case of licensed vendors of stamps.^ 

In the case of a stamp-vendor the repayment is of the sum actually paid by 
him and not of the full price of the stamp. Further, the deduction of one anna 
in the rupee is in the discretion of the Collector and not obligatory. 

On the question as to when deduction should be made, it has been ruled by 
the Punjab Government that when stamps are returned into the Collector’s store 
on — 


(1) resignation of the vendor’s licence ; 

(2) revocation of licence for any fault of the licensee ; 

(3) death of the vendor ; 

(4) application of the vendor for leave to restore any stamps ; 

the stamps should be taken back at their full value less a deduction of one anna in 
the rupee ; but that when the^^ are returned on — 

(a) expiration of licence ; 

(b) recall of stamps by Government j 

(c) revocation of licence for any other cause, than that mentioned in (2) ; 
they should be taken back at their full value less only any discount allowed on their 
sale to the licensed vendor.^ 


55. When any duly stamped debenture is renewed by the issue of a new deben- 
Aiiowance on renewal ture in the same terms, the Collector shall, upon application 
of certain debentures, made within One month, repay to the person issuing such deben- 
ture, the value of the stamp on the original or on the new debenture, whichever shall 
be less : 


Provided that the original debenture is produced before the Collector and can- 
celled by him in such manner as the ^[Provincial Government] may direct. 

Exemption — A debenture shall be deemed to be renewed in the same term* 
within the meaning of this section notwithstanding the following changes : — 

(a) the issue of two or more debentures in place of one original debenture, 
the total amount secured being the same ; 


(6) the issue of one debenture in place of two or more original debentures, 
the total amount secured being the same ; 

(c) the substitution of the name of the holder at the time of renewal for the 
name of the original holder ; and 


a. 


(d) the alteration of the rate of interest or the dates of payment thereof. 

Substituted for the words “Governor-General in Council” by A. O. 


Section 54 Note 3 

1. (’43) 30 AIR 1943 Oudh 314 (314) : 206 

Ind Cas 363, Qajadar Lai Agarwal v. U. i’. 
Oovemment, 


Section 64 Note 4 

1. See the Statement of Objects and 
sons of the Bill of 1897. 

2. (’34) Punjab S M, Part I- B Ch 3 page 18- 
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1 Object of the section. — ^This section is new and is intended to give facilities 
to companies in respect of renewals of debentures. Before the insertion ot this 
section in the Act of 1899 a company which wanted to renew debentures bad to 
pay the same duty upon them as upon the ongmally issued debentures. Ihis 
Action provides for the refund of stamp duty in the case of renewed debentures even 
if certain alterations are made in the old debentures. 

2. Mode of cancellation— Proviso. — Rule 21 of the Stamp Rules, 1925 provides 
that when the Collector makes a refund under this section, he shall cancel the original 
debenture by writing on or across it the word “Cancelled and his usual signature 

with the date thereof. 


CHAPTER VI. 


Reference and revision. 


Control of, and state- 
ment of case to, Chief 
Controlling Revenue 
authority. 


*56. (1) The powers exercisable by a Collector under Chapter 
IV and Chapter V *^[and under clause (a) of the first proviso to 
section 26] shall in all cases be subject to the control of the Chief 
Controlling Revenue-authority. 


(2) If any Collector, acting under section 31, section 40 or section 41, feels doubt 
as to the amount of duty with which any instrument is chargeable, he may draw up a 
statement of the case, and refer it, with his own opinion thereon, for the decision of 
the Chief Controlling Revenue-authority. 


(3) Such authority shall consider the case and send a copy of its decision to the 
Collector, who shall proceed to assess and charge the duty (if any) in conformity with 

such decision. 


a. Inserted by S. 7 of tho Indian Stamp (Amendment) Act, 1904 (XV of 1904). 


Relevant eefeeence to other Act. 


N.-W. F. P. 

The reference to the Chief Controlling Revenue-authority is ^ 
referring to the Revenue Commissioner . — See S. 6 (1) (d) of the North-W 
Province Law and Justice Regulation, 1901 (VII of 1901). 

SYNOPSIS 
Sub-section (1). 

Sub-section (2). 

“Any Instrument.” 

“Chief ControUlng Revenue-authority.” 

1. Sub-section (l).-This sub-section is new The Act of 1 ^nTd^r^o^^e 
similar provision. Under S. 40 of the Act of 1869, aM cer^ca e Controlling 

Collector were open to revision on appeal or otherwise by e 

Revenue-authority.^ 

Under this sub -section, oydy the powers exercisable by a 
IV and V and under cl. (a) of ^st proviso to S. 26 are subject to the control of the 

Chief Controlling Revenue- authority. 

•[1879— S. 45 ; 1869— S. 40 ; 1862— Ss. 15 (5), 85 ; 1860— S. 13 (8). ] 


1 . 

2 . 

8 . 

4. 


Section 56 — Note 1 

1. See (81) 3 All 115 (117) (DB), Oirdluiridas v. Jagan Nath, 


2 s A ;io 
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CHIEF CONTKOLLING REVENTTE-AUTHORITY’S POWBBS- 

Section 31 IS in Chap. Ill and the adjudication by the Collector under powers- 
conterred by that section is final and is not subject to the control of the Chi5' Con- 
trolling Revenue-authority under S. 56 {ly-. If, however, a party has not paid 
the stamp duty and the Collector after impounding the document commences a 

case under S. 40 the Board of Revenue w'ould be able to intervene m such a pro- 
ceedmg it it intervened before it was completed. 2 


. y that arises is when are the Collector’s powers to be controlled 

by the C hief Controlling Revenue-authority, whether before they have been actually 
exercised or even after that . In Reference under Stamp Act, S. 57^ a Sub-Registrar 
acting under b. 33 impounded certain documents which had been produced before 
him for registration and under S. 38 (2) forwarded them to the Collector who under 
fe. 4U (1) (a) certified that they were exempt from stamp duty. The Inspector 
eneid o egistiation disagreed with the opinion of the Collector and reported, 
the matter to the Board of Revenue for orders. The Board of Revenue referred 
the question as to the stamp duty if any payable on the documents to the High 
Uouit under S. o/. It was held by the majority that as the Collector had already 
panted a certihcate under S. 40 (1) (a) the Board of Revenue had no authority 
to revise it under 8. 56 (1). Bhashyam Ayyangar, J. observed : 


I thmk It highly probable that in S. 56 (1) the draftsman advisedly 
quahhed the word -powers” by the adjective ‘exercisable” with a view to 
denote the intention of the Legislature that the CoUector’s powers are to be 
controlled by the Board of Revenue only before they have been actually 
executed and a right has thereby accrued to a party.’* 

r.i in subsequent cases and it was held that the certificate 

r (1) is final and cannot be revised by the 

Chief ControUmg Revenue-authority under S. 56 (1) , nor can it be made the subject 

of a reference under S. 57 as that section apphes only when there is a case pending.* 

^Vhere a document has been impounded and sent to the Collector and the Col- 
lector actmg under S. 40 (1) (b) has called upon the executant to pay up the de- 
facieiicy in stamps together with penalty the order can be revised by the Chief Con- 
trolling Revenue-authority under S. 56 (1) before the stamp duty so demanded 
IS paid, as the matter must be deemed as pending beore the Collector tiU the certificate 
of pa>Tnent of duty and penalty is endorsed on the document under S. 42.^ Thus, 


la. ( 02) 25 Mad 752 (755) (SB), Reference 
utuler iStamp Ac(, S. 57. 

(’02) 25 Mad 751 (752) (SB), Reference under 
Stamp Act, S. 57. 

(’32) 10 AIR 1932 Cal 736 (737) : 59 Cal 1171 : 
14U Ind Cas 57 (SB), In re Cook <£? Kelvey. 
(Before Collector has iiupounded the docu- | 
inent, the Board of Revenue has no con- 
trolling power under S. 56 (1).) 

Also see S. 32 Note 2. 

[But see (’34) 21 AIR 1934 Cal 803 (804); 

01 Cal 556 : 152 Ind Cas 601 (SB), In re U. F. 
Electric Supply Co., Ltd. (It is a little 
dillicult to extract from the provisions of I 
S. 32 an^-thing which indicates that an I 
adjudication under S. 31 is necessarily, in 
all cases and for all purposes, final.)] 

2. (’32) 19 AIR 1932 Cal 736 (737) : 59 

Cal 1171 : 140 Ind Cas 57 (SB), In re Cook 


Kelvey. 

Also see S. 32 Note 2. 

3. (’02) 25 Mad 752 (761) (SB). 

4. (’18) 5 AIR 1918 All 181 (182) : 40 All 
128 : 47 Ind Cas 299 (SB), In re Khub Chand. 

(’26) 13 AIR 1926 Bom 51 (52) : 91 Ind Cas 
299, Usuf Dada Bhai v. Charxd Mahomed. 

(’35) 22 AIR 1935 Nag 54 (55) : 31 Nag L R 
162 ; 156 Ind Cas 213, Kedarmai Raghunath 
V. Ratiram. 

Also see S. 40 Note 4 and S. 57 Note 3. 

5. (’32) 19 AIR 1932 Lah 496 (496) : 13 
Lah 745 : 138 Ind Cas 758 (SB), Tt^kar Das 
V. Emperor. 

(’36) 23 AIR 1936 Lah 449 (450) : 17 Lah 223 : 
162 Ind Cas 774 (SB), Firm Shams Din v. 
Collector, Amritsar. 
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if a Collector acting under S. 40 (1) (b) requires the payment of stamp duty from 
a wrong person his order is open to revision under section 56 (1)®- 

An order of a Collector cancelling the licence of a stamp- vendor does not come 
either under Chap. IV or V and this order cannot be set aside by the Chief Controlling 

Revenue- authority under S. 66 (1),’ 

See also S. 45 under which the Chief Controlling Revenue-authority can refund 
penalty or excess duty levied by the Collector under S. 40. 

It will be seen that the result of all these provisions is that when a Collector 
certifies under S. 40 (1) (a) that an instrument is not chargeable with duty or has 
been duly stamped, his certificate is final. It is only when the Collector seeks to 
charge duty beyond what a party thinks is the proper amount that the party is given 
an opportunity to move the higher Revenue-authority. 

2 Sub-section (2). — A reference under this sub-section is to be made by the 
Collector if he feels doubt as to the amount with which any instrument is chargeable. 
The making of the reference is in the discretion of the Collector and the public has 
no right to compel him to refer the question arising in any particular case to the 
decision of the Chief Controlling Revenue-authority.^ 

No penalty is to be levied by the CoUector in a case in which a reference is 
made to the Board under this sub-section.® 

3. “Any instrument.”— Sub-section (2) confers upon the Board of Revenue 
power to deal with instruments which are already in existence and which have een 
made the subject of action by the Collector acting under Ss. 31, 40 and 41 and not 
with instruments which may or may not hereafter come into existence. 

4. “Chief Controlling Revenue-authority.”— For definition see S. 3 (Oa) of 
the General Clauses Act, 1897. 

In the Punjab, all applications under S. 56 (1) for revision of orders of CoUectors 
should be made to the Financial Commissioner through the Commissioner of the 
division (Punjab Government Letter No. 314, dated the 6th January )• 


(.*08) 30 All 271 (272) : 5 All L Jour 262, 
'ecretnry qf State v. Baafuirat’Ulla. 


(•35) 22 AIR 1935 Nag 54 (55) : 31 Nag L R 
162 : 156 Ind Cos 213, Kedarmal Rayhunath 


Wnr/jV/rm. 


7. (’42) 1942 Nag L Jour 544 (545), Lokman 

Dhondba v. Baburao Oan-patraom 

Section 66 — Note 2 

1. (’92) 15 All 107 (108) : 1892 All W N 243 
(SB), Jwala Prasad v. Ram Narain. 

(’33) Mad S M, page 65. (Citing, B. Ps. 281/ 
2662 R., Mis., 2l8t November 1903 ; 8-R., 
Press Mis., 5th Nov’embor 1930.) 

2. (’30) 26 AIR 1939 Bom 215 (217) ; I L R 
(1939) Bom 320 ; 182 Ind Cos 836, Dewar- 
khand Cement Co., Ltd. v. Secretary of Slate. 


3 . (’31) Bong S M, Vol I. page 49. 

Section 56 — Note 3 

1 (’15) 2 AIR 1915 AU 33 (34) : 37 All 125 : 

*27 Ind Cas 601 (SB), In re Stamp Reference. 

Section 56— Note 4 

1 (’34) Pun S M, Part 1-B, Ch. 3, page 10. 

(’*41) 43 Pun L R 294 (295), Parshotam Das v. 

Emperor. 
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*57. (1) The Chief Controlling Revenue-authority may state any case referred 

to it under section 56, sub-section (2), or otherwise coming to 
its notice, and refer such case, with its own opinion thereon, — 

Statment of case by Chief Controlling Revenue-authority to High Court, Chief 
Court, or Judicial Commissioner’s Court. 

«[(a) if it arises in the Andaman and Nicobar Islands, to the High Court at 
Calcutta ; 

(b) If it arises in Ajmer-Merwara, to the High Court at Allahabad ; and 

(c) if it arises in any other Province or part of a Province, to the High Court 

of that Province or part of the Province.] 

(2) Every such case shall be decided by not less than three Judges of the High 
Court, b[Chief Court or Judicial Commissioner’s Court] to which it is referred, and in 
case of difference the opinion of the majority shall prevail. 

a. In sub-section (1) clauses (a) to (c) were substituted for clauses (a) to (i) 
by A, C. A. 0. [23 3-1948] old clauses (a) to (i) were as follows: 

“(rt) if the case arises in the Province of Madras or in Coorg, to the High Court at Mad- 
ras ; 

(6) if it arises in the Province of Bombay, to the High Court at Bombay ; 

(c) if it arises in Sind, to the Judicial Commissioner’s Court ; 

(d) if it arises in Agra or in Ajmer-Merwara, to the High Court, at Allahabad ; 

(e) if it arises in Oudh, to the Chief Court ; 

(/) if it arises in Bihar or in Orissa, to the High Court at Patna ; 

(ff) if it arises in the Punjab, the North-West Frontier Province, British Baluchistan, 
or Delhi, to the High Court at Lahore ; 

(/<) if it arises in the Central Provinces and Berar, to the High Court at Nagpur; and 
(t) if it arises in any other part of British India, to the High Court at Calcutta.” 

b. Substituted for the words “or Chief Court” by A. O. 

Provincial Amendment, — Himachal Pradesh. 

In sub-sect. (1) of S. 57, after cl. (h) insert the following clause (h) (a) “If it 
arises in Himachal Pradesh, to the Judicial Commissioner’s Court.” — Himachal 
Pradesh {Application of Laws) Order, 1948, [25-12-1948.] 

NoU : — In sub section (1) of S. 57 as adopted by A. C. A. O. there is no clause (h). The 
above amendment should have been inserted after cl. (b) as adopted by A.C.A.O 
It appears that the change made in S. 57 (1) has been overlooked while making 
the amendment. 

SYNOPSIS 

1. Scope of the section. 3. “Case”— Meaning of. 

I 4. “Otherwise coming to its notice.” 

2. Chief Controlling Revenue-authority. I 5. Sub-section (2), 

1. Scope of the section.— The section invests the Chief Controlling Revenue- 
authority with a discretionary power to make a reference to the High Court in the 
following cases, namely — (i) doubtful cases referred to it by the Collector under 
S. 56 (2) while acting under Ss. 31, 40 or 41 ; and (ii) cases coming to its notice 
otherwise than on a reference under S. 56 (2). The power of reference under this 
section is confined to the above cases. 


fl879 S. 46; 1869— S. 41 (a), (b); C/. 1870 33 & 34 Viet., C. 97— S. 19 (1), (2); 

(1891) 54 & 55 Viet., C. 39— S. 13 (1), (2).] 



Page 469, S. 57 Note 1— 

(i) At the end of second paragraph ending with the words “an order under s. 45, 

Specific Belief Act" add the following — 

“This decision of the Bombay High Court has been aliirined on appeal by 
the Supreme Court in Chief Controlling Revenue Authority v. Maharashtra 
Sugar It was also held by the Supreme Court in the above case that 

S. 226 of the Government of India Act, 1935 was no bar to the High Court 
directing the Chief Controlling Revenue Authority to state a case under this 
section and that the High Court’s order in such a case would not amount to 
the exercise of original jurisdiction in any matter concerning the revenue but 
would only amount to asking the Revenue Authority to do its statutory duty. 
It was further held that the fact that the proceedings in the case had passed 
beyond the stage of assessment and had reached the stage of enforcing payment 
was irrelevant because by the relief granted by the High Court no attempt 
was made to obstruct the Revenue Authority in the discharge of its duties. 

The above decision of the Supreme Court must be held to have impliedly 
overruled the earlier decision of the Madras High Court reported as In re 
Shanmuga Mudaliar,~° in which it was held that under this section it was 
left to the discretion of the Chief Controlling Revenue Authority to refer or 
not any question as to the stamp duty payable on a document and hence it 
could not be said that by refusing to refer a case the Revenue Authority has 
failed to exercise any statutory duty. On the above reasoning, the Madras 
High Court refused to issue a writ of mandamus against the Chief Controlling 
Revenue Authority to refer a case under this section. The Madras High Court 
did not refer to the case of the Bombay High Court above referred to which 
had taken a view contrary to the one it was taking. 

Where a reference is made under this section in compliance with an order 
under s. 45 of the Specific Relief Act, the competency of the reference cannot 
be questioned on the ground that there had already been an adjudication by a 
competent authority as to the stamp duty payable on the instrument.^^” 

(ii) After point 6 in the same Note, add the following — 

The power to make a reference under this section has been conferred upon 
the Chief Controlling Revenue Authority and not upon any ministerial ofificer 
subordinate to it. Such references are not of an administrative character but 
are judicial in nature and it is only when the Chief Controlling Revenue 
Authority, after applying a judicial mind to the consideration of the questions 
before it, requires the opinion of the High Court, that it may make a reference 
under this section.®*” 

(iii) In the same Note, insert after foot-note No. 2a — 

“2b. (’50) 37 AIR 1950 S. 0. 218 (220) (S 0), 

2c. ('51) 38 AIR 1951 Mad 276 (276) : 1950-2 Mad L Jour 399 (DB). 

2d. ('48) ILR (1948) 2 Cal 323 (330) (FB), Statidard Coal Co. Ltd. v. Chief Controlling Revenue 
Authority, Bengal. (Stamp duty payable already adjudicated upon by Board of Revenue — 
Board still referring matter to High Court in compliance with order under S. 45, Specific 
Relief Act.)” 

(iv) In the same Note, add in foot-note No. 6 — 

“(’50) 37 AIR 1950 All 319 (319) (SB), In the matter of Sonharsa Kuer. (Chief Controlling Revenue 
Authority must state the case and the questions required to be answered and its own opinion 
thereon.)” 

(v) In the same Note, add after foot-note No. 6 — 

“6a. ('50) 87 AIR 1950 All 3l9 (319) (SB), In the matter of Sonharsa Kuer." 


8. (’31) Beng 8 M, Vol 1, page bl. 1^18^ 

Court’s judgment in Stamp Branch File 


l5om M : O'* 

Commieaumer, Central Division. 
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Thoiiffh the terms of the section are permissive Boards of Revenue are disposed 
to understand the intention of the Legislature to have been to secure a judgmen 
the High Court in doubtful cases onlyd 

Tn the undermentioned case^ of the Bombay High Court it was observed that 
the exercise of powers under the section being discretionary the public has no i ig 

to compel the t^Tt^roL^rlX^ive been 

r.p‘pS„' i “'rioS »' ~ 

by an order under S. 45, Specific Relief Act. 

o:E.Ks: 4 o... /r 

underLntioned case^ Garth, C. J. of the Calcutta High Court observed 

f u 

trspTculate upon the' possible nature 
of transactions of which we have no certain knowledge. 

Where an instrument in respect of which ^efermme is made iind^^^^^^^^^^ sectio ^ 

is not m existence at the date of reference, t g that a 

an opinion on the questions referred. , stamp duty chargeable in 

Collector acting under S. 31 and ^®®^S^° . . .u Qljjef^ontrollingRevenue- 

respect of a particular instrument may refer i | -^yijich may not be executed 

authority under S. 56 (2) even in this section, 

and the latter may in its turn refer the case to tne ni^n ^ „nder this 

The Chief Controlling Revenue-authority who makes^^ 

section is required to express his opinion on P 

Section 57— Note 1 

1. See (’33) Mad S M, page 56. 

2. See (’39) 26 AIR 1939 Bom 21o (217) . 

ILR (1939) Bom 320 : 182 Ind Cas 835, 

Dewarkhaiul Cement Co. Ltd. v. Secretary of 

2f.^T48) 35 AIR 1948 Bom 254 (259 260, 261) 

(DB), CHIEF CONTROLLESTG 
ATHORITY, BOMVAY V. :MAHARA- 

SHTRA, SUGAR MILLS, Ltd. . . 

(Tho word “may” is not merely permissive 

but is imperative. The subject has cle- 
fintely a right in certain cases to have a 
referred to the High Court and that right 
makes it obligatory upon the revenue auth^ 
rity to exercise the power given to it for the 
beneht of the subject.) , 

8. (’31) Beng S M, Vol I, page 61. (^?, 

Court’s judgment in Stamp Branch rile 


(’^9) 16 ^a/r 1^929 Cal 799 (800) : 57 Cal 669 : 
126 Ind Cas 135 (SB), In re Marine Insurance 

(’^efTTAIR 1926 Bom 51 (52) • 

•>99 Usaf Dadabhai v. Ckand Mohamed. 
(■94M894 BomPJ 147 (147). Reference under 

S Forest Cion^ru.. 

tors V. Secretary of State. 

4. (-78) 3 Cal 347 (350) (SB). In the Matter 

of Thomson's Policy. 

Also see S. 59 Note 1. 

5 (’15) 2 AIR 1915 All 33 (34) : 37 All 12o : 

°27 Ind Cas 501 (SB). In re Stamp Reference, 
a ro±\ 11 AIR 1924 Bom 524 (626) : 49 
Bom 73 : 84 Ind Cos 421 (SB), l^aman v. 

Commissioner^ Central Division. 
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Suit against aovernment.—\\hexe stamp duty is levied under this Act, no suit 
lies under S. 106 (2) of the Government of India Act, 1935, in the High CouH for 
declaration and refund of excess duty collected.^ 


2. Chief Conirolling Revenue-authority. — As to the definition of Chief ('on- 
trolhng Revcnue*authority see now S. 3 (Oa) of the General ( lauses Act. JsyT. 

It IS only the Chief Controlling Hevenue-authority that can make a reference 

under the section. Thus, a Conservator of Forests cannot make a reference under 
this section^ 


See also Note 4 on 8. 58. 


3. Case Meaning of. — Ihe word “case” in this section means a case which 
has not been finally and conclusively determined by the Collector or competent 
authority and which has to be disposed of in accordance with the Hi</h Court’s 
judgment under S. 5!) (2)b Thus, where a Collector acting under S. 40 (if (a) grants . 
a certificate that a particular instrument is not chargeable with duty or that it is 
duly stamped, the certificate is final and conclusive under S. 40 (2). The Board of 
Revenue is not competent to refer such a case under this section as there is no 
case pending before it which can be disposed of in conformity with the High Court’s 
judgment.^ Similarly, where a Collector under S. 40(l)(b) grants a certificate on 
pyment of duty and penalty, the certificate is final under S. 42 (2) and consequent- 
ly no reference can be made under this section.® But where the duty and penalty 
imposed under S. 40 (1) (h) is not paid and consequently no certificate is granted 
under S. 42, the Chief Controlling Revenue-authority can either itself revise the 
ordei under 8. 56 (1) or refer the case to the High Court under this section.^ 

An order of adjudication of stamp duty passed under S. 31 without any re- 
ference to the Chief Controlling Revenue-authority under S. 56 (2), is final if certified 
by the Collector under S. 32 and cannot be revised by the chief Controlling Revenue- 
authority either directly under S. 56 (1) or indirectly by way of a reference under 
this section.® The reason is firstly’, that the powers under S. 31 are not subject to 


7. (’39) 26 AIR 1939 Bom 215 (216, 217) : 

ILK (1939) Jioiii 329:182 Ind Cas 835, 
Dewarkhand Cement Co. Ltd. v. Secretary of 
State. (Such a suit may be in other Courts.) 

Sei'tion 57 —Note 2 

1. (’93) 1893 Bom P J 449 (450), Forest 

Contractors v. SecreUiry of State. 

Also see S. 2 (8) Note 1. 

S<*ction 67 — Note 3 

1. (’02) 25 Mad 752 (766) (SB), Reference 
under Stamp Act, S. 57. 

(’34) 21 AIR 1934 Lah 666 (666) : 16 Lah 
762 : 151 I. C. 458 (SB), ^lubarik Ahmad v. 
Faqir Ah?nad.. 

( 26) 13 AIR 1926 Bom 51 (52) : 91 Ind Cas 
299 (SB), Usuf Cadfibhai v. Chand Mahomed. 

2. (’02) 25 Mad 752 (756) (SB), Reference 
under Stamp Act, S. 57. 

3. (’18) 5 AIR 1918 All 181 (182): 40 All 
128 : 47 Ind Cas 299 (SB), In the matter of 
Kkuh Chand. (Note. — Statement in this 
cas© that such certificato is conclusive under 
S. 40 (2) is not correct.) 

(’02) 25 Mad 752 (758, 766) (SB), Reference 
under Stamp Act, S. 57. (Per Bhashyam 
Ayyangar J. — Certificate of Collector act- 
ing under S. 40 (1) (b) is final under S. 42 
and is not open to revision under S. 66 (1). 
Per Moore J. — Such certificate is not said to i 
be conclusive in S. 42 (2) as in the cas© of a 


certificate umler S. 40 (1) (a) and therefore 
can be interfered with even after the certi- 
ficate is granted.) 

[See also (’35) 22 AIR 1935 Nag .74 (55) : 31 
Nag L R 162 : 156 Ind Cas 213, Ketlnrmal 
Raghtmath v. Ratiram. (The certiticuto of 
Collector untier S. 40 (1) (ai i- final and 
probably an order under S. 4i» (1) (l))is also 
i final.)] 

Also see S. 40 Note 4 and S. 56 Notp- 1. 

4. (’32) 19 AIR 1932 Lah 495 (4'»6i : 13 Lah 
745 : 138 Ind Cas 758 (SB), Thnknrfias v. 
Emperor. 

(’02) 25 Mad 752 (766) (SB), Reference under 
Stamp Act, S. 57. (Per Jloore J. (Obiter).) 

5. (’02) 25 Mad 751 (752) (SB). Reference 
under Stamp Act, S. 57. 

Also see S. 32 Not© 2. 

[See however (’34) 21 AIR 1934 Cal 803 (804): 
61 Cal 656 : 152 Ind Cas 6ul (SB). In re 
United Provinces Electric Supply Co. (Per 
Costello J. (Obiter ) — There is nothing in 
the provisions of S. 32 which indicates that 
an adjudication under S. 31. is, necessarily, 
in all cases and for all purposes final. In 
this case the High Court, howev'er, ilirected 
the Board of Revenue to make a reference 
under this section as the Collector had 
impounded the document and proceeded 
under S. 40.)) 
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the control of the Chief Controlhng Revenue-authority under S. 56 (1) and secondly, 
tLre would he no case pending before that authority which could be disposed of 

accordance with tte High Court’s judgment. 

Where in a suit based upon an instrument bearing stamps of '“Proper des- 
criptoi the instrument is vaMated by a certiticate under S. 37 read with R 18^ 
Indian Stamp Rules, 1925, and the document is admitted in evidence and a decue 
passed, no “ference can be’ made to the High Conrt under this section as ho decision 
on the reference would be merely one on an abstract question and uould have no 
effect on the case which is already disposed of.® 

In the undermentioned cases’ it has been observed that a civil Court has no 
power to revise a Collector’s certificate under S. 32 or S. 37 except upon a reference 
by the Chief Controlling Revenue-authority under this section. It is 

xHth respect that these decisions, in so far as they imply that a , 

made in such cases under this section are not correct as the power of reference iind 

“this section is, as seen above, limited to peiiding cases. 

Where the stamp duty on a document is determined by f''®’ ^.°!.'®®^°;’ 

:S. 31 but the party refuses to pay the duty and applies to the Chief Co tio Ung 
Revenue-authority for revision of the order before the document 1 

under S. 33, the Chief Controlling Revenue-authority cannot reter the ^ase to ttie 
High Court as it has no controlling powers mider S. 56 (1) in such a case , the i o 
of the Chief Controlling Revenue -authority to refer a case under this section o y 
arises where it has resting on it the duty of disposing of the case. 

AVhere a declaration is made by an appellate Court under S. 61 at 
of the Collector and no steps are taken to set it aside, the declaration is na 
cannot be made the subject of reference under this section.** 

4. “Otherwise coming to its notice.*’ — The words “otherwise coming to 
mean a case coming to its notice otherwise than on a reference by le o 
under S. 56 (2). These words are very ^vide and they do not merely cover cases 

where the revenue authority wants to move the Hig^^ Court at his own 

but also cover cases where an application is made to it in that behalt by le su j • 

A case which is brought to the notice of the Chief Contiollnig Revenue-au i y 
in connexion with the exercise by the Collector of any of the powers w 
declared to be subject to the control of that authority is a case o ^ 

to its notice.^ Thus, an application to exercise the powers of con . ' 

(1) will be a case coming under this category. Similarly, it is etonm dutv 

application to the Chief Controlling Revenue-authority for refund of stajnp d y, 


6. (’26) 13 AIK 1926 Bom 61 (52) : 91 Ind Cas 
299 (SB), Usuf Dadabluii v. Chand Mahomed. 
1, (’ll) 7 Nag L R 26 (29) : 10 Ind Cas 702 

(DB), Tukaram v. Sonaji. 

(’26) 13 AIR 1926 Sind 211 (213) ; 94 Ind 
Cas 747, Pararam Hirji v. Pars Ram Hassa- 
nand. (7 Nag L R 26 followed.) 

<’35) 22 AIR 1935 Sind 48 (49) : 28 Sind L R 
266 : 153 Ind Cas 635, Qangaram v. Nur 
Ahmed. 

(AIR 1926 Sind 211 followed.) 

<’01) 23 AU 213 (216) : 1901 AU W N 54 (SB), 
Reference under Stamp Act, S. 67. (Crtificate 
under S. 37 — High Court entertained a 
reference under this section.) 

Also see S. 37 Note 5. 

S. (’32) 19 AIR 1932 Cal 736 (737) : 69 Cal 
1171 : 140 Ind Cas 57 (SB), In re Cook d? 


Keiuey. 

Lah 762 : 151 Ind Cas 458 (SB), Mubarik 
Ahmad v. Faqir Ahmed. (The term case 
in S. 57 (1) refers only to a case as yet un- 
decided by a competent authority, and the 
deLion to^ be given by the High Court imder 
sub-s (2) must clearly bo a decision on 
which action can be taken if thought ht.) 

Also see S. 61 Note 10. 

Section 57 — Note 4 /rir>\ 

1 (’48) 36 AIR 1948 Bom 254 

'chief Controlling Revenue Authmity, Bombay 
V. Mahrashtra Sugar 

(’02) 25 Mad 752 (754) (SB), Refeten^ 

under Sta^np Act, S. 57. tCose brought 
to the notice of the Revenue Board by Ins- 
pector-General of Registration.) 
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is a case otherwise coming to its notice which can be referred to the High Court 
under this section. ^ 

Before the Revenue-authority can refer to the High Court a case “otherwise 
coming to its notice” the Revenue-authority should be faced with the duty of dis- 
posing of the case, as indicated by the concluding words of S. 59^. In other words 
the case must not have been already finally determined by a competent authority. 

5. Sub-section (2). — This sub-section provides that when a case is stated vmder 
the provisions of sub-section (1) of this section it shall be decided by not less than 
three Judges of the High Court, Chief Court or Judicial Commissioner’s Court 
as the case may be. It may be noted here that the reference to Chief Court or 
Judicial Commissioner’s Court has been retained in the marginal note and sub-sec- 
tion (2) of this section by the A. C. A. O. while it has been omitted from S. 59 under 
which the procedure for disposing of the case stated is laid down. Moreover, imder 
sub-section (1) as it stands now after the adaptation made by A. C. A. O. there i& 
no provision made for statement of a case by the Chief Court or Judicial Commis- 
sioner’s Court. A subsequent Provincial Amendment made with respect to 
Himachal Pradesh provides for the statement of case by the Judicial Commissioner’s 
Court, 


*58. If the High Court, ^[* ♦ *] is not satisfied that the statements contained 


Power ot High Court, 
to call for further par- 
ticulars as to case 
stated. 


in the case are sufficient to enable it to determine the questions 
raised threby, the Court may refer the case back to the Revenue- 
authority by which it was stated, to make such additions thereto 


or alterations therein as the Court may direct in that behalf. 


a. Tho words ^‘Chiof Court or Judicial Oomnaissioner's Court" were omitted by A. 0. A. O- 


*[1879— S. 47 ; 1869— S. 41 (c).] 


t 59. (1) The High Court, »[* * *] upon the hearing of any such case, shall de- 
Procfduro in dispos- cide the questions raised thereby, and shall deliver its judgment 
ing of cast^ stated. thereon containing the grounds on which such decision is founded. 


(2) The Court shall send to the Revenue-authority by which the case was stated, 
a copy of such judgment under the seal of the Court and the signature of the Registrar ; 
and the Revenue-authority shall, on receiving such copy, dispose of the case con- 
formably to such judgment. 


a. The words "Chief Court or Judicial Commissioner’s Court" were omitted by A. 0. A. O, 


■^[1879— S. 48 ; 1869— S. 41 (d). Of. (1870) 33 & 34 Viet., C. 97— S. 19 (3), (4), (5) j 

(1891) 54 & 55 VIct., C. 39— S. 13 (3), (4), (5).] 


2. See (’09) 36 Cal 645 (646) : 2 Ind Cas 843 
(SB), In re R. A. Baxter. (In this case the 
High Court entertained a reference from 
Board of Revenue and granted refund under 
S. 52 (a). ) 

8. (’32) 19 AIR 1932 Cal 736 (737) : 59 Cal 
1171 : 140 Ind Cas 57 (SB). In re Cook 
Kelvey. 

[See also (’18) 5 AIR 1918 All 181 (181, 182) * 


( 40 All 128 : 47 Ind Cas 299 (SB), In 

matter of Khub Chand. (Revenue-autho- 
rity referring a case coming to its notice 
while scrutinising the monthly statemen 
of cases of the infringement of 
submitted by the Controller under ^ 
of Stamp Manual. It should be deemed to 
be a case otherwise coming to its noti^ 
within S. 57 (1) provided it is not fanauy 

disposed of.)] 


PROCEDURE IN DISPOSING OF CASE STATED [S 59 N 1-2 : S 60] -17^ 

1. Scope of the section. — The section lays down the procedure to be followed 
by the High Court in disposing of the case stated by the Chief Controlling Revenue- 
authority under S. 57.^ The case must be decided, under S. 57 (2) which is 
mandatory, by a Bench of at least three Judges of the High Court. ^ The High 
Court is to give its decision on all the questions raised by the reference and deliver 
a judgment containing the grounds of its decision. A copy of such judgment is 
then to be sent under the seal of the High Court to the referring authority who shall 
dispose of the case in accordance with such judgment. 

The High Court’s jurisdiction under this section is essentially advisory and 
not original^*^ and is confined to cases which have actually arisen for disposal by 
the Chief Controlling Revenue-authority as it is only such cases that can be referred 
to the High Court under S. 57. The High Court’s opinion is only meant as a guidance 
to the Chief Controlling Revenue-authority in disposing of an actual case that has 
arisen. An abstract question not necessary for the disposal of any particular case 
can neither be referred to nor decided by the High Court under these provisions. 

Further, the High Court can only decide the question actually propounded by 
the Chief Controlling Revenue-authority and cannot go into questions disposed of 
by such authority 

The following observations of Garth C. J. of the Caleutta High Court in the 
imdermentioned case® are worthy of note : 

“ I feel very strongly that, in giving an opinion on questions 

mitted to us by the Board of Revenue, which may serve in the future as guide 
to the Board imposing’ taxes upon the public, we are bound to advice upon the 
actual facts before us, and have no right to speculate upon the possible nature of 
transactions of which we have no certain knowledge.” 

2. Refund of stamp duty. — See Notes on Section 45. 


*60. (1) If any Court, other than a Court mentioned in section 57, feels doubt as 

Statciiiunt of case to the amount of duty to be paid in respect of any instrument 
by other Courts to under provLso (a) to section 35, the Judge may draw up a State- 
High Court. ment of the case and refer it, with his own opinion thereon, for the 

decision of the High Court, ^[* * *] to which, if he were the Chief Controlling 
Revenue-authority, he would, under section 57, refer the same. 


♦[1879—8. 49.] 


Section 59 — Note 1 

1. (’26) 13 AIR 1926 Bora 51 (52) ; 91 Ind 
Cas 299, Usuf Dadabhai v. Chand Mahomed. 

2. (’30) 17 AIR 1930 Bom 392 (393): 128 
Ind Cas 31 (FB), Collector, Ahmednagar v. 
Rambhau. 

2a. (’48) 35 AIR 1948 Bom 264 (257) (DB)» 

ChieJ Controlling Rev. Authority Bombay v* 
Maharashtra Sugar Mills, Ltd. [Application 
under, for ordering Chief Controlling Revenue 
Authority to state a case xmder S. 57 (1), 
Stamp Act — High Court acting under S. 59 
exercises advisory jurisdiction and not origi- 


nal jurisdiction — Order under S. 45, Specific 
Relief Act, if passed would not contravene 
provisions of S. 226, Government of India Act.] 

3. (’32) 19 AIR 1932 Cal 736 (736, 737) : 
69 Cal 1171 : 140 Ind Cas 57 (SB), In re 
Cook <h Kelvey. (After CoUector has deter- 
mined the duty payable under S. 31 , Board 
of Revenue cannot refer case to High 

Court.) 

4 (’42) 29 AIR 1942 Lah 257 (269) : 202 

ind Cas 670 (SB), Puran Chand v. Emperor. 

5. (’78) 3 Cal 347 (350) (SB), In the matter of. 

Thomson' 8 Policy. 

Also see S. 57 Note 1. 
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(2) Such Court shall deal with the case as if it had been referred under section 
57, and send a copy of its judgment under the seal of the Court and the signature of 
the Registrar to the Chief Controlling Revenue-authority and another like copy to 
the Judge making the reference, who shall, on receiving such copy, dispose of the case 
conformably to such judgment. 


(3) References made under sub-section (1), when made by a Court subordinate to 
a District Court, shall be made through the District Court, and, when made by any 
subordinate Revenue Court, shall be made through the Court immediately superior. 


a. The words ‘‘Chiet’ Court or Judicial Cominissionfr’s Court" were omitted by A. C. A. O. 


N.W.F.P. 


Relevant reference to other Act. 


The reference to the Chief Controlling Revenue-authority is to be construed as 
referring to the Revenue Commissioner . — See S. 6 (1) (d) of the North-West Frontier 
Province Law and Justice Regulation, 1901 (VII of 1901). 

SYNOPSIS 

1. Scope of the section. 5. Proper time for making reference. 

2. “Any Court.” I 6. Reference after Collector’s certilicate. 

3. “Feels doubt.” 7. No abatemet of reference on death of 

4. “As to the amount of duty to be paid I party. 

in respect of any instrument under proviso 8. Sub-section (2). 

(a) to section 35.” 9. Sub-section (3). 

1. Scope of the section. — This section provides for a reference to the 
Court by a Court just as section 57 provides for such reference by the Chief 
Controlling Revenue-authority. The procedure is analogous.^ 

The reference is to be made where the referring Court feels a doubt as to the 
amount of duty payable in respect of a document under Proviso (a) to S. 35. See 
also Note 3. 

2. “Any Court.”— The words used in sub-s. (1) of the section are ; - If any 
Court, other than a Court mentioned in S. 57, feels doubt as to the amount of duty 
to be paid in respect of any instrument under Proviso (a) to S. 35.” As the words 
“ to be paid ” show, the reference under this section can only be made before a 
document is admitted in evidence. Where, after the trial Court has admitted a 
document in evidence, the appellate Court feels a doubt as to the duty chargeable 
on such document, it cannot proceed under this section,*- but can only do so under 

5. 61, sub-s. (2). 2 

3. “Feels doubt.”— In order that this section may apply the Judge desiring 
to make the reference must feel doubt as to the amount of duty to be paid.*^ Where 


Section 60 — Note 1 j 

1. (’06) 1906 Pun L R No. 131 p. 428 (430) I 

(FB), Jai Devi v. Qokal Chand. 

Section 60 — Note 2 

1. t(’35) 22 AIR 1935 Mad 382 (383) : 156 
Ind Cas 61 (SB), Somayya v. Anjatieyidu. 

♦(’88) 11 Mad 38 (38) (SB), Reference under 
Stamp Act, S, 49. 

2. (’35) 22 AIR 1935 Mad 382 (383) : 156 
Ind Cas 61 (SB), Somayya v. Anjaneyulu. i 

Also see S. 60 Note 2. 

Section 60 — Note 3 

l.t(’06) 1906 Pun L R No. 131 page 428 (430) 
(FB), Jai Devi v. Qokal Chand. 

•(’88) 11 Mad 38 (38) (SB), Reference under 


Stamp Act, S. 49. 

38) 25 AIR 1938 Oudh 226 (227) : 14 Luck 
127 : 177 Ind Cas 733 (SB), Sitaram v. Gaya- 
iin. (Suit on agreement — Report that 
^reement was insufficiently stamped-— 
Suit decreed in oversight of report— Another 
‘oport — Court ordering document to be un- 
:)Ounded and sent to Collector for necessa^ 
action — Collector certifying document to M 
properly stamped — Court thinking^this ^ ^ 

ncorrect making reference under S. 60 ( ) 
Reference held incompetent as there was no 
ioubt in the mind of the Court.) 

40) 15 Luck 318 (319): 185 Ind 

FB), HimayatuUah V. Parbhoodayal. (Mua-ui 
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he has no doubt and holds clear and definite views as to the law applicable (ni the 
ouestion of stamp duty to be paid, he cannot make a reference under this section 
merely because there is no authority on the point by the High Court to whi li he 
is subordinate, or because the question is of some importance, = or because the 
point referred is "not altogether free from doubt. ^ 

Where a Court considers a document to be not duly stamped and impounds it, 
it cannot be said to feel any doubt as to the stamp duty payable on the iustrumeut. 
Hence in such a case, if the Court sends the instrument to the Collector uikU i .s. .18 
and the Collector under S. 40 certifies that the document is duly stamped, the (’ourt 
cannot re-open the question by making a reference under this section. ^ 


4. “As to the amount of duty to be paid in respect of any instrument under 
proviso (a) to section 35.” — The doubt must relate to the ajnount of duty to be paid 
in respect of an instrument under Proviso (a) to S. 35.^ Thus, under Pro\ iso (a) 
to S. 35, instruments chargeable with a duty of one anna or half an anna, bills of 
exchange and promissory notes cannot be admitted in evidence even on pa\ luent 
of duty and penalty. If a Court, therefore, holds that a certain document i^ a 
promissory note it cannot make a reference under this section even it it feels doubt 
as to the amount of duty to be paid in respect of it." But the question whether a 
certain document is a promissory note or an instrument evidencing an agreeinent 
to secure the repayment of a loan made upon the deposit of title deeds and if latter, 
what is the amount of duty chargeable on it is one that comes within the purview 
of the section.® So also the question whether a certain document is a bond and 
what amount of duty is payable on it comes under the section.* But tlie cpiestion 
whether an instrument chargeable with an adhesive stamp can be admitted in 
evidence on payment of deficient duty and penalty or the question whether an 
adhesive stamp affixed to an instrument chargeable with an impressed stamp can 
be taken into calculation in fixing the amount of duty and peiialty payable on it 
is not one that can be referred under the section.® 


A reference will not be competent under this section after the dut}’ and the 
penalty is levied by the Court. Where, however, it appeared that the Judge had 
already determined to make the reference before such levy of duty and penalty 
but the actual reference was framed after such levy the reference was held com- 
petent.® 


ailjiiitting document in evidence on pay- ! 
ment of duty and penalty — After decision ' 
munsif sending document to Collector under 
S. 38 — Collector holding that document was 
exempt from stamp duty — Munsif disagree- 
ing with Collector and making reference 
to Chief Court under this section — Held, 
there was no doubt in the mind of the Court 
as to the amount of duty to be paid — Re- 
ference was incompetent. AIR 1938 Oudh > 
226 ; 14 Luck 227 (SB) followed.) 

(’32) 19 AIR 1932 Lah 172 (173) : 135 
Ind Cas" 200 (SB), Amur Singh v. Asa. 

8. (’83) 1883 Bom PJ 334 (FB), Keval v. 

Jetfui. 

4. (’38) 25 AIR 1938 Oudh 226 (227) : 14 

Luck 227 : 177 Ind Cos 733 (SB). Sitaram 
V. Qayadin. 

<*40) 15 Luck 318 (319): 185 Ind Cas 401 


(FB), Himayatullah v. Farbhoo D'lyol. 

Section 60— Note 4 

1 (’06) 1906 Pun LR No. 131 page ‘.28 

(430) (FB), Jai Devi v. Qokal Chnnd. 

2. (’83) 1833 Pun Re No. 195 page 586 (588) 
(FB), Baiju v. Jowahir. 

3. (’91) 1891 Bom P J 284 (DB), Qopinaih 
Da^laji v. Baleratn Dadaji. 

4 (’22) 9 AIR 1922 Cal 462 (453) : 49 Cal 

729 : 67 Ind Cas 780 (FB), Bidhuranjan 
Majumdar v. Mangan Sarkar. 

5. (’91) 1891 Bom P J 284 (DB), Gopinath 

Dadaji v. Baleram Dadaji. 

6 (’22) 9 AIR 1922 Cal 452 (453) ; 49 Cal 

729:67 Ind Cas 780 (FB), Bidhuranjan 
Majumdar v. Mangan Sarkar. 
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5. Proper time for making reference. — As seen in Note 2 the proper time for 
making a reference under this section is before the admission of an instrument in 
evidence by the trial Court. here a suit is dismissed before it comes to any hearing 
the question of admission of an instrument in evidence is not before the Court and 
reference is not competent in such a case.^ So also, where an instrument is admitted 
in evidence by the Court on payment of duty and penalty^ or without such pay- 
ment^ reference at a later stage will not be competent because there was no doubt 
in the mind of the Court when the instrument was admitted. 

6. Reference after Collector’s certificate. — A reference under this section 
cannot be made after an instrument has been impounded and sent to the Collector 
under the provisions of S. 38, sub-s. (2) and his certificate obtained under S. 40 of 
the Act.* In such a case, the Court cannot be said to have felt doubt as to the 
amount of stamp duty payable on the instrument. 

7. No abatement of reference on death of party. — In the undermentioned Patna 
case* it was observed as follows : 


■■ The widow has died since the reference was made, but since the reference 
is made by the District Judge for instructions on a point of difficulty arising 
under the Indian Stamp Act, no question of abatement arises on account of 
the death of the widow.” 

These observations suggest that a reference under this section will not abate by 
reason of the death of the party after such reference. In the above case, the widow 
was the executant of the instrument. 


8. Sub-section (2). — Sub-section (2) of the section provides that the Court to 
which reference is made shall send a copy of its judgment to the Chief ControlUng 
Revenue-authority and another like copy to the Judge making the reference. The 
corresponding S. 49 of Act I of 1879 did not contain provision for sending a copy to 
the Chief Controlling Revenue-authority. 

rhe sub-section requires the Court to which reference is made, to “deal with the 
case as if it had been referred under S. 57.” Under S. 59, the Court to which a case 
is referred under S. 57, is to “decide the questions raised thereby.” Hence, even 
in a reference under S. 60, it would seem that the Court should decide the questions 
raised by the reference. In the undermentioned case* Iqbal Ahmad, Acting C. J-, 
of the Allahabad High Court observed as follows : — 

“ After all, on a reference of the present description (Reference under S. 60, 
.stamp Act), the broad question that falls to be decided is whether or not the 
instrument is sufficiently stamped and this Court is not called upon to specifically 
answer the questions formulated in the reference.” 

Thus, it would seem, the “questions raised by a case” are not necessarily identical 
with the “questions formulnted in a reference.” 


Section 60 — Note 5 

1. (’00) 1906 Pun L R No. 131 page 428 
(430) (FB), Jai Devi v. Qokal Chand. 

2. (’40) 15 Luck 318 (319) : 185 Ind Cas 
401 (FB), Hirnayatullah v. Parbhoo Dayal. 

3. (’38) 25 AIR 1938 Oudh 226 (227) :14 
Luck 227 : 177 Ind Cas 733 (SB), Sitaram v. 
Gay ad in. 

Section 60 — Note 6 

l.t(’06) 1906 Pun L R No. 131, page 428 
(430) (FB), Jai Devi v. Qokal Chand. 

(’38) 25 AIR 1938 Oudh 226 (227) : 14 Luck 177 


Ind Cas 733 (SB), Sitaram v. Gayadin. 
(’40) 15 Luck 318 (319) : 185 Ind Cas 401 
I (FB), Hirnayatullah v. Parbhu Dayal. 

Section 60 — Note 7 

1. (’38) 25 AIR 1938 Pat 33 (33) : \J 

95 : 172 I. C. 847 (SB), Inthe maUer oj Khetra- 
rnoni Debya. 

Section 60 — Note 8 

1. (’41) 28 AIR 1941 AU 243 (218) * ^ 

(1941) All 471 : 195 Ind Cos 791 (FB), L. «• 
Sugar Factory, Pilibhit v. Moti. 
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9. Sub-section (3).— Under this sub-section reference by a Court subordinate 
to a District Court is to be made through the District Court. Where the Judge of 
the Subordinate Court feels no doubt as to the amount of duty to be paid and does 
not ask the District Court to have the case referred to the High Court, the District 
Court cannot, itself, make the reference under sub-s. (1) of this section.^ 


*61. (1) When any Court in the exercise of its civil or revenue jurisdiction or 
Revision of certain ^jjy Criminal Court in any proceeding, under Chapter XII or 

ve^arlu^ tL ^^i- Chapter XXXVI of the Code of Criminal Procedure, 1898, makes 
ency of^ftamps. any order admitting any instrument in evidence as duly stamped 
or as not requiring a stamp, or upon payment of duty and a penalty under section 35, 
the Court to which appeals lie from, or references are made by, such first-mentioned 
Court may, of its own motion or on the application of the Collector, take such order 
into consideration. 

(2) If such Court, after such consideration, is of opinion that such instrument 
should not have been admitted in evidence without the payment of duty and penalty 
under section 35, or without the payment of a higher duty and penalty than those paid, 
it may record a declaration to that effect, and determine the amount of duty with 
which such instrument is chargeable, and may require any person in whose possession 
or power such instrument then is, to produce the same, and impound the same 
when produced. 

(3) When any declaration has been recorded under sub-section (2), the Court 
recording the same shall send a copy thereof to the Collector, and, where the instrument 
to which it relates has been impounded or is otherwise in the possession of such Court, 
shall also send him such instrument. 

(4) The Collector may thereupon, notwithstanding anything contained in the 
order admitting such instrument in evidence, or in any certificate granted under sec- 
tion 42, or in section 43, prosecute any person for any offence against the Stamp-law 
which the Collector considers him to have committed in respect of such instrument : 


Provided that — 

(а) no such prosecution shall be instituted where the amount (including duty 

and penalty) which, according to the determination of such Court, was 
payable in respect of the instrument under section 35, is paid to the 
Collector, unless he thinks that the offence was committed with an 
intention of evading payment of the proper duty ; 

(б) except for the purposes of such prosecution, no declaration made under 

this section shall affect the validity of any order admitting any instru- 
ment in evidence, or of any certificate granted under section 42. 

SYNOPSIS 

1 . 

2 . 

3. 

4. 

6 . 


♦L1879— S. 50.] 


Scope and object of the section. , 

Instruments to which this section applies. ' 
Criminal Court. 

“Makes any order admitting any instru- 
ment in evidence.** 

Courts empowered to act underjhis section. 
Application by Collector — Form of. 


7. Notice of application by Collector. 

8. “May record a declaration.*’ 

9. “Determine the amount of duty.” 

10. Order under sub-section (2), if final. 

11. Prosecution by Collector. 

12. Proviso (b). 


Section 60 — Note 9 

1. (’88) 11 Mad 38 (38) (SB), Reference under 


Stamp Act, S. 49. (Section 49 of Act I of 
1879.) 
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1. Scope and object of the section, — This section provides for revising the 

decisions of subordinate Courts regarding the suflSciency of stamp duties paid on 
instruments. 


1 liis is the only section in the Act under which the admission of an instrument 
in e\ idence can be called in (question on the ground that it has not been properly 
stamped.! It does not, however, affect the provisions of S. 36, that is to say, a 
Court acting under this section has to regard the instrument as admissible in evidence, 
and. at the same time, to determine the sufficiency of the duty.^ The appellate 
Court under this section, therefore, cannot reject a document as inadmissible in 
evidence owing to its not being duly stamped, after the document has once been 
admitted by the trial Court.^a (See Proviso (b) and Notes on S. 36.) 


1 he object of the section is the protection of the Government revenue.^ For 
this purpose it empowers an appellate Court or a Court of reference, of its own motion 
or on the application of the Collector, to take into consideration the order of a 
suhoniinate Court and to ascertain whether the Government revenue has suffered 
and wiiither a higher duty and penalty than that recpiired by the Court of first 
instance ought to luive been demanded from the person filing the instrument.* If 
the ( oui t is of such opinion it may make a declaration to that effect and determine 
the proper duty and penalty. It may then impound the instrument and send the 
same along with f^^my of the declaration to the Collector who may prosecute the 
person liable to pa;\Tm' duty and penalty. 


An appellate Court has no power to make a reference to the High Court under 
S. 60 which only apjjlies before the admission of a document in evidence. After 
a document has been admitted in evidence by the trial Court, the appellate Court 


Section 61 — Note 1 

1. ( So) 8 ilacl oO*l (o(i6) (S13), Reference 

under i'itamp Act, S. 46. 

(’21) 8 AIK 1921 Cal 613 (614) : 77 Ind Cas 
84.0 (DB), Runglal Kaloorarn v. Kcdarnath. 
(’19) 6 AIK 1919 Cal 235 (239) : 51 Ind Cas 
88 (DB), Biswanath v. (Jovindachandra. 

( 89) 13 Boin 493 (496) (DB), Gurpadapa 
Binyrapa v. Naro Vithal Kulkarni. 

(’89) 13 Jioni 449 (457) (FB), Devachand v. 
Hirachand Kamaraj. 

(’25) 12 AIK 1925 Mad 1215 (1215) : 91 Ind 
Cas 540 (DB), Nayappa Chetty v. V. A. A. R. 
Firm. 

(’18) 5 AIR 1918 Mad 1066 (1068); 39 Ind 
Cas 448 (DB), Seshayya v. Venkata Svhbayya, 
(’82) 4 Mad 137 (140): 6 Ind Jur 127 (DB). 
Venkata Chinnaya Rau v. V enkataramaya 
Garu. 

(’12) 39 Cal 669 (678) : 16 Ind Cas 153, Bomtay ' 
C'o. Ltd. V. National Jute Mills Co. Ltd. 

(’23) 10 AIR 1923 Nag 109 (110) : 67 Ind Cas 
310, Ruje Udajiram v. Rajeshwar. 

(’86) 12 Cal 64 (66, 67) (DB), Punchanund 
DasN Chowdhry v. Taramoni Chowdhrain. 
[See however, (’80) 2 All 5.54 (559) : 5 Ind 
Jur 92 (DB), Sajdar AH Khan v. Lachman 
Das. {Held that an objection nnay properly 
be taken in a Court of first appeal to an 
unstamped document, an<l such Court is 
bound to entertain the objection and may 
direct that the document be stamped and 
the penalty imposed — Case before intro- 
duction of this section.)} i 


, 2. (’25) 12 AIR 1925 Mad 1215 (1215): 91 

Ind Cas 494 (DB), Nagappa Chetty v. V. A. A. 
R. Finn. (Where a document has been 
admitted by the trial Judge in evidence it 
is not open in appeal to question that ad- 
mission. (A I R 1915 Cal 280 and AIR 
1916 PC 41 : 43 Ind App 264 : 38 All 494 
(PC) foil.)— It is open to the appellate Court 
to send tho document on for the proper 
collection of penalty.) 

(’10) 7 Ind Cas 582 (583) (DB) (Cal). Syed 
Basir-ud-din Ahmed v. Kalika Prasad Singh. 
Also see S. 36 Note 6. 

2a. ( 82) 4 Mad 137 (140): 6 Ind Jur 12T 

(DB), Venkata Chinnaya Rau v. Venkata- 
ramaya Garu. 

(’02) 25 Mad 752 (758) (SB), Reference under 
Statnp Act, S. 57. 

3. (’10) 7 Ind Cas 582 (583) (DB) (Cal),. 
Syed Basir-ud-din Ahmed v. Kalika Prasad 
Singh, 

[See also (’21) 8 AIR 1921 Cal 613 (616): 
77 Ind Cas 845 (DB), Rung Lai Kaloorarn 
V. Kedar Nath Kesriwal. (Under S. 36 d 
any penalty is to be exacted, it can only 
exacted under S. 61 — The revenue then 
protected, so far as it is protected by tha 
section.)] „ 

4. (’86) 12 Cal 64 (66, 67) (DB), 

nund Dass Chowdhry v. Taranu>n* Cnow- 

dhrain. 

(’02) 25 Ma<l 752 (758) (SB), Reference under 
Stamp Act, S. 57. 
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can act, if at all, only under this section.® 

So also, after a document has been admitted in evidence, and judgment has 
been delivered in the case, the Court which has admitted the document cannot 
re-open the question of admissibility of the document and impomid the document. 
The only remedy, if any, in such a case, is that under this section.® 

The Chief Controlling Revenue-authority is not a necessary party to a ])roceeding 
under this section.’ 


2. Instruments to which this section applies. — Snh-sect:on (2) shows that 
this section only applies to instruments admissible under S. To on payment of duty 
and penalty. Hence, this section does not apply to promissory notes, etc., which are 
excepted under Proviso (a) to S. 35 and which, if not duly stamped, cannot be 
admitted in evidence even on the payment of penalty.^ 

3. Criminal Court. — Section 50 of the Act of 1879 did not apply to criminal 
Courts though, in regard to certain proceedings, such Courts were within the pro- 
visions relating to the impounding of documents and their admission in evidence 
on payment of penalty. The result was that if a criminal Court admitted a docu- 
ment in such proceedings, its decision as to the amount of duty and penalty payable 
became final while a similar decision of a civil or revenue Court was subject to 
revision under S. 50. This anomaly has now been remedied by making this section 
applicable to criminal Courts also in regard to the above-mentioned proceedings.^ 


4. “Makes any order admitting any instrument in evidence.” — Sub-section 
(1) of this section empowers an appellate Court to take into consideration the order 
made by a subordinate Court admitting an instrument in evidence. The (piestion 
arises whether the order contemplated here is an express order made by the subor- 
dinate Court or whether it can be an implied order. On this Cjuestion there is a 
conflict of opinion. It \vas held by the Chief Couit of the Punjab in Firan Ditta 
V. Mangal iSingh^ that this section has no applicability in a case where the Court 
of first instance makes no order with regard to the stamp. Following this decision 
the High Court of Lahore has held that an order contemplated by this section must 
have real existence and that an order by implication cannot be taken into con- 
sideration by an appellate Court and cannot validly form the subject-matter of 
consideration for the purpose of issuing a declaration.^ Dissenting from the view of the 
Lahore High Court, the Judicial Commissioner’s Court of Peshawar has held that 


5. (’35) 22 AIR 1935 Mad 382 (383) : 156 
Ind Cae 61 (SB), Somayya v. Anjaneyulu. 

Also see S. 60 Note 2. 

6. (’40) 36 AIK 1949 Nag 214 (215): ILK 
(1948) Nag 950, Paiku Kaahinath v. Qaya. 
(Case re-open<.d after signing of decree to 
impound document — High Coui*t has juris- 
diction to revise order under S. 115, Civil 
PC) 

(’37) 24 AIK 1937 Mad 763 (764) : 174 Ind 
Cas 20, Punakula Rao v. Kumaraawami. 

7. (’45) 32 AIR 1945 Nag 178 (179) ; ILK . 
(1945), Nag Q2S Lokmat Motor Service v. New 1 
Lokuiat Lodging. (AIR 1943 Nag 97 : ILR 
(1943) Nag 520 foUowod.) 

(’43) 30 AIR 1943 Nag 97 (98) ; ILK (1943) 
Nag 520 : 204 Ind Cas 94, In re NarayuruJaa 
Nathuratn. 
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l.t(’36) 22 AIK 1935 AU 410 (411) ; 154 Ind 


Cas 517, Lakhmidaa x. Lakhorarn. 

(’89) 13 Bom 449 (453) (FB), Devachand v. 
HirachanO Kaniaraj. 

(’83) 1883 Pun Ke No. 195 p. 586 (588) (FB), 
Baiju V. Jou'ahir. 

Section 61 — Note 3 

1. See the Statement of Objects and Reasons 
of the Bill of 1897. 
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1 (’08) 1908 Pun Re No. 108 p. 498 (500) : 

1908 Pun WK No. 207. (Document ad- 
mitted in evidence without demur or objec- 
tion.) . V . , 

2. (’46) 33 AIR 1946 Lah 205 (266) : 222 Ind 

Cas 566 (DB), Emperor v. Gian Chand. 
(Words “making nn order” make it 
perfectly clear that there must bo a formal 
expression of opinion by the Court — AIR 
1935 Lah 909 Foil and AIR 1929 Lah*770 : 
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the order may be an implied one.^ It is submitted that the Peshawar view is correct. 

See also Note 2 on section 36. 

5. Courts empowered to act under this section. — ^The power to revise the decision 
of a Court as to the sufficiency of stamp duty is given to 'the Court to which appeals 
he from, or references are made by, such first-mentioned Court.” Clearly, therefore 
a Court admitting an instrument in evidence on payment of duty and penalty 
cannot afterwards revise its own order and itself make a declaration under sub-s. (2).^ 

References from Provincial Small Cause Courts are made to the High Court. 
Hence the Collector can make an application under this section to the High Court 

in respect of an order of a Small Cause Court admitting in evidence an insufficiently 
stamped instrument. ^ 

But no appeal or reference lies to the High Court from the Court of a Mamlatdar. 
It is, therefore, not open to the Collector to make an application to the High Court 
in reference to an instrument received in evidence by the Mamlatdar.^ 

A bond, which was the basis of a suit, was endorsed by the Court showing 
that it was admitted, th(4ugh no separate order admitting the instrument was made. 
3 he suit was decreed and an appeal to the High Court was dismissed. An applica- 
tion under this section was made to the High Court by the Collector. It was con- 
tended on behalf of the non-applicant that the order impliedly admitting the instru- 
ment was contained in the decree of the lower Court which was merged in the decree 
of the High Court and that, therefore, the application could only lie to their Lord- 
ships of the Privy Council and not to the High Court. It was held that as the en- 
dorsement upon the instrument was made at the time of its production and not on 
the date of the decree, the order admitting the instrument could not be implied 
from the decree which was merged in the decree of the High Court and that, therefore, 
the application to the High Court was competent."* 

Where an appeal from the decree of a Sub-Judge lay to the High Court but the 
■declaration under this section was made by the District Judge it was held that the 
declaration made by the District Judge could be treated as a declaration made by 
the High Court since the High Court could make it of its own motion and also 
because the Collector would refer the matter to the High Court.® 

6. Application by Collector — Form of. — The power to be exercised by the 
appellate Court imder this section is by way of revision as is shown by the marginal 
note to the section. But the intention of the Legislature was not that there should 
be a regular application in writing in the form of a revision by the Collector. A 
letter from the Collector is, therefore, a sufficient compliance with the requirement 

• of this section and a declaration will be given thereon.* 


11 Lah 77 distinguished.) 

(’35) 22 AIR 1935 Lah 909 (910) : 161 Ind 
Cas 484, Mirza Faridun Beg v. Emperor. 

3. (’36) 23 AIR 1936 Pesh 186 (188): 165 

I. C. 95, Collector of Peshawar Mohammad 
Ashraf Kfian. (Endorsement on document 
showing that it has been admitted — No 
separate order admitting document — Wit- 
nesses examined on its basis and document 
relied upon in judgment — Held, all this 
.amounted to an order admitting the docu- 
ment and therefore an order that can form 
the subject-matter of proceedings under S. 
61.) 

Section 61 — Note 5 

•1. (’85) 88 Mad 564 (566) (SB), Rejererwe 


under Stamp Act, S. 46. 

2. (’92) 15 Mad 259 (260, 261) (SB), Refer- 
ence under Stamp Act, S. 50. 

3. (’97) 1897 Bom P J 118 (FB), Dagaji v 
Vaman. 

4. (’36) 23 AIR 1936 Pesh. 186 (188): 165 
Ind Cas 95, Collector of Peshawar v. 
Mohammad Ashraf Khan. 

5. (’35) 22 AIR 1935 Lah 900 (910) : 161 
Ind Cas 484, Mirza Faridun Beg v. Emperor. 

Section 61 — Note 6 

1. (’42) 29 AIR 1942 All 147 (148) : ILR 

(1942) All 157 : 199 Ind Cas 252 (FB), Shyam 

Lai Bidhi Chand v. Mukund Lai. 
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7. Notice ot application by Collector. — When an application under this section 
is made by the Collector, no notice to the person liable is required to be issued.^ 

8. “May record a declaration.” — Sub-section (2) provides that the appellate 
Court may record a declaration that the instrument should not have been admitted 
in evidence by the lower Court without the payment of duty and penalty under 
S. 35, or without the payment of a higher duty and penalty. Obviously no necessity 
to make a declaration arises where the Court of appeal or reference considers that 
the amount of duty and penalty paid is sufficient and the instrument has been 
properly admitted in evidence under S. 35. No action can be taken under the 
section merely because the Collector moves the Court.'^ 

The sub-section does not empower the appellate Court to make a declaration 
in the case of an instrument in respect of which an exce^ss duty and penalty have 
been levied. The remedy in such a case is to apply to the Chief Controlling Revenue- 
authority for the refund of excess under S. 45. * In the undermentioned case,® 
however, the High Court of Allahabad made a declaration, on an application by the 
Collector under this section, that an excess duty and penalty had been recovered. 
It is submitted that the power under this section was wrongly exercised. 

The word “may” used in this sub-section shows that the power to record a 
declaration is discretionary and an appellate Court may refuse to exercise it.^ 

9. “Determine the amount of duty.” — Sub-section (2) empowers an appellate 
Court to determine the amount of duty chargeable ; it does not, however, say 
whether the Court should also determine the amount of penalty. But Proviso 
(a) to sub-s. (4), which must be read along with this sub-section, clearly shows that 
the determination by the Court must be of both the duty and penalty. Hence 
the Court has to make a declaration as to the amount of duty as also the penalty.^ 
In the undermentioned cases,® however, the High Court acting under this section 
seems merely to have determined the duty payable. 

Though the Court has to determine the duty and penalty, it is not empowered 
to levy the same. That power is confined to the Collector by sub-s. (4). The levy 
of the duty and penalty by the Court is, therefore, illegal.® The High Court of 
Bombay has, however, held that without adopting the procedure of this section and 
notwithstanding its terms, the appellate Court can levy the duty and penalty pro- 
vided it does not call in question the admission of the instrument in evidence on 
account of its not having been duly stamped.^ It is submitted that the decision 
cannot be accepted as laying down the correct law. 


Section 61 — Note 7 

1. (’26) 13 AIR 1926 Oudh 397 (397) ; 93 

Ind Cas 909 (DB) , Deputy Commissioner, 
Partabgarh v. Ram Harakh. 

Section 61 — Note 8 

1. (’34) 2 AIR 1934 Oudh 344 (344): 151 
Ind Cas 532 (DB), Jang Bahadur v. Bhagoo. 

(’82) 4 Mod 137 (140) : 6 Ind Jur 127 (DB), 
Chinnaya Rau v. V enkataramaya Qaru. 

2. (’33) Mad S M, p. 58. 

3. (’34) 21 AIR 1934 All 1052 (1053) : 152 
Ind Cae 41 (DB), In re Sukhdeo Prasad. 

4. (’33) Mad S M, p. 58. (Citing, B. P. 520, 

6th November 1893. — Under the latter part 
of S. 61, however, and the firat proviso 
thereto there is nothing to prevent the Collec- 
tor from prosecuting the executant of the 
document, if he oonsiders that there was an 
intention on his part of evading payment of 
the proper duty.) ^ 


Section 61 — Note 9 

1. t(’30) 23 AIR 1936 Cal 556 (561) : 63 Cal 
1098 : 167 Ind Cas 713 (DB), Bhupali Nath 
V. Basanta Kumar. 

(’24) 11 AIR 1924 Nag 408 (409) : 78 Ind Cas 
956, Nilkanth v. Kesheorao. 

(’24) 11 AIR 1924 Oudh 110 (110) : 73 Ind 
Caa 307, Rajendra Narayan v. OhaJJoor Khan. 
[See also (’27) 14 AIR 1927 Bom 195 (208) : 
61 Bom 247 : 101 Ind Cas 229 (DB), Lakh^ 
midas dy Co. v. Dorab Tata.^ 

2. (’36) 23 AIR 1936 Lah 838 (839) : 165 
Ind Cos 82, Roshanlal v. Mt. Vidya Wanti. 

(’26) 13 AIR 1926 Cal 877 (879) : 53 Cal 615: 
95 Ind Cas 483 (DB), dayman Bewa v. Easin 

35^^24) II air 1924 Oudh 110 (110): 73 
ind Cas 307, Rajendra Narayan v. OhaJJoor 

^XAan.^) (FB), Adarji 

2 S A 31 
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10. Order under sub-section (2), if final. — It has been held by the Chief Court 
of Oudh that the vrord “Court” used in this section has no other meaning than that 
which it bears in S. 115 of the Civil Procedure Code ; and hence a High Court has 
got power to entertain a revision under that section against the order or declaration 
of the lower Court made under this section.^ The order cannot, however, be made 
the subject of a reference to the High Court under S. 57. ^ 


11. Prosecution by Collector . — When the Collector receives the copy of the 
declaration and the instrument, he may proceed to prosecute the person liable to 
pay the duty and penalty as adjudged by the appellate Court if he does not pay the 
same ; or even when he makes such payment, if the Collector thinks that such person 
has committed an offence against the Stamp-law with an intention of evading pay- 
ment of the proper duty.^ Nothing contained in the order admitting the instrument 
in evidence, or in any certificate granted under S. 42, or in S. 43, has any validity 
against such prosecution.’^ 

It is for the Collector to determine whether prosecution should be instituted 
or not irrespective of any action by the appellate Court under sub-section (2). 

Suppose, the appellate Court refuses to make a declaration under this s^tion 
in respect of a document which has been admitted in evidence by the Court 

on payment of duty and penalty. In such a case, S. 43 will apply and the Collector 
can prosecute for a stamp offence provided it appears to him that the offence was 
committed with the intention of evading the Stamp-law.* 


Even where the trial Court has held that the document was duly stamped or 
that it did not require any stamp and the appellate Court also declines to take any 
action under this section, it would appear from S. 43 that a prosecu^on ^ot be 
barred ; inasmuch as, under S. 40 (2), it is only in the case of a certificate by tl e 
Collector (that a document is duly stamped or does not require a stamp), that it is 
provided that the certificate shall be conclusive evidence of the matters stated therem. 

12. Proviso (b).— Proviso (b) expressly declares that the declaration of the 
appellate Court under sub-s. (2) as to the higher duty and penalty shaU valid 
only for the purpose of a criminal prosecution, if the C^lector eems 

such prosecution ; but that such a declaration shall not aff^t eva 

of the Subordinate Court admitting it in evidence or of the 

under S, 42, that the proper stamp duty and penalty have been levied^ notwithstand- 
ing that the same is less than that declared by the appellate Court. 


Dorabji v. Rcijarajn Jhurakluinlal. 

[See also (’24) 11 AIR 1924 Nag 408 (409) : 
78 Ind Cas 956. Nilkanth v. Kesheorao. 
(High Court directed the recoverij of defi- 
cient stamp duty and penalty— 'Note. 
This was not authorised by the section,)] 

Section 61— Note 10 

1. (’43) 30 AIR 1943 Oudh 169 (171) : 204 
Cas 363, Hubraji v. Deputy Commissioner, 
Fyzabad. 

2. (’34) 21 AIR 1934 Lah 666 (666) : 15 
Lah 762 : 151 Ind Cas 458 (SB), Mubarik 
Ahmad v. Faqir Ahmad. (Section 67 only 
applies to pending cases.) 

Also see S. 67 Note 3. 

[But see (’33) Mad S M, p. 68. (Citing, BP 
821, 8th March 1884, View not correct.) 


Section 61 — Note 11 

1. (’02) 25 Mad 752 (757^758) (SB), Reference 
uruler Stamp Act, S. ol. 

2. (’02) 25 Mad 752 (759) (SB), Reference 
under Stamp Act, S, 57. 

3. (’26) 13 AIR 1926 Oudh 397 (397) : 93 
Ind Cas 909 (DB), Deputy Commissioner, 
Partahgarh v. Ram Harakh. 

4. (’33) Mad S M, p. 58. (Citing, B P 520, 
6th Nov’ember 1893.) 

Section 61 — Note 12 

1. (’1902) 25 Mad 752 (758) (SB), Reference 

under Stamp Act, S. 51. 

(’45) 32 AIR 1945 Nag 178 (179) : ILR (1^5) 
Nag 928. Lokma Motor Service v. New 
Lokmat Lodgir^. (Decision of lower Court 
cannot be revised.) 
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CRIMINAL OFFENCES AND PROCEDURE. 


Penalty for executing, 
etc., instniment not duly 
Btamped. 


(1) Any person 


(o) drawing, making, issuing, endorsing or transferring, or signing otherwise 
than as a witness, or presenting for acceptance or payment, or accept- 
ing, paying or receiving payment of, or in any manner negotiating, 
any bill of exchange ^[payable otherwise than on demand] ^[* *] or 
promissory note without the same being duly stamped ; or 


(6) executing or signing otherwise than as a witness any other instrument 
chargeable with duty without the same being duly stamped ; or 

(c) voting or attempting to vote under any proxy not duly stamped ; shall 
for every such offence be punishable with fine which may extend to five 
hundred rupees : 


Provided that, when any penalty has been paid in respect of any instrument 
under section 35, section 40 or section 61, the amount of such penalty shall be allowed 
in reduction of the fine (if any) subsequently imposed under this section in respect 
of the same instrument upon the person who paid such penalty. 


(2) If a share warrant is issued without being duly stamped, the company issuing 
the same, and also every person who, at the time when it is issued, is the managing 
director or secretary or other principal officer of the company, shall be punishable 
with fine which may extend to five hundred rupees. 


a. Inserted by S. 6 of the Indian Finance Act, 1927 (V of 1927). 

b. Word ‘‘cheque” was omitied^ ibid. 

Relevant reference to other Act, 


For modifications of provisions of S. 62 in respect of instruments to which the 
Indian (Specified Instruments) Stamp Act, 1924 (XIII of 1924) applies, see S. 3 
of that Act reproduced in Appendix J. 


Offences under the repealed Stamp Acts. 
Mens rea. 

Abetment of offences under this Act. 
Sanction of the Collector. 

“Person.” 

Corporation. 

Liability of master for act of servant. 
Clause (a) — Scope. 

Issuing.” 

Accepting.” 

11. “Receiving the payment of.” 

12. Clause (b) — Scope. 

13. “Executing.” 

14. “Signing otherwise than as a witness.” 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


SYNOPSIS 

15, “Instrument chargeable with duty.” 

16. Instruments chargeable under Act XLIII 
of 1923. 


I 4 




17. Duly stamped. See Notes on S. 2 (11). 

18. Receiving an unstamped instrument is 

no offence. 

19. Clause (c)— Proxy, 

20. Proviso. 

21. Sub-section (2). 

22. “Shall be punishable.” 

23. Ignorance of law. 

24. “Fine.” 

25. Imprisonment in default of flne. 


ni879— S. 61; 1869— Ss. 29, 30 ; 1862— Ss. 3. 11, 23 ; 1860-^^. 9. 0/ (1870) 33^^& 
34 Viet., C. 97 — Ss. 54 (1), 102 (3), 127 ; (1891) 54 & 55 Viet., C. 39 — Ss. 38 (1), 80(3), 107.] 
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1. Offences under the repealed Stamp Acts. — It is an established principle 
that a repealed Act, in the absence of saving clauses and except as to the transactions 
past and closed, must be considered as if it had never existed.^ In the absence of 
any express saving clause in a repealing Act, S. 6 of the General Clauses Act of 1868 
and the corresponding S. 6 of the General Clauses Act of 1897, operate as a saving 
provision in respect of the repealing Acts passed after the commencement of the 
above Acts, and, unless a different intention appears, a repeal of an Act does not 
affect any penalty, forfeiture or punishment incurred in respect of any offence 
against the repealed enactment. ^ Thus an offence against the provisions of Act X 
of 1862 which was repealed by Act XVIIT of 1869 was held to be an offence even 
after its repeal and the person was prosecuted for the same under the provisions of 
the repealed Act of 1862.^ 


2. Mens rea. — A guilty intention, such as an intention to defraud the Govern- 
ment is an element in some of the offences defined under this Act. (See Ss. 64, 
65 and 68). But the offence under this section does not depend on any such inien- 
tion. The offence under the section is complete as soon as the act specified therein is 
done, irrespective of any intention on the part of the offender to defraud the Govern- 
ment or any knowledge on his part that his act would cause a wrongful loss of 
revenue to the Government.^ But such guilty intention or its absence may be 
taken into account at the time of passing the sentence.^ 


But where an instrument is impounded and sent to the Collector under S. 38 
and the duty and penalty are thereafter paid to the Collector under S. 40, t^ 
offender cannot be prosecuted unless it appears to the Collector that the accused 
has acted with the intention of evading the payment of stamp duty.® (See also 

Note 4.) 


Section 62 — Note 1 

1. Halsbury, Laws of England, Vol. 27 page 
197. 

(1829) 109 ER 278 (279) : 7 LJ (OS) KB 
335 : 149 R R 735 (752), Surtees v. Ellison. 

(1764) 96 E R 269 (259) : 1 Win & B1 451 (461)» 
Miller's Case. 

2. See Section 6 (d) of the General Clauses 
Act (Act X of 1897). 

[See also (’77) 1 All 599 (602) : 2 Ind Jur 
723 (DB), Empress of India v. Midua. 
[Held, where a person committed murder 
in the year 1856, that such person was 
punishable under the Regulation, though 
they were repealed by Act XVII of 1862.)] 

tSee however (’77) 2 Cal 225 (228) (FB), Em- 
press of /ndia V. Diljour Miser. (Section 
6 of General Clauses Act, 1868 was held 
inapplicable to the particular case as the 
repealing Act in question was passed before 
the General Clauses Act of 1868.)] 

3. (’74) 7 Mad HCR (App) 8 (9) : 1 Weir 
781, High Court Proceedings, ZOth July 1872. 

Section 62— Note 2 

l.t(’26) 13 AIR 1926 All 389 (390) : 93 Ind 
Cas 694, Emperor v. Pannalal. 

/’34) 21 AIR 1934 AU 201 (203) : 56 All 680 : 
160 Ind Cas 672 (DB), Baghubar Dayal v. 
Emperor, 


(’09) 31 All 30 (38) : 1 Ind Cas 668 (DB), 
Emperor v. Dungar Singh. 

(’71) 6 Mad HCR (App) 5 (5) : 1 'Voir f 
High Court Proceedings, '28th November 1870. 

(’89) 12 Mad 231 (233) : 1 Weir 903, Queen- 
Empress V. Venkatray^u. 

Also see S. 43 Note 1. 

2 (’34) 21 AIR 1934 AU 201 (203) : 56 All 

680 : 150 Ind Cas 672 (DB), Baghubar Dayal 
V. Emperor. 

(’09) 31 All 36 (38) : 1 Ind Cas 568 (DB), 
Emperor v. Dungar Singh. 

(’33) 20 AIR 1933 Oudh 461 (461, 462) : 146 
Ind Cas 559, Emperor v. Ahn\ad Zaman 
Khan. (Conviction uphold but sentence 
reduced as proper duty payable was a matter 
about which genuine doubts could be en- 
tertained. 

(’77) 2 Cal 399 (403) (FB), Empress v. Dwar- 
kanath Chowdhry, 

3. (’19) 6 AIR 1919 All 40 (41) : 54 Ind Cos 

406, Kanhaiyalal v. Emperor . 

aleo (’27) 14 AIB 1927 All 238 (238) : ^ 
Ind Cas 598, Emperor v. Ishwar Daya^ 
(Section 562, Criminal P. C., d^s not app y 
to offences under Stamp Act. Bu 
absence of dishonest intention on 
part he must be acquitted : AIR 1 
40 followed.)] 
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3. Abetment of oUenoes under this Act.-The Stamp Act of contained 

a provision for the punishment of abetment of offences under the Stamp Act, in 

S. 36 which was as follows : 

“ Whoever abets within the meaning of the Indian Penal Code any offence 
made punishable by this Act shall be punished with the punishment herem- 

before provided for such an offence.* 

In the year 1870, the Indian Penal Code, 1860, was amended by Act XXVII of 
1870 which substituted for the old S. 40 of the Code a f 

abetment of an offence under a special law an offence under t^e Penal Code T 
amendment in the Penal Code made S. 30 of the Stamp Act of ^ 
and it was, therefore, omitted from the Stamp Act gf 1 8 / 9 1 he ° f 

offence mider this Act now constitutes an offence under the Penal Code and 
punishable under S. 109 of the Code with the punishment provided for the offence. 

Merely accepting or receiving an unstamped or insufficiently 
ment is not an abetment of an execution of such mstrument within the 
this section.i A person paid a sum of money to his creditor who, on “““ 

for a receipt, said that he could not give a stamped receipt ^ hjmcplf 

the person accepted the unstamped receipt promising to affix a stamp 
The person was prosecuted for abetment of an offence under this sec i . 
held that he was not guilty as he did not aid the offence by any act on his part n 
illegally omit to do anything wliich he was bound by law to do. 

Where a creditor gets the entries of the debts in his account books signed 
debtors by way of acknowledgment of the debt due without app pr P 

stamp thereto, he is guilty of abetting the offence under this section. 

A purchaser of gold ornaments got the entries of the transaction 
account book by the sellers of the ornaments, who also stated intheen ry y 

had received the price. These entries were held to amount to a receip ^ 

purchaser in obtaining them without applying proper stamp was le gui y 
abetment of an off’ence under this section.** 


Section 62 — Note 3 

1. (’83) 7 Bom 82 (83) (DB), Empress v. 

Janki. (Instrument operating as a bond 
and a counterpart of a lease.) 

*(’95) 1895 Pun Ro Cr., No. 18 page 55 (56), 
Hira v. Queen-Empress. (Receipt.) 

(’84) 1884 All W N 37 (37), Empress v. Bhai 
(Bond). 


ron. 


»(’98) 20 All 440 (442) : 1898 All W N 108, 
Queen-Empress v. Nifialchand. (Promissory 
noto.) 

(’05) 1 Nag LR 163 (164), Emperor v. O. 
Rajlintjam. (Do.) 

(’83) 1883 All W N 145 (145), Empress v. 
Qopal Das. 

[But see (1900) 23 Mad 155 (158) : 1 Weir 
907 (DB), Queen-Empress v. Somasundaram 
Chetli.] 

2. (’85) 8 All 18 (19) : 1885* All WN 317, 
Queen-Empress v. Mithu Lai. 

3. (’76) 1876 Pun Re Cr.. No. 23 page 37 
(40) (DB), Crown v. Prem Sinyh. 

(*85) 1885 All W N 30 (30), Empress v. Bahu- 
dur Singh. (By accepting tho unstamped 
acknowledgment the accused had inten- 
tionally aided the illegal omission.) 


(’97) 10 CP LR (Cr.) 1 (5, 6), 

Bansidhar. (An account-book 
khatt bahi contained entries by the debtors 
acknowledging a certain sum to be due to 
them and also promising to pay 
a specified rate. Each entry was stamped 
wi?h a one-anna stamp. Held, the entries 

amounted to an agreement 
eight anna stamp and tho Mahain to whom 
tho account book belonged, and '^^o took 
those entries from his debtors was guilty of 

abetment.) 

(’34) 21 AIR 1934 Nag 261 (2®3) : 31 Nag 

LR 108:153 Ind Cos 952, 

Emperor. (Creditor intentionally obta^g 

signature of debtors on his 

b^ks and separate chittis attested and 

suffering himself to pay penalty for 
cient ^umps— Obligation to supply stamps 
though on debtors, yet presumption is 
Buch® creditor about deliberately 
such system — Creditor held guilty of abet- 

a^'T’M) 21 AIR 1934 All 201 (203) : 56 All 
680 : 150 Ind Cas 672 (DB), Raghuhar Dayal 
V. Emperor. 
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-q 1 of the Collector. — A sanction of the Collector or any other officer 

auly authorised in that behalf under S. 70 must be obtained before the institution 

ot a prosecution for an offence under this section. A prosecution without such 
sanction is illegal.^ 

In the case of instruments in regard to which a penalty has been paid under 
Chap. IV, S. 43 expressly provides that a prosecution shall not be instituted unless 
it appears to the Collector that the offence was committed with the intention of 
evading the payment of stamp duty. 

Instruments referred to in cl. (a) of sub-s. (1) of this section are not instruments 
m respect of which any penalty under Chap. IV can be paid and hence S. 43 does 
not apply to them. No question of intention therefore arises in sanctioning a pro- 
secution for an offence undenpthat clause. 

Clause (b) of sub-s. (1), on the other hand, covers instruments which, if not 
duly stamped, can be admitted in evidence on pajunent of duty and penalty. In 
the <^se of such instruments, therefore, if the penalty has been paid, no prosecution 
can be instituted unless it appears to the Collector that the offence has been com- 
mitted ^"ith the intention of evading the stamp duty.^** 

The provisions of Ss. 40 and 43 are mandatory and it has been held that before 
a prosecution is instituted in respect of instruments in case of which penalty and 
duty can be recovered, the Collector is bound to give the party concerned, an op- 
portunity to pay the duty and penalty. ^ It has been held that a prosecution 
mstituted ^vithout giving such an opportunity is bad in law and that a conviction 
in such cases must be set aside.® 

The Collector is not required to make a formal enquiry or to record any pro- 
ceedings at the time of granting a sanction.^ Nor is he bound to offer any evidence 
of intention or even to state reasons which induced him to prosecute.® 

In cases of non-pajunent of penalty under Chap. IV no question of intention 
arises and prosecution can be sanctioned whether or not the intention is made out.® 

The question of intention, when it arises, is material only at the stage of giving 
a sanction to the prosecution. The Magistrate trying the offence need not go into 
the question as it is not made an ingredient of the offence by this section. He 
may, however, take it into account at the time of passing the sentence.^ 


Section 62 — Note 4 

1. (’70) 2 NWPHCR 188 (188), Queen 

y. Adjdoodhya Pershad. (Case under Act 
X of 1862.) 

(’87) 9 All 210 (212, 213): 1887 All \V N 5, 
Queen-Empress v. Rahat AH Khan. (Adhe- 
sive stamp on receipt not cancelled — 
Offence under S. 61 (2) of Act I of 1879 held 
committed — But os there was no sanction 
for the prosecution under S. 69 of that Act 
the conviction by the lower Court was set 
aside.) 

Also see S. 70 Note 1. 

to. (’76) 1876 Pun Re (Cr.) No. 23 page 37 
(40) (DB), Crown v. Prem Singh. 

(’82) 8 Cal 259 (262) : 10 Cal L Rep 365 (DB), 
Empress v. So^anund Mohanty. 

2. C82) 8 Cal 259 (262) : 10 Cal L Rep 365 

(DB), Empress v. Soddanund Mohanty. 

(’83) 7 Bom 82 (83) (DB), Empress v. Janki. 
Also see S. 43 Note 1 and S. 70 Note 1. I 


3. (’76) 1876 Pim Re (Cr.) No. 23 page 37 
(40) (DB), Crown v. Prem Singh. 

(’33) 20 AIR 1933 Lah 959 (959) : 146 Ind 
Cas 1055, Maya Shah v. Emperor. 

(’82) 8 Cal 259 (262) : 10 Cal L Rep 365 (DB) 
Empress v. Soddanund Mohanty. 

(’83) 7 Bom 82 (83) (DB), Empress v. Janki' 
(’21) 8 AIR 1921 Pat 233 (234) : 64 Ind Cas 
286, Namai Charan Sahu v. Emperor. (Re- 
ceipt not duly stamped — No opportunity 
to pay penalty given — Conviction set aside.) 
Also see S. 43 Note 1. 

4. (’84) 7 Mad 537 (539) : 1 Weir 899 (DB), 
Queen Empress V, Palani. 

Also see S. 70 Note 1. 

5. (’77) 2 Cal 399 (403) (FB), Empr^s. v. 
Ihvarkanath Chowdhry. 

6. ( ’33) Mad S M, page 69 (59). (Citing, 
BP 3189, 17th November 1879.) 

7. (’77) 2 Cal 399 (403) (FB), Empress v 
Dwarkanath Chowdhry, 



PENALTY EOB INSTBUMENT NOT DULY STAMPED 


[S 62 N 4-7] 487 


The CoUector being primarily responsible for prosecutions for offences under 
this iet%houldtoS^^^ as aWtrate, try the person accused of an offence 

under the Act.® 

^ 6. Corporation.— In the case of a corporation it la to be noted, lirstly, that 

in the nature of mens re., i corporation a. .ucU “"“t 

any offence .liich invoioe. ^^^^ 

r," SrSl"tl Sing ““.“ph it. ~-.nt. and agent, can be held 

criminally responsible and liable for penalty. 

\s seen in Note 2 the offences under this section belong to 
and therefore, a corporation can be convicted of an offence under this section. 

In AttorneyGeneral v. Carlton BanB the manager or ^ ^ 

money from a solicitor, also a servant of the company, an ^^onev on behalf 

in a book kept for that purpose, in token of entries amounted 

of the Bank. The entries were not stamped. It was held 

to a receipt and the manager or the cashier, passmg sue a g 103 of the 

on behalf of the Bank, rendered the Bank liable for a penalty under b. ot tne 

Enghsh Stamp Act of 1891. 

7. Liability of master for act of servant.-— Where ^ g^ch 

mission of an offence under this Act by his servant, t le mas master but the 

abelmr.nl. (See Note 3). But where there is no abetment by the master, 

offence is committed by the servant in the course of his e i y . 
arises whether the master can be convicted of the onence. 

Where the offence is one whieh requires a particular '"ictrious 

knowledge, it is clear that the master cannot be held liable m this vicarious 

manner.^ 

But where the offence does not involve any gudty intent or Imowk^ 
of its ingredients, the master is liable for e ^ct 

cases. 2 The rule in such cases is said to be t hat the master 


8. (’80) 2 All 806 (807), Empress of Indii v. 

Deoki Nandanlal. _ 

(’78) 3 Cal 622 (622) ; 2 Cal L Rop 179, 
presa v. Oangadhur Bhunjo. (Officer insti- 
tuting and conducting prosecutions under the 
Stamp Act should not also try them.) 

Also see S. 70 Note 1. 

Section 62 — Note 5 

1. VidCf Section 3 (39^ of tho General Clauses 
Act (Act X of 1897). 

2. (1900) 27 Cal 324 (333) : 4 Cal W N 440 
(DB), Queen-Empreaa v. Khetter Mohun, 
(Manager sending to customer unstamped 
receipt for sum exceeding Rs. 20 — Partners 
convicted.) 


Section 62— Note 6 
1. Halsbury, Laws of England, Vol. 0, Para. 

2^^^(1902^ B 1 (11): 71 ^ 

87 LT 51, Pearka, Gunaton <&> Tee Ltd, v. 

3.”Ti 899) 2 Q B 158 (16G) : 68 B J Q B 788 : 
81 LT 115:47 W R (Eng) 6o0. 

Section 62 — Note 7 

1 (1902) 2 KB 1 (11): 71 L J K B 656 ! 

*87 LT 51, Pearka, Gunaton <L Tee Ltd. v. 
IVord. 

2. Halabury, Laws o/ Enj/iand (1909), Vol., 9 
Para. 502, page 235. 

jy 
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the statute would be rendered nugatory if a different construction is adopted.* In 
each case, the question as to the master’s guilt is thus one of construction of the parti- 
cular statute in question— construction wdth reference not merely to the language 
of the enactment but also its subject-matter and object.-* Thus in cases under the 
Licensing Acts® and Acts for the protection of public health and sanitation® the 
master is generally held liable for the acts of his servants. Fiscal statutes are 

another example of the same category.^ The same principle has been adopted in 
cases of public nuisance.® 

In the light of the above, it would appear that offences under this Act which 
do not involve any guOty intention or knowledge as one of their ingredients — such 
as the offences under this section — can be charged against a person although the 
act has been done by his servant. Accordingly, it has been held that where a 
servant in the course of his employment gives an unstamped receipt for an amount 
exceeding Rs. 20 the master can be held guilty of an offence under this section.® A 
contrary view was, however, taken in the undermentioned case.^® It is submitted 
that the decision is not correct. 


8. Clause (a) — Scope. — This clause relates to bills of exchange payable other- 
wise than on demand and promissory notes, and forbids the drawing, making, 


(1826) 108 ER 204 (207, 208) : 4 LJ (OS) 
K B 309 : 29 R R 319, Laugher v. Pointer. 

(1895) 1 Q B 742 (746, 748) : 64 L J Q B 448 : 
72 L T 448 : 43 W R (Eng) 440, Dyer v. 
Munday. 

(1902) 2 KB 1 (11): 71 LJKB 656:87 
L T 51, Pearks^ Qunston d? Tee Ltd. v. Ward. 
[See also (1872) 7 CP 415 (420), Bayley v. 
Manchester Sheffield and Lincolnshire Ry. 
Company. (A person who puts another 
in his place to do a class of acts in his ab- 
sence, necessarily leaves him to determine 
according to the circumstances that arise, 
when an act of that class is to be done, and 
trusts him for the nianner in which it is 
done, and consequently ho is hold answerable 
for the wrong of the person so instructed 
either in the manner of doing such an act 
or doing such an act under circumstances 
in which it ought not to have been done ; 
provided that what was done was done, 
not from any caprice of the servant, but 
in the course of the employment. Affirm- 
ed in (1873) 8 C P 148.) 

(1861) 158 ER 148 (151) : 30 L J Ex 189: 
9 W R (Eng) 518 : 123 R R 563, Seymemr 
V. Qreenwood. 

(1867) 15 WR (Eng) 877 (878) : 16 LT 461 : 
2 Ex 259 : 36 L J Ex 147, Barwick v. Eng- 
lish Joint Stock Bank.^ 

3. Broom’s Legal Maxims, Tenth Edition 
(1939) page 211. (Citing Farley v. Higgin- 
botham, (1898) 42 S J 309 and Morris v. 
Carbett, 56 J P 649.) 

[See also (1830) 148 ER 1400 (1402) : 35 
R R 701 : 9 L J Ex (O S) 7, AUomey- General 
V. Siddon. (Per Alexander, L. C. B.)] 

4. (’07) 31 Bom 611 (627) : 9 Bom LR 967, 
Emperor v. A. M. Jeevanji. 

See also Halsbury, Laws of England (1909), 
Vol. 20, Para 611, pages 258, 259. 

5. (’12) 34 All 319 (321) : 14 Ind Cos 666 
(DB), Emperor v. BabtdeU. (Case under the 


Opium Act (Act I of 1878).) 

(1900) 24 Bom 423 (426) : 2 Bom L R 52, 
Queen-Empress v. Tyaballi. (Cose under the 
Indian Arms Act, 1878.) 

(1874) I Q B 292 (295, 296) : 29 L T 838 : 22 
W R (Eng) 297 : 43 L J M C 67, Mullins v. 
Collins. (Case under the Licensing Act, 
1872, S. 16 — Servant supplying liquor to a 
constable on duty without authority of his 
superior officer — Mens rea is not necessary — 
The master of the shop held liable.) 

[See also (1891) IQB 408 (412): 64 L T 
292 : 39 W R (Eng) 350 : 60 L J M C 95, 
Budd v. Lucas. (Cose under the Mer- 
chandise Marks Act, 1887 (50 & 51 Viet., 
Ch. 28) — Held, there was nothing in the 
Act to make it nn exception to the rule that 
a master is not criminally liable for the 
imauthorised acts of his servants — That 
certain Acts such as the Licensing Acts are 
exception to this rule but this Act is not 
of that kind.)] 

6. (’12) 39 Cal 682 (685): 14 Ind Cas 20 ^ 
(DB), Sew Karan v. Corporation of Calcutta. 

(1902) 2 KB 1 (9) : 71 L J K B 656 : 87 L T 
51, Pearks, Qunston cO Tee Ltd. v. Ward. 

7. (1830) 148 E R 1400 (1402) : 35 R R 701 : 

9 L J Ex (O S) 7, Attorney-General v. Siddon, 

8. (1834) 172 ER 1246 (1250): 6C&P 
292 (299), Rex v. Medley. (Chairman, De- 
puty chairman. Superintendent and En- 
gineer of the works held guilty though they 
pleaded ignorance of the act.) 

(1865) 1 Q B 702 (709) : 35 L J Q B 251 : 14 
L T 593 : 14 W R (Eng) 859, Rex v. Stephens. 
[Bat see (*19) 6 AIR 1919 Cal 639 (540) : 46 
Cal 515 : 47 Ind Cas 287 (DB), Bhuban Ram 
V. Bibhuti Bhushan Biswas."] 

9. (1900) 27 Cal 324 (333) : 4 Cal W N 440 
(DB), Queen-Empress v. Khetter Mohun. 

10. (’04) 8 Cal W N 378 ( 380), Qolam Hossatn 
Ariffi V, Emperor, 
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endorsing etc., of these instruments without their being duly stamped, ^ 

penalty. Prior to the amendment of this clause by the In^an hinance Act, 192 i, 
this clause included a cheque also, but the word “cheque was omitted from this 
clause by that Act.^ The same Act added the words ‘payable otherwise than on 
demand” after the words “any biU of exchange” m this clause. Cheques and bills 
payable on demand are now not chargeable with any stamp duty, as a result ot th 
above Act. The above-mentioned changes in this section were made consequent 

on this. 

Bills of exchange and promissory notes not duly stamped camiot be adimtt^ 
in evidence by the civil Court on payment of deficit duty and penalty under b. 
nor can a Collector recover any duty and penalty in respect of them under 
and 41. The person drawing, making, endorsing etc., such an instrument is liable 
to be prosecuted for an offence under this clause as soon as the fact is noticed by 
the Collector. The proviso to S. 43 does not apply to these cases and the 
into the intention of the offender is not necessary before the prosecution is started. 


The CoUector, however, is not bound to prosecute in every case in which he 
finds that a promissory note or a bill of exchange has not been duly starape . ere 
is nothing in the Act which compels the Collector to enforce the penalty under tuis 

section in each and every case.® 

Under S. 3 (3) of the Indian (Specified Instruments) Stamp Act, 1924, the 
promissory notes payable on demand for an amount exceeding Rs. 250 an execu e 
within the period of six months from the 30th September 1923, are deeme ® 
“duly stamped” for the purposes of this section, if they are stamped in sue i a man 
that they would have been duly stamped for the purposes of this Act, as amen e 
by the Indian Stamp (Amendment) Act of 1923; and no prosecution un er i 
clause will fie in respect of such promissory notes. (See also Note lo.) 

9. “Issuing.”—” Issue” means the first delivery of a bill or note to a person 
who takes it as a first holder.^ There is, therefore, no “issuing of a bi or a no 


until it passes to the first holder for value. 

10. “Accepting.”— The term “accepting” in cl. (a) does not mean 
only. It means “executing as an acceptor.”^ A person, therefore, w „ 

receives an unstamped promissory note and simply puts it in sui no g ^ 
any offence under this section.® Nor is such a receiving an abe men 
tion.® (See Note 3.) Thus, if an instrument amounts to a promissory note or y 


Soefcion 62 — Note 8 

1. Vide, S. 6 of Act V of 1927. 

2. Vide, S. 6 of Act V of 1927. 

8. Administrator-Gen. No. 92, dated 2nd 
October 1882 ; {Vide, G. R. No. 7569 dated 
30th idem — Quoted in The Stamp Law and 
Procedure by S. B. Shahani, (1937) Ist Edi- 
tion, page 158.) 

Section 62 — Note 9 

1. Bills of Exchange Act (1882) (45 & 46 
Viet. Oh. 01, S. 2). 

[5ee also (1822) 106 ER 1337 (1339) : 24 
R R 622, Downea v. Richardson. (A bill 
is issued os soon as there is some person 
who can make a valid claim upon it ; but 
if it remains in the hands of the original 
drawer, even with names upon it, under 
such circumstances as that, ho cannot have 
any legal claim upon those persons, the 


bill is not issued.)] 

Section 62 — Note 10 

1. *(’84) 7 Mad 71 (73) : 1 Weir 902, Queen- 

Empress V. Oulam Hussain. 

(’87)"^ 1887 Pun Re (Cr.) No. 12 page 23 (-4) 
(DB), Empress v. Srikiahan Das. 

(•91) 1891 Pun Ro (Cr.) No. 11 page 3o (36). 

Piari Lai v. Queen- Empress. 

(’98) 20 All 440 (442) : 1898 All W N 108. 

Oueen-Empress v. Nihal Chand. 

(’03) 1903 All WN 174 (174), Emperor . 
^KMumal. ^ j Queen. 

Empress y. Oulam Hussain. w t-j inft 

(’98)^20 All 440 (442) ; 1898 All W N 108, 

Queen-Empress v. Hihal Cha^. 

3. (’98) 20 All 440 (442) : 1898 All W N 108, 

Queen-Empress v. Nihal Chand. 
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S 5= 

‘Veceil^s ZT™fnP® ^ person who “pays” or 
eceives the payment of a promissory note or a bill of exchan^^e which is not dulv 

rec^W a°ctlial'fr rX Receiving the payment of a promissory note means 

receivmg actually the money due under the note and not receiving the note itself.^ 

with^dutv^l.T“r!fnfi"7®i?‘’^~^v'^ relates to all instruments chargeable 

bv cl (el) Tt thiiQ • *1 ? e^hange and a promissory note, which are dealt with 
and half nn includes the ni^st^ments chargeable ^vith the duty of one anna 

pard and wh.V? ^ ^ Chap. IV can be 

moof of intP^ K ? therefore, subject to the proviso to S. 43, requiring the 

dausefs A° T the payment of duty before a prosecution under this 

clause vet tlio K Note 4, all other instruments covered by this 

sanTnonfrlw fk '“"f «*" proviso and no prosecution in respect of them ean be 

iindpr Phi &st giving an opportunity to the party to pay duty and penalty 

anlntP^^t '* ■"’hl'out a clear finding by the Collector that 

an mtention to evade the payment of proper duty exists. 

The offence under this clause and that under cl. (a) of S. 64 are not respectively 
major offence and it cannot be presumed that a sanction to prosecute 
clai^^^i^^^ ‘ implication a sanction to a prosecution xmder this 


13. “Executing.*’ — As defined by S. 2 (12) the term “execute” used with 
reference to an mstrument means “sign.” (See Notes 3 and 4 on section 2 (12).) 

The word “executing” used in this section must be taken to mean very much 

the same as signmg and this signing must be such as would complete the docu- 

ment and give it a full legal effects Thus, in case of an award it is the signature of 

the arbitmtor which completes the award and not the signature of the parties 

thereto. 1 he arbitrator, therefore, is the person who executes the award and is liable 

under this section if it is not duly stamped. The parties, w’hose signatures are not 

even necessary to an award, are not liable under this section, even if they si<yn an 
imstamped aw’ard.2 ® 


4. (’75) 24 Suth W R (Cr.) 1 (2) (DB), Queen 

V. Nadi Chand Poddar. 

Section 62 — -Note 11 

1. ( 03) 1903 All W N 174 (174), Emperor v* 

Kallumal. 

Section 62 — Note 12 

1. (’33) 20 AIR 1933 Lah 959 (959) : 146 

Ind Cas 1055, Maya Sftah v. Emperor^ 

Also see S. 64 Note 2. 

Section 62 — Note 13 

1. (’10) 32 All 198 (200): 5 Ind Cas 180, 

Brijpal Satan v. Emperor. 

[5e6 also (’68) 3 Mad HCR (App) 27 (29). 
High Court Proceedings, \5th February 
1867. (The word ‘sign’ though susceptible 
undoubtedly of a wider meaning as an 
isolated word, must, in its present con- 
nexion, be narrowed to such signing as a 
constituent part of the making, executing 
or being a party to the particular deed.) 


2. (’10) 32 All 198 (200): 5 Ind Cas 180, 

Brijpal Saran v. Emperor. 

(’28) 15 AIR 1928 Nag 166 (169) : 107 Ind 
Cas 668, Ram Kumar v, Kushal Chanfl 
Oaneshdas. (Held, the executant of the 
award being the arbitrator under S. 29 (g) it 
was his duty primarily to direct any of the 
parties to provide him with necessary stamp 
and to see that he did not deliver or publish 
his award on a plain paper and thus save 
himself from the blame attaching to him of 
having evaded the Stamp-law.) 

[But see (’24) 11 AIR 1924 Nag 204 (206, 
207): 78 Ind Cas 194, Anantram v. Afurlidhar. 
(Obiter — It is needless to add that the law 
casts upon the arbitrator no obligation 
to stamp the award and he does not usually 
do so. So the award was complete though 
it was unstamped and therefore inadmissible 
in evidence.)] 
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14. “Signing otherwise than as a witness.” — Under this section, not only 
the persons who execute an instrument chargeable -with duty but also those who 
sign it otJiendse than as a witness are liable to prosecution, if they append their 
sicrnatures to an instrument which is not duly stamped.^ The expression signing 
otherwise than as a witness” has been held to mean the \\Titing of a person's name 
by himself or by his authority, with the intention of authenticating a document as 
being that of the person whose name is so written. An ordinary agent authorised 
to sign on behalf of his principal falls within this description and consequently is 

liable under this section.^ 

Where an arbitrator signs an award directing a partition such award amounts* 
under S. 2 (15), to an instrument of partition and if it is not duly stamped, the 
arbitrator is liable to be prosecuted under this clause as a person signing otherwise 
than as a witness.”® 

But it is not every person who signs otherwise than as a witness that is lif^le 
to a prosecution under this section. There are certain exceptions to the rule. For 
instance, in the case noted below* certain persons referred their dispute to an ar- 
bitrator who duly made an award and published it. The award was signed by the 
arbitrator, by certain persons specifically as witnesses and by the persons who had 
referred the dispute to arbitration and who had admittedly signed the submission 
to the arbitration. The award was not stamped, but was acted upon by the parties, 
who produced it in Court and consequently were prosecuted for an offence under 
this clause as persons “signing it otherwise than as a witness.” The lower Court 
convicted them, but on revision the High Court set the conviction aside, observing 
as follows : 


“ It is impossible to say that every person who writes his name on a docu- 
ment of this nature otherwise than as a witness has committed an offence under 
the Act, because if that was so, even a Judge who signed the document 
exhibit would be liable to a fine. It is a pity no definition is given in the Act 
as to the meaning of the expression ‘signing otherwise than as a witness. Sup- 
posing that in the present case, the applicants had been no parties to the sub- 
mission to arbitration and had signed the award as an agreement ^J^d, “ 

withstanding the fact that they were no parties to the submission, they inten e 
to be bound by the award, I think that they might be said to have signe e 
award otherwise than as witnesses, within the meaning of this section. gam, 
if there had been some informality in the submission or in the arbitra ion PJ®’ 
ceedings and interested parties had signed as evidence of a waiver o e 
irregularity, they might perhaps be said to have signed otherwise an as 
witnesses. In the present case, however, it must be assumed t a * 

mission, the arbitration proceedings and the award were all per ^ 

If they were, the award bound the applicants just as effectua 7 ^ 
signatures, as with them. The document was complete when ® nf the 
signed and published his award : and the only result of the signa rioto 

applicants was to avoid the necessity of proving perhaps at some r 
the regularity of the arbitration proceedings.” 


Section 62 — Note 14 

1. (’24) 11 AIR 1924 Oudh 240 (240) : 73 

Ind Cns 336, Emperor v. PxUtoolal. (Where 
certain arbitrators signed unstamped in- 
strument of partition hold that they wore 
liable to prosecution under S. 62 (b).) 


2. (1900) 27 Cal 324 (332) : 4 Cal W N 440 
(DB), Queen-Empreaa v. Ketter Mohan. 

3. (’24) 11 AIR 1924 Oudh 240 (240) : 73 
ind Caa 336, Emperor v. Puttoolal. 

4. ('10) 32 All 198 (200): 5 Ind Cas 180, 
Brij Pal Saran v. Emperor. 
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The case of a scribe, that is a person who signs an instrument as a writer thereof 
IS also an exception to the rule. The writing of a document imder instructions is 
clearly not making of it by the writer® and hence, merely engrossing an insrument 
chargeable with duty on an unstamped paper is not an offence under this section.® 

It is conceived that in order to make a person who is not the executant of the 
i^trument liable under this section as a person signing the instrument, otherwise 
than as a witness, the signing must be for the purpose of being in some way bound 
by the instrument, as for instance, where a person signs an instrument of transfer 
for showing that he consents to the transfer. 

A person w ho signs as a witness an instrument chargeable with duty has been 
excluded from the operation of the section and hence is not guilty of any offence 
ff the instrument is not duly stamped.^ As stated by the High Court of Madras 
in the undermentioned case® an instrument is complete without the signatures of 
the attesting witnesses, which properly speaking do not form any part of it. To 
hold otherwise would make it impossible for a person safely to attest the execution 
of a document without first satisfying himself that the parties have rightly cal- 
culated the value of the stamp. 

15. “Instrument chargeable with duty,” — No offence can be held as proved 
under this section imless it is shown that the instrument in question is “chargeable 
wdth duty.”^ For the meaning of this expression see S. 2 (6) and Note thereon. 
See also S. 3 and Notes thereon. 


Where a mortgagee of land made a memorandum of the mortgage transaction 
in his account book in the presence of the witnesses and the entry did not purport 
to have been ^vritten at the instance or the authority of the mortgagor, the me- 
morandum was held not to amount to a deed of mortgage or any other instrument 
chargeable with duty under this Act and therefore the prosecution of the mortgagee 
for not stamping the entry w’as held not warranted by the section.® Similarly, in 
case of a document which purported to be an agreement for a lease whereby no 
rent was reserved and no premium was paid or money advanced, it was held that 
the document did not require a stamp under any provision in the schedule and 
hence the executant of the document did not commit any offence under this 
clause in not stamping the same,® 

Certain parties to a suit came to terms out of Court on certain conditions. The 
agreement was not reduced to writing but the parties presented a petition to the 
Court praying that a decree in the terms of the compromise might be passed in the 
case and they also stated the terms therein for the information of the Court. The 
decree was passed accordingly but the parties w'ere prosecuted for an offence under 
this section for not stamping the agreement with a general stamp. It was held 
that the document was merely a petition to the Court informing it of an agreement 
into which the parties had orally entered out of Court and praying for a decree in 


5. (’68) 3 Mad HCR (App) 27 (28 , 29), 
High Court Proceedings, 15th February 1867. 

6. (1863) 1 Bom HCR (Cr.) 37 (38) (DB), 
Reg. V. Joti. 

(’66) 2 Bom HCR (Cr.) 129 (129) (DB), Reg 
V. Jetha Moti. 

7. (’36) 23 AIR 1936 Lah 449 (452) : 17 
Lah 223 : 162 I. O. 774 (SB), Shams Din v. 
Collector, Amritsar. 

(*66) 2 Bom HCR (Cr.) 129 (129) (DB), Reg 
V. Jetha Moti, 


8. (’68) 3 Mad HCR (App) 27 (28, 29), 

High Court Proceedir^s, 15th February, 1867. 

Section 62 — Note 15 

1. (’83) 1883 Pun Re (Cr.) No. 31 page 78 
(79) (DB), Queen-Empress v. Mayamal. 

2. (’83) 1883 Pun Re (Cr.) No. 31 page 78 
(79) (DB), Queen-Empress v. Mayamal. 

3. (’16) 3 AIR 1916 Pat 250 (251) : 1 Pat 
L Jour 366 : 36 Ind Cas 175 (DB), Sunder 
Koer V. Emperor. 

Also see S. 2 (16) Note 3 and Art. 35 Note i 
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its terms. Hence, the document was held to require only the ordinary court-fee 
leviable for a petition and no stamp as an agreement and it was held that no otience 

was committed under this section.^ 

Where under the orders of his employer, a servant received some money from 
a co-servant for the purpose of paying it to his employer’s creditor and Avrote a 
document without a stamp by way of a voucher to show that he had taken the money 
as ordered by his employer, and handed the document to the co-servant, it was held 
that the document was simply a memorandum and did not amount to a receipt so 
as to require a stamp and that the person passing the same did not commit any 

offence under this clause.^ 

A witness in a criminal case filed a document in the Court acknowk^lging the 
receipt of Rs. 21 as his diet money and was prosecuted under this section tor passing 
a receipt without a stamp. It was held that the document was not a receipt as it 
was not an acknowledgment of a payment by the payee made to the payer but to 
a third party, i.e., the Court and as such did not amount to an instrument cliargeable 

\nth. duty. The prosecution was held illegal.® 

Instruments which are exempted from stamp duty by the provisions in the 
Act such as memoranda of agreements relating to sale of goods or merchandise 
(Art. 5), or receipts for money without consideration^ (Art. 53) are not cliargeable 
with any duty” and hence no prosecution lies for omission to stamp the same. 

A receipt for an amount exceeding Rs. 20 is “an instrument chargeable 
duty ” within the meaning of this clause and a person executing the same without 
a proper stamp is guilty of an offence under this section.® A person who give s an 


4. (’18) 5 AIR 1918 All 307 (308) : 40 All 

19 ; 42 Ind Gas 1008 (DB), Bam Saran Lai 
V. Emperor. 

Also SCO Art. 5 Note 12. 

6. (’17) 4 AIR 1917 Oudh 151 (151): 42 

Ind Gas 328, Shadi Lai v. Emperor. 

Also seo Art. 53 Note 4. 

6. (’33) 20 AIR 1933 Oudh 51 (52) : 8 Luck 
164 : 140 Ind Gas 192 (DB), Emperor v. 
Mahipal Singh, 

Also see S. 2 (23) Note 4. 

7. (’34) 21 AIR 1934 All 201 (203) : 56 All 
680 :150 Ind Gas 672 (DB), Raghubar Dayal 
V. Emperor. (Ornaments sold — Entry in 
purchaser’s account book by seller giving 
description of goods and price paid — Entry 
hold amounted not to conveyance but to 
memoranda of sale and receipt for price and 
exempt from duty so far as it was a memo- 
randa of sale.) 

(’37) 24 AIR 1937 All 190 (192) : 162 Ind Gas 
504, Imam Bakhah v. Emperor. (Two docu- 
ments by agent and purchaser respectively 
purporting to be receipts and bearing one 
anna stamp each — Purchaser agreeing to 
purchase new lorry and to sell his two old 
lorries to agent — Agent agreeing to sot off 
price of old lorries — Balance agreed to be 
paid by instalments — Documents held were 
memoranda of agreement relating to sale of 
goods and fell under Art. 5, Exemption 
(a) and not under Art. 31 as exchange and 
hence parties not liable to be tried for an 
offence under S. 62.) 

8. (’24) 11 AIR 1924 All 678 (678) : 46 AU 
354 : 81 Ind Gas 720, KanhaiUd v. Emperor. 


Rupees 150 stolen from a person-- Ihief 
caught, tried and convicted — Magistrate 
returning the money to the person as 
part of the property recovered— Receipt for 
the same not stamped — Person tried and 
convicted under S. 62 (1) {h)~Held receipt 
being one for payment of money without 
consideration did not require to be stamped 
under Art. 53, Exemption (b) — Conviction 

set aside.) „ 

[See aUo (’85) 1885 All W N 266 (267), Em- 
press V. Ashutosh. (A taking a sub-l^se 
of tolls of a bridge from D, an agent for C— 
In a suit by C, A producing unstamped 
receipts signed by D for D. D prosecuted 
under S. 61 of Act I of 1879 for passing 
unstamped receipts— D pleading receipts 
to be for money without consideration as 
A had given money to D to pay to B as D 
was B'a next door neighbour — Held as 
A was instructed by B to pay money to D, 
and as this fact as well as the fact of 
sub lease was known to D, D was acting 
as an agent of B in accepting money and 
the receipt was not one for money without 
consideration — D was convicted.)] 

Also see Art. 53 Note 4. /o-dv 

9. (’85) 8 Mad 11 (13) : 1 Weir 902 (SB), 

Reference under Stamp Act, S. 46. 

(’88) 11 Mod 329 (330) : 1 Weir 903 (DB), 
Queen-Empress v. Muttirulandi. {A by a 
letter acknowledged the receipt of a cheque 
for Rs. 100 in those terms : ‘Your cheque 
for Rs. 100 to hand’— The letter was not 
stamped — Held, A had committed an offenco 
under S. 61 of Act I of 1879.) 
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unstamped receipt and refuses to give a stamped one even on a demand for the 

same commits two offences under Ss. 62 and 65 respectively, in respect of the same 
transaction.^^ 

A sarkhat was written from time to time and was left in the hands of the debtor. 
It showed on one side sums of money advanced and on the opposite side, various 
^ms repaid by the debtor. When the account was finally closed, a balance of 
Rs. 50 was paid and one receipt stamp was attached and signed by the creditor. 
It was held that the various items of receipt of over Rs. 20 amounted to an acknow- 
ledgment withm the definition of the word “receipt” in S. 2 (23)and that the creditor 

was guilty of an offence under this clause in respect of each such entry by omitting 
to stamp it.^^ 

See also the undermentioned case.^^ 


16. Instruments chargeable under Act XLIII of 1923.— The Indian Stamp 
(Amendment) Act, XLIII of 1923, enhanced the stamp duty on instruments charge- 
able under Articles 19, .36, 37 and 52 and on promissory notes payable on demand. 
But for a certain period, even after the coming into force of this Act (which was 
on 1st October 1923), these instruments continued to be stamped at the old rate 
and much hardship was therefore experienced, to relieve which a subsequent Act, 
namely the Indian (Specified Instruments) Stamp Act, XIII of 1924, was passed. 
Under S. 3 of the latter Act, all the above instruments executed within the period 
of six months from 30th September 1923 and duly stamped under the Stamp Act 
prior to its amendment by Act XLIII of 1923, were declared to bo “duly stamped” 
also for the purposes of cl. (b) of this section. By sub-s. (4) of S. 3 of Act XIII of 
1924 a person from whom any sum had been recovered by way of penalty under 
this section in respect of the above instruments prior to the passing of that Act, was 
declared entitled to get a refund thereof. 

17. Duly stamped, — See Notes on Section 2 (11). 

18. Receiving an unstamped instrument is no offence. — Receiving an unstamped 
or insufficiently stamped instrument (in a case where it is chargeable with duty) 
executed in one’s favour is neither executing an instrument nor signing it otherwise 
than as a witness. The person who receives such an instrument is, therefore, not 
liable to be prosecuted for any offence under this clause either as a principal offender 
or as an abettor. (See Note 3.) Persons like a donee under an unstamped deed 
of gift^ or a creditor holding an insufficiently stamped bond- or a purchaser under 
a conveyance which is not duly stamped,® do not, therefore, commit any offence and 
are not liable to be prosecuted under this section. 


(’09) 31 All 36 (37) : 1 Ind Cas 668 (DB), 
Dumjar Sirujh v. Emperor. (Decree for 
rent — Payment out of Court under the 
decree to the agent of the landlord — Agent 
passing unstamped receipt — Prosecu- 

tion of agent imder S. 62 — Contention 
that receipt for rent is exempt from duty 
imder Art. 53 (c) — Held^ debt of rent merged 
in decree and payment under decree required 
a stamped receipt.) 

(’33) Mad S M, page 59 (69). (Citing, B. P. 
No. 3872, 14th November 1884.) 

10. (’33) 20 AIR 1933 Bom 462 (463) : 146 
Ind Cas 807 (DB), Qirdhardas v. Emperor. 

Also see S. 30 Note 3 and S. 65 Note 2. 

11. (’13) 35 All 290 (291) : 20 Ind Cas 216, 
Txdehiram v. Emperor. 

12. (’18) 6 AIR 1918 Cal 496 (496) : 40 Ind 
Cas 726 (DB), Rajeswar Bagchi v. Emperor, 


(Proposal for loan in a prescribed form of a 
Bank — Approval by tho manager with 
recommendation of a particular rate of 
interes^t — Loan granted and a separate bond 
executed — The manager prosecuted imder 
S. 62 (1) (b) for signing an agreement as to 
interest without a stamp — Held, the pro- 
posal with the endorsement by the manager 
amounted only to negotiations leading to 
tho execution of the bond and that no 
stamp was necessary.) 

Section 62 — Note 18 

1. (’71) 6 Mad HCR (App) 5 (5) : 1 Weir 
900, High Court Proceedir%g9f 28th Xovember 
1870. 

2. (’80) 1880 Pun Re (Cr.) No. 40 page 95 
(96) (DB), Empress v. JIurad Ali. 

3. (1907) 77 LJKB 55 (69) : 97 LT 814, 
Inland Revenue Commissioners v, Maple and 
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19. Clause (c) — Proxy. — A proxy is an instrument cliargeable with duty 
under Art. 52 and as such a person executing it without duly stamping it would 
render himself liable to a prosecution for an offence under cl. (b) of this section. 

Clause (c) of the section makes the use of an unstamped or insufficiently stamped 
proxy penal by making it an offence to vote or to attempt to vote under such a 
proxy. 

20. Proviso. — The proviso to this section requires that where, prior to the 
institution of a prosecution under this section any penalty under S. 35, S. 40 or IS. 01 
has been recovered from the accused in respect of the same instrument, the amount 
of such penalty should be allowed in reduction of the fine, if any, imposed under 
this section. 

The criminal Court trying an offence imder this section cannot, however, realise 
the penalty previously imposed by the Collector under Chapter IV. ^ 

21. Sub-section (2). — The provision in this sub-section was originally borrowed 
verbatim from S. 127 of the English Stamp Act, 1870, (33 & 34 Vic. Ch. 97) as sub-s. 
(2) of S. 35 of the Indian Companies Act, 1882, which was as follows : 

“ If a share warrant is issued without being duly stamped, the Company 

issuing the same and also every person who, at the time when it is issued, is 

the Managing Director, or Secretary, or other principal officer of the Company, 

shall forfeit the sum of Rs. 600.” 

In 1899, the above provision was transferred to this Act as sub-s. (2) of this 
section. It corresponds to S. 107 of the English Stamp Act, 1891, (54 & 55 Vic., 
Ch. 39). 

In QueeU’Empress v. il^oorc^ a question arose under the above S. 35 (2) of the 
Indian Companies Act, 1882, as to whether a Magistrate had jurisdiction to try an 
offence under that section as the word “forfeit” suggested a civil process, and 
secondly, whether under the wording of that section, a Magistrate could impose a 
lesser forfeit than Rs. 500. It was held that the word “forfeit” only meant 
“penalty” to be imposed for the offence under the section and hence the Magistrate 
had jurisdiction to try the case, and that the wording of the section being imperative 
the Magistrate had no discretion to impose a lesser forfeit than Rs. 500 for each 
share warrant issued without proper stamp. 

In view of the objections and the decision in the above case, the last words of 
that section, namely, “shall forfeit the sum of Rs. 500 ” were changed into “shall 
be punishable with fine which may extend to five hundred rupees’* when it was 
transferred to this Act as sub-s. (2) to this section. This sub-section, as it stands, 
clearly allows an option to the Magistrate to impose a lesser fine, if he thinks it fit 
to do so. 

22. “Shall be punishable.”— The expression “shall be punishable has 
been substituted in this and other sections in this chapter for the expression shall 
be punished” used in the corresponding sections in Act I of 1879. This change, 
however, is merely verbal and does not imply that a Magistrate trying an offence 
under this chapter has any discretion as to imposing a sentence when the accused 
has been proved guilty. The offences under the Stamp Act are tried as summons 
cases and if the Magistrate finds an accused guilty, S. 24.5 (2) of the Criminal Pro- 
cedure Code, 1898, requires that the Magistrate “shall pass sentence upon him 

according to law”. 

SoctioD 62 — Note 20 

1. (’97) 10 C P L R 1 (6), Empress v. Bansi^ 

dhuT Deoria. 

Section 62 — Note 21 
1. (’93) 20 Cal 676 (681) (DB). 


Co. {Paris) Ltd. (Reversing Maple Co. 
{Paris) Ltd. v. Commissioners of Inland 
Revenue (1906) 2 KB 834.) 
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Though a Magistrate is bound to pass sentence Mhen he finds the accused guilty 
the amount of fine to be imposed is left entirely to his discretion. The mere fact 
that a prosecution has been instituted does not bind him in any way so far as the 
amount of penalty is concerned.^ The Magistrate may also take into consideration 
the absence of any intention to evade duty on the part of the accused in passing 
the sentence, thougli the question of intention is not material under the terms of 
the section to establish the offence. ^ (See Note 2.) 

A person was tried under this section and fined Rs. 40 by the lower Court. It 
was held that as the proper duty ,in respect of the instrument in question was 
a matter about which genuine doubts could be entertained, the fine should be 
reduced to Rs. 10 only.^ 

23, Ignorance of law. — Ignorance of law on the part of the accused does not 
render him immune from conviction under this section, although it can undoubtedly 
be taken into account in passing sentence.^ 

24, “Fine.” — The marginal notes to the sections defining criminal ofiences 
under the Act use the word “penalty” while the sections themselves speak of “fine" 
to be imposed as sentence. Generally speaking “penalty” is that which is demanded 
for the violation of a statute which may or may not be a crime. A “fine” is, on 
the other hand, always a punishment for the eommission of a crime. ^ Sections 35, 
40 and 41 in Chap. IV use the word “penalty” in this sense and the provision for 
recovery of the same is made by S. 48, which does not apply to the recovery of the 
“fine” imposed under Chap. VII. By virtue of S. 25 of the General Clauses Act, 
1897, such fines are recoverable under the provisons of the Criminal Procedure 
Code, 1898. 

In its strict sense, however, the term “penalty” is found to be generic in its 
character including both “fine” and “forfeiture. See also the undermentioned 
case in which “forfeit” was held to mean “penalty” to be imposed for an offence.^ 
The word “ penalty” in the marginal notes must be taken to be used in this sense. 

25, Imprisonment in default of fine. — The offence under this section being 
punishable with fine only S. 67 of the Indian Penal Code, 1860, does not authorise 
a sentence of rigorous imprisonment to be passed in default of payment of fine.^ 
Such imprisonment can only be simple. 

See also section 25 of the General Clauses Act, 1897. 


Section 62 — Note 22 

1. (’77) 2 Cal 399 (403, 404) (FB), Queen- 
Empress V. Dwarkanath Chowdhry. 

2. (’34) 21 AIR 1934 AU 201 (203) : 56 All 
680 : 150 Ind Cas 672 (DB), Rayhubar Dayal 
V. Emperor. 

(’77) 2 Cal 399 (403) (FB), Queen-Empress v. 
Dwarkanath Chowdhry. (A Magistrate is 
bound, for the purpose of ascertaining whe- 
ther any and what penalty should be im- 
posed, to consider whether a person prose- 
cuted under S. 29 of Act XVIII of 1869 had 
any intention to defraud by evading the 
payment of stamp duty.) 

3. (’33) 20 AIR 1933 Oudh 461 (461) : 146 
Ind Cas 559, Emperor v. Ahm^ Zaman 
Khan. 


Section 62 — Note 23 

1. (’34) 21 AIR 1934 All 201 (203) : 56 All 

680 : 150 Ind Cas 672 (DB), Raghubar Dayed 
V. Emperor. 

Section 62 — Note 24 

1. P. Ramanatha Iyer, Law Lexicon of 
British India, 1940 Fdition, page 961. 

2. P. Ramanatha Iyer, Law Lexicon of Bri- 
tish India, 1940 Edition, page 961. 

3. (’93) 20 Cal 676 (681) (DB). Queen‘ 

Empress v. Moore. (Case under S. 35 i'i' 
of the Indian Companies Act 1882.) 

Section 62 — 'Note 25 

1. (’80) 1880 Pun Re (Cr.) No. 40 page 94 

(95) (DB), Queen- Empress v. Murad AH- 

(’98) 20 AU 440 (441): 1898 All WN 108, 
Queen-Empress v. Nihalchand, 
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Provincial Amendment. 

Section 62A. 

BOMBAY 

After section 62 the following section shall be inserted, namely : 

62A. Any person who in a clearance list makes a declaration which is false or 
Penalty for making "w^hich he either knows or believes to be false, shall, on con- 
fals . declaration on viction, be punished with imprisonment for a term which may 
eleurauco list. extend to six montlis or with luie which may extend to tive 

hundred rupees or with both.** 

—Bombay Finance {Arnendtnent) Act, 1949 [Bom. Art 11 of 1949), B. 7 (2) 1-4-1949. 

*63, Any person required by section 12 to cancel an adhesive stamp, and fading 
Penalty for to canccl such Stamp in manner prescribed by that section, shall be 
adhesiv^s^tamp. P^“>shable with fine which may extend to one hundred rupees. 

1. Scope of the section. — The failure to cancel an adhesive stamp is made 
punishable, under this section, with a fine not exceeding Rs. 100. Under this 
section, the question of intention to defraud the Government does not arise, as it 
does in the case of offences punishable under Ss. 64, 65 (b)and S. 68. An accused 
may be convicted both under this section as well as under S. 62.^ 

For an offence under this section, the case must be one in which a person is 
required by S. 12 to cancel an adhesive stamp. Thus, where a person executes a 
receipt for a sum exceeding Rs. 20 and asks another to stamp it and the latter 
affixes the proper adhesive stamp to the receipt but fails to cancel the stamp, no 
offence is committed under this section. The reason is that S. 12 does not apply 
to such a case. The case being one where a stamp is affixed to a document already 
executed, the first paragraph of S. 12 is the relevant portion of that section, if at all 
tlmt section can be considered to apply. But that paragraph applies only to cases 
where stamping is permissible under the law after the execution of the document. A 
jeceipt nob being such a document, the above paragraph does not apply and hence, 
the cancelling of the stamp cannot be said to be required under S. 12. The offence 
■ committed in such a case is really one under S. 62 (1) (b).^ 

Where a prosecution under this section has been sanctioned by the Collector 
under S. 70 but the facts found at the trial disclose an offence under S. 62 and not 
under this section the accused cannot- be convicted under S. 62 on the basis of the 
same sanction.^ 

to^cora'X^^whh'^rovh person who, with intent to defraud the Govern- 

flionw of Section 27. ment, — 

(a) executes any instrument in which all the facts and circumstances required 

by section 27 to be set forth in such instrument are not fully and truly 
set forth ; or 

(b) being employed or concerned in or about the preparation of any instrument, 

neglects or omits fully and truly to set forth therein all such facts and 
circumstances ; or 

*[1879 S. 62 ; 1869— Ss. 31, 33 ;11862— Ss. 8, 11 ; n860 Ss. 6, 9. Cf. (1870) 83 
& 34 Vlct., C. 97— S. 24 (2) ; (1891) 54 & 55 Viet., C. 39— S. 8 (3).] 
t[1879— S. 63 ; 1869— Ss. 34 (c), 35 ; 1862— S. 51 ; 1860— Ss. 35, 36. Cf. (1870) 33 & 
84 Viet., C. 97— S. 10 ; (1891) 54 & 55 Viet., C. 39— S. 5.] 

Section 63 — Note 1 I 5, Queen- Empreaa v. Rahat AH Kluin. (Gov- 

ernment Official sending receipt attached to 

1. (’13) 36 All 290 (291) : 20 Ind Cos 216, salary bill — Stamp on receipt not cancelled.) 

Etnptror v. Tulahi Ram, 3. (’87) 9 All 210 (212, 213) : 1887 All W N 

2. (’87) 9 All 210 (212, 213) : 1887 All W N 5, Queen-Empreaa v. Rahat AH Khan. 

2 SA 32 
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(c) does any other act calculated to deprive the Government of any duty or 
penalty under this Act ; 

shall be punishable with fine which may extend to five thousand rupees. 

Relevant references to other Acts. 

BENGAL ^ ^ 

Attention is invited to sub-s. (3) of S. 82 of the Calcutta Improvement Act, 1911 

(Beng. Act V of 1911). The text of S. 82 of the said Act is given in Appendix J. 

Attention is invited to sub-s. (3) of S. 77 of the h^agpur Improvement Irust 
Act. 1936 (C.P. Act XXXVI of 1936). and to S. 4 of the City of Jubbulpore (Im- 
provement Duty) Act, 1948 (C. P. and Berar Act LVIU of 1949). The text of these 
sections is given in Appendix J. 

Attention is invited to S. 136 of the Madras City Municipal Act, 1919 (Mad. 
Act IV of 1919), to S. 116B of the IMadras District Municipalities Act, 1920 (Mad. 
Act V of 1920) and to S. IlOB of the Madias Local Boards Act, 1920 (Mad. Act XiV 
of 1920). The Text of these sections is given in Appendix J. 

UNITED PROVINCES rp_.^ 

Attention is invited to sub-s. (4) ot S. 67-H of the Lnited Provinces 

Improvement Act, 1919 (U. P. Act VllI of 1919). Ihe text of S. 67-H of the said 
Act is given in Appendix J. 

SYNOFSIS 


1 . 

a. 

3. 


5. 


6 . 


4. 


Document contravening Section 27 
Collector's power to determine con- 

sidertaion, etc. , 

Collector whether must proceed under 
Ss. 40 and 43 before sanctioning prose- 
cution under this section* 


Intention to defraud. 

Clause (a) 

Clause (b). 

I 

Clause (c). 1 ^ 

1, Intention to defraud. — An intent to defraud is an essential ingredient o 
the offence under this section.^ Mere non-payment of the proper stamp duty 
not make a person liable to prosecution under this section;^ and proof oi an 

to defraud Government of its stamp revenue is necessary for a conviction un er is 

2. Clause (a).— This clause applies to the executant of an instrunieiit who 
commits a breach of the provisions of S. 27. A person executing a sa e- ee 
which the consideration is shown as Rs. 1000 only whUe the real consideration is 
Rs. 20,000 is guilty of an offence under this clause.^ bimi arly, the executant o 
partition-deed in which the value of the property is grossly underv a ue com 

an oS'ence under this clause.^ So also where an instrument is si en regar g • 
consideration or it does not set forth th e circumstances from which i co ^ 

Iyer v. TahsUdar of Wallajtth, North Arkot. 
(The complaint stated that the accused 
purchased a certain property which 
worth about Rs. 50UO in 1932 for R®* 

The same property was reconveyed by tae 
accused to his former vendors for Ks. l.ei 
in 1936— /fe/d that the complaint as 
did not disclose an offence under S. 04 (si.; 

V-2S) 108 Ind Cos 427 (429) (Pat), Bang Lai 

Sahu V. Emperor. y a 

(’18) 5 AIR 1918 Cal 113 
275 (DB). Brojendra Nath Bakaht v. Emper 

Section 64 — Noth 2 

1. (’10) 32 All 171 (175): 5 Ind Cas 69' 

(DB), Emperor v. Ltameahar Daa. 

2. (’89) 12 Mad 231 (233. 234) : 1 Ueir 903- 

(DB). Queen-Empreaa v. Venkatrayadu. 


Section 64 — Note 1 

1. (’89) 12 Mad 231 (233, 234) : 1 Weir 903 
(DB), Queen-Empress v. Venkatrayadu. 

2. (’18) 6 AIK 1918 Cal 113 (113): 45 Ind 
Cas 276 (DB), Brojendra Nath Baksh\ v. 
Emperor. 

(’28) 108 Ind Cas 427 (429, 430) (Pat). Rang 
Lai Bahii v. Emperor. 

3. (’40) 27 AIR 1940 Lah 274 (274) : 189 
Ind Cas 343, Bam Chand v. Emperor. (In- 
tent can only bo inferred from circumstances 
Mere fact that a document which is really a 
scttleiuont is described therein and registered 
os a will is not suflieient to prove intent to 
defraud.) 

( 33) 20 AIR 1933 Lah 959 (959, 960) ; 146 
Ind Cas 1055, ^laya Shah v. Emperor. 

(’37) 1937 Mad W N 1071 (1072), Narasimha 
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gathered how much stamp duty is to be paid, a prosecution under this section is 
the only remedy for breach of S. 27.® But the mere fact that a person sells his 
property for less than what it is worth is not an offence under cl. (a)."* 

This clause applies only to the person who executes the document and hence 
a person in whose favour a document is executed, e.g., the purchaser in a sale-deed, 
C'aimot be convicted under this clause.® 

The offences under S. 62 (b) and S. 64 (a) are not respectively minor and 
major offences and it cannot be presumed that a sanction to a prosecution under 
S. 64 (a) is a sanction by implication to a prosecution under section 62 (b).6 

3. Clause (b). — This clause applies to a person who is employed or concerned 
in or about the preparation of a deed without complying witn the requirements of 
S. 27, The clause is not restricted to the scribe of the instrument but^ is wide enough 
to reach and punish the person who is in truth the author of the deed and is res- 
ponsible for it though he writes the deed through the hand of another person.^ A 
person who is the moving spirit in the matter of sale and who is the real purchaser 
though the deed is nominally taken in the name of another, and who engineers the 
whole thing and arranges for the wording of the sale-deed, is a person concerned 
in or about the preparation of the instrument.® 


The words “with intent to defraud the Government ” govern this clause also 
and hence a scribe who scribes the deed >\ithout any knowledge of the fraud docs 
not commit an offence under this clause.® 


4. Clause (c). — There is a conflict of decisions as to the meaning of the words 
‘ any other act” in this clause. In Chhagmal Chopra v. Emperor^ the Calcutta High 
Court held that the words ‘ any other act” in this clause mean an act of a like nature 
to those which are specilied in els. (a) and (b) of the section. In this case a debtor 
had signed a writing in the creditors account books undertaking to pay interest. 
The entry was stamped with a one aima stamp. When the writing was i)roduced 
in evidence it was held to be an agreement and not properly stamped ; tiie creditor 
was prosecuted for committing an offence under S. 64 (c) by putting a stamp on 
the instrument which he knew was not of proper value. The High Court held that 


3. (’45) 32 AIR 1945 Lull 69 (75) ILR (1946) 
Lah 185 (SB), Miran Bakhah v. Emperor. 
(The Collector has no power to take any 
evidence to find out the consideration.) 

4 . (’37) 1937 MadWN 1071 (1072), 

Iyer, v. 2'ahsildar of WalUtjah, North Arkot. 
6. (29) 16 AIR 1929 Cal 723 (724) : 124 Ind 

Cos 624, Panchanan Roy v. Emperor. 
e. (’33) 20 AIR 1933 Lah 959 (959, 960) : 
146 ind Cub 1065, Maya Shah v. Emperor. 
(Compiaiiit under S. 64 (a) — Before accused 
can bo con\'icted under S. 62 (b), he must be 
given opportunity of defence under S. 62 (b).) 
Also see S. 62 Note 12. 

Suction 64 — Note 3 

1. (’44) 31 AIR 1941 Sind 222 (224, 225) : 

I LR (1944) Kar 246 : 218 Ind Cas 15 (DB), 
Chimandoa v. Emperor. {A purchased a 
laud for Rs. 800 from B. Eight days later 
ho roconveyod the land to B. In the second 
sale-deed the consideration was falsely stated 
to bo Rs. 400. The actual consideration 
being Ra. 800. O a stomp vendor was the 
person who advised tho parties to do so and 
got the sale-deed prepared. The actual 


scribe was a different person — Held, C could 
bo convicted under S. 64 (b).) 

(’.37) 24 AIR 19.37 Nag 57 (58) : I L R (1937) 
Nag 432 : 166 ind Cas 681, In re Trimbak 
Madhao ^ 

[But see (’90) 1 Weir 905 (906) (DB), In re 
Sengoda Qoutulan. (Tho language of the 
clause appears to point to tho cose of a 
person in whom trust and confidence have 
boon reposed in connexion with the prepa- 
ration, writing etc. of an instrument and 
who abuses such trust and confidence, e.g. 
an attorney’s clerk, or profess’onal writer 
and not to the case of a person materially 
interested or concerned in tho instrument 
when executed such as a purchaser or 
grantee.)] 

2. (’37) 24 AIR 1937 Nag 57 (58) ; I L R 
(1937) Nag 432 : 166 Ind Cas 681, In re 
Trimhak Madhao. 

3. (’29) 16 AIR 1929 Cal 723 (724) : 124 
Ind Cas 524, Panchanan Roy v. Emperor. 

Section 64— Note 4 

1 (’17) 4 AIR 1917 Cal 665 (666) : 44 Cal 

321 : 36 Ind Cas 146 (DB). 
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the mere fact that a person puts a stamp on the document which he knows is not 

of proper value does not bring his case within S. 64 (c). 

In ChaganUd v. Emperor'^ the Judicial Commissioner s Court, Nagpur, dissented 
from the view of the Calcutta High Court and held that cl. (c) need not be construed 
ejusdein generis with the other clauses of this section. In this case it was proved 
that it was the practice of the creditor who was prosecuted under S. 64 (c) to secure 
the loans bj' means of a ruju and a chitti. It was proved that the creditor had a 
large stock of printed chitlis and it was he who prescribed this method. It was 
held that the ruju and the ehitii together constituted a bond and the creditor was 
guiltv of an offence under S. 64 (c). 

in Emperor v. KaUiimaP the Allahabad High Court held that the essential 
ingredients of an offence under S. 64 (c) are that there was an intent to defraud t e 
Government and that with such intent some act was done which was calculated to 
deprive the Government of stamp duty. In this case Kallumai who was an illitera e 
money-lender and cloth merchant kept a register in which bis customers used to 
make entries regarding the loans taken or purchases made and also of the paymon 
made. One customer owed Rs. 90-2-0 and paid the sum and caused an entry o 
be made of the payment in the register. No receipt was demanded by the customer. 
It was held that the entry was not made by Kallumai and as no receipt was 
demanded, Kallumai cannot be said to have done an act with intent to deprive 

Government of stamp duty. i. • c 

It is submitted that the Calcutta view seems to be the correct view as i 

residuary and general provision relating to stamp offences committed i ® 

tention of defrauding the Government of its revenue seems to be contamed m b. tc;. 

The marginal note to this section also supports this view. 

5. Document contravening Section 27-Collector’s power to determine consider- 

ation, etc. — Where the amount of consideration or the value oi le prop y 
on the basis of which the duty is payable is not stated or is wrong y s a e ^ ^ 
deed, the Collector has no power to hold an inquiry and determine ° 

consideration or value of property with a view to proper s ^ 

The only remedy in such a case, if the contravention of S. is ue ^ an ^ 

defraud the Government of revenue, is to prosecute P®**®®*^ fnro Jfnptinnin? 

6. Collector whether must proceed under Sections 40 and 43 
prosecution under this section. — Where the consideration ° 
stated or the property in the instrument is undervalued, the 

of it is duly stamped and hence the Collector cannot levy imy p y „ , 

of it. A conviction under S. 64 is, therefore, not illegal because the CoUec or 
has not followed the procedure under Ss. 40 and 43 before sanotionmg prosecution 

under this section.^ — - 

statement of the value of the property there- 
by conveyed, does not require any stump 
under the Stamp Act and a Collector is not 
authorised to ascertain the value oI tne 
property with a view to causing the 
ment to be stamped with reference to toe 

value thus ascertained.) _ . , 

{See also (’97) 20 Mad 27 (28, 29) : - 
L Jour 30, Vein Ooundan v. Aumara 1 
Goundan. (Remarks of Board of Reven* •) 
Also see S. 27 Note 2 ; S. 40 Note 2 : Art. 
Note 5 and Art. 33 Note 5. 

Section 64 — Note 6 

1 (’89) 12 Mad 231 (233, 234) : 1 Weir 903 

(DB). Queen-Empress v. 

(’10) 32 AU 171 (175): 5 Ind Cas 69i (UtJ/. 

Emperor v. Rameshardiis. 


2. (’34) 21 AIR 1934 Nag 261 (262, 263) : 31 
Nag L R 108 : 153 Ind Gas 952. 

3. ( 03) 1903 All WN 173 (174). 

Section 64 — Note 5 

I. (’45) 32 AIR 1945 Lah 69 (75) ILR 
(1946) Lah 185 (SB), Miran Bakbshv. Em- 
peror (A document w'as executed as a 
power of attorney. The Collector held that 
it was also a mortgage and as it did not specify 
the amount secured, he took evidence and 
determined the amount secured and the duty 
payable on it — Held, since the document did 
not state the consideration no stamp duty 
could be levied as a mortgage.) 

< 22) 9 A 1 H 1922 All 82 (83) : 44 All 339 : 65 
Ind Gas 811 (FB). In re Muhammad Muzaffar 
AU. (A deed of gift which contains no 
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Penalty for refusal *65. Any person who,— 

to give receipt, and 
for devices to evade 
duty on receipt. 

(a) being required under section 30 to give a receipt, refuses or neglects to 
give the same : or 

(b) with intent to defraud the Government of any duty, upon a payment of 
' money or delivery of property exceeding twenty rupees in amount or 
value, gives a receipt for an amount or value not exceeding twenty rupees, 
or separates or divides the money or property paid or delivered ; 
shall be punishable with fine which may extend to one hundred rupees. 


SYNOPSIS 


t. Clause (a). 

2. Section 62 and Section 65 (a). 

3. Clause (b). 


4. “Shall be punishable.** 

5. “Person.** 


1 Clause (a). — Under this clause, refusal or neglect to give a receipt required 
under S. 30 is made punishable. Section 30 provides that any person receiving any 
money exceeding twenty rupees or any hill ot excliange, cheque oi proinibb 
for an amount exceeding twenty rupees, or receiving nv satisfaction oi 
faction of a debt any movable property exceeding twenty rupees . 

by the person paying or delivering such money, bill, cheque note o p p ^ 
a duly stamped receipt. Thus, the obUgation to give a receipt arises only demand 
for tL same by the payer.^ Hence in order to bring home the cliarge imder this 

clause, it must be proved that there was a demand by the payer for ^ , 

proof of this requisition is quite as essential to conviction as inoof ot the refusal (o 

neglect). 2 

Further, the demand must be by the person who pays the money, m other 
words, by the person from whose pocket the money comes and w lo las ^ 

to demand the receipt and not by an intermediary who actually pays the y 

to the payee. If there is no demand from the person from whose poc ® 
wa.s paid, the refusal of the payee to give a receipt is not an offence unc er 

“Receipt” is defined in S. 2 (23) of this Act. 'I'o *’!“e 

must be an acknowledgment either express or implied ot the receip ai ^ 
statement that certain money was received by a certain other perso . 

A certificate given by a witness to the Court certifying 
sum from one of the parties is not a receipt as it is not an acknowledgment made 

to the payer. ^ 


♦[1879— S. 64 ; 1869— S. 27 (b) ; 1862— S. 29 ; 
C. 97— S. 123 ; (1891) 54 & 55 Viet., C. 


I860— S. 15. Ct. (1870) 33 & 34 Vlct., 
39 -S. 103.] 


Section 65 — Note 1 

1. ( 03) 1903 All W N 173 (174), Emperor v. 
KnUunuU. 

(*84) 1884 All WN 164 (164), Empress v. 
liansidhar. 

2. (1900) 27 Cal 324 (332) : 4 Cal W N 440 
(DB), Queen- Empress v. Khetter Mohun 
Cfuttidhry. 

8. (’33) 20 AIR 1933 Bom 402 (464) : 146 

Ind Caa 807 (DB), Oirdhardas Liladhar v. 
Emperor. 

(*33) 20 AIR 1933 Oudh 61 (61, 62) : 8 Luck 


Mahipul 


164 : 140 Ind Cas 192, Emperor v 
Singh. 

Also see S. 30 Note 4. jinri 

4 (’99) 23 Bom 54 (56), In re Jamnadw Ha 

Naran. (Failure to stamp an instrument 

which is mere memorandum and not receipt 

is not an offence.) 

-33) lb A fR ml Oudh 51 (52) : 8 LuOc 
164 -.140 Ind Cas 192, Emperor v. Mainpal 

Singh. 

Also 866 S* 2 (23) Not6 4# 
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Section 30 has no application to a case where immovable property exceeding 
Rs. 20 m value is made over by a debtor to a creditor in satisfaction of a pre-existing 
liability. In such a case the creditor is not bound under S. 30 to pass any receipt 

to the debtor and liLs refusal to pass a receipt will not amount to an oifence under 
this clause.® 

Although a receipt for rent of an agricultural holding is exempt from payment 
of stamp duty under Art. 53 (c), a receipt for payment out of Court of money duo 
under a decree for such rent is not so exempt and a refusal to give a properly stamped 
receipt for the same will amount to an offence under this clause.^ 

^Vhere money is remitted by postal money order and the payee has signed the 
receipt in duplicate on the post office form (such receipt is exempt from duty under 
Rules made under S. 1)) he cannot be legally compelled to give a further stamped 
receipt to the payer and his refusal to give such a stamped receipt on demand by 
the payer will not amount to an offence under this clause. 8 

Ihe knowledge of the accused is not an element of the off^ence under this clause. 
Thus, where a letter declining to give a stamped receipt when demanded was writ- 
ten by a writer of a firm wiio ha 1 signed the firm's name under the authority of the 
firm, it wa . held that the members of the firm w'ere guilty under this clause as their 
liability depended not on whether they were present at the writing of the letter, 
or knew of the writing of it, but on their being, in contemplation of law, the persons 
who signed the letter of refusal to give receipt.^ (See also S. 62, Note 7.) 

2. Section 62 and Section 65 (a). — The special offences created by Ss. 30 and 
65 do not interfere with the general provisions of S. 62 and do not alter the fact that 
an unstamped receipt is an instrument chargeable with duty and not duly stamped 
within the meaning of S. 62.^ 

The offence under S. 65 consists in not giving a properly stamped receipt when 
demanded ; the offence under S. 62 (1) (b) consists in passmg a receipt unstamped 
whether one is demanded by the payer or not. Hence, where a person gives an 
unstamped receipt and refuses to give a stamped one even after demand for th* 
same, he commits two offences, one under S. 62 and another under S. 65 in respect 
of the same transaction. ^ 

3. Clause (b).— Intention to defraud is not an element of the offence imder 
cl. (a), but it is so under cl. (b). The object of this clause is to punish the practice, 
often resorted to, of dividing money exceeding Rs. 20 into separate amounts less 
than Rs. 20 each and passing separate receipts for them so as to evade stamp duty. 

4. “Shall be punishable.” — A prosecution for an offence under this sectioB 
cannot be instituted except with the previous sanction of the Collector under S. 70. 
An initiation of prosecution without the sanction of the Collector being first obtained 

[Bat see (’04) 8 Cal WN 378 (380). Go/am 
Hussnin Ariff v. Emperor. 

Section 65 — Note 2 

1. (’85) 8 Mad 11 (12): 1 Weir 902 (SB). 
Reference under Stamp Act^ S. 46. 

(’88) 11 Mad 329 (330) : 1 Weir 903 (DB), 
Queen-Empress v. Muttirulandi. 

2. (’33) 20 AIR 1933 Bom 462 (463): U* 
Ind Cas 807 (DB), Girdhardas v. Emperor. 

Also see S. 30 Note 3 and S. 62 Note 16. 


6. (’32) 19 AIR 1932 Nag 172 (172): 28 
Nag L R 216 : 140 Ind Cas 397, Emperor v. 
Sukhdeo. 

Also see S, 2 (23) Note 16 and S. 30 Note 7. 

7. (’09) 31 AU 36 (37) : 1 Ind Cas 568 (DB), 
Emperor v. Dungar Singh. 

8. (’12) 34 All 192 (196): 13 Ind Cas 778 
(DB), Balmakund v. Emperor. 

9. (1900) 27 Cal 324 (331, 333) : 4 Cal W N 
440 (DB), Queen-Empress v. Khetter Mohun 
Ohowdfiry. 
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Penalty for not *66, Any person who— 

making out policy, 
or making ono not 

duly St p premium or consideration for any con- 

tract’ of insurance and does not, within one “““‘h after 
taking credit for, such premium or consideration, make out and exe 

cute a duly stamped policy of such insurance ; or 

fhl makes executes or delivers out any poiicy which is not duiy stamped, or 
(b) makes, ^ '"^^ws in account, or agrees to pay or aliow in account, any 

monev uDon or in respect of, any such policy , 
shall be punis^ble with fine which may extend to two hundred rupees. 

1 . Scope of the section.— This section creates a "“g® gj."l '' pj^on 

insurance policies. It does not, however, inter er „rnspcution started under 
contained La S. 62 (1) (b) and it would be no answer ^ ° tL former 

the latter section to say that an offence under the special provision 

has not been committed.^ 


t67. Any person drawing'or 'executing a bill of exchange '“[payable otherwise 

Penalty for not on demand] or a policy of marine insurance ° 

drawing full number ^ ^ fwn nr more and not at the same 

of bilU or marine po. be drawn or executed in a set of two or more, anu uui 

jioioa purporting to drawing or executing on paper duly stamped the 

number^of bills or policies of which such bill or policy consist, 

shall be punishable with fine which may extend to one t 

a. /nsericdby S. 5 of the Indian Finance Act. 1927 (V of 1927). 

1. Scope of the section.— This section marine instiranoe 

of exchange payable otherwise than on de mand a p — 

•[1879— S. 65. Cf. (1870) 33 & 34 Viet., C. 97— S. 118 ; (1891) 54 & 55 Viet., 

Ss. 97. 100.] 


■f.[t879— S. 66 ; 1889— S. 32 ; 1862 — Ss. 13, 25 ; I860— S. J 


Section 65 — Note 4 

1. (’85) 9 Bom 27 (28), Queen-Empreaa v. 
Jethtnal Jeyraj. 

.(’15) 2 AIR 1915 Lah 241 (241): 1916 Pun 
Re No. (Cr) 21 : 31 Ind Caa 643, Emperor 
V. Ramji Lai. 

Also see S. 70 Note 1. 

2. (’27) 14 AIR 1927 Nag 202 (202. 203) ; 
104 Ind Caa 108, Ramjiwan Marwart v. 

Also see 8. 70 Note 1. 

tSection 6^— Note 5 

. (1900) 27 Cal 324 (333) 4 Cal WN 440 


1 

1 


(DB), Queen'Empress v. KhetUf Mohun 

GftOivdhry. 

Section 66 — Note 1 

1 . see (-8.5) 8 Mad 1 1 (WjJ Weir {gB). 

iJe/erence remarks 

under S. 64 ot Act a oi - . ‘‘Sections 

of insurance polio os. but .f “ CoUeotor 

rts“e rrrlruraTce‘’Vo«cy‘ not%u.y 

it would be no defence to urge 

that the offences 

65 and 66 had not been committed. ) 
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?n wf ^ 1 be dra™ or executed in a set of two or more. It does not. however, 
intertere the general provisions contained in S. 62 sub-s. (1), els. (a) and (b) 

and It would be no answer to a prosecution started under S. 62 that an offence under 
tne special provisions of this section has not been committed i 


Art IS enacted to prevent loss of revenue to Government as under 

(b) and Art. 4/ Division A stamp duty is payable on each part where the 
instrument is drawn or executed in a set. 


1 ^' exchange payable on demand.— The words ^‘payable otherwise than 

^ exchange’* by S. 5 of the Indian 

nf L n (y of 1927). By the very section stamp duty chargeable in respect 
o a bill ot exchange payable on demand under Art. 13 was abolished. Before this 
amendment a bil of exchange payable on demand was chargeable with a stamp duty 

that article. Under the article provision for stamp duty in 
ie.spect ol bills of exchange drawm in sets was made only in the case of bills of ex- 
c lange payable otherwise than on demand not more than one year after date or 

Km r ^f ^^^bange payable on demand could, however, be drawn in sets like 
iso exchange payable otherwise than on demand and the question was whether 
a second of exchange payable on demand drawn on a paper not duly stamped 
^ r provisions of this section as the section in terms was applicable to all 
. ® ® exchange. It was held in the undermentioned case^ that in such a case 
the whole set constituted only one bil! of exchange and therefore when the first of 
exchange was stamped with a stamp of one anna, the second of exchange did not 

requu-e any stamp and therefore could not be said to be not drawn or executed on 
paper duly stamped. 


3. Policy of marine insurance. — The penalty imposed by the section for 
not (hawing or executing on paper duly stamped, the whole number of a set of 
policies of marme insurance implies that each part of the set is chargeable with 
stamp duty. In Art. 47 as enacted in 1899, however, there was no provision for 
stamping sea insurance in sets. Division A of Art. 47 as it now stands was sub- 
stituted for the original DivisonA by S. 7 of the amending Act V of 1906. Sets of 
insurance policies, liowever, seem to ditfer radically from sets of bills of exchange- 

Division A as amended by Act V of 1906 the heading of the last coiu^ 
is “if drawn in duplicate, for each part” and not “if dra\ni in set of two (or three), 
for each part of the set” as in Art. 13 (b). Stamp duty is provided for the duplicate 
of any instrument chargeable with duty in Art. 25. It would thus appear that 
before the amendment of 1906, the second part of a set of marine policies was charge- 
able under Art. 25, as a duplicate and the amendment of 1906 was made to lighten 
the duty so chargeable.^ 


4. Policies of life insurance. — Division D of Art. 47 provides for stamp duty 
on duplicates of policies of life insurance and other insurance not specifically pro- 
vided for. These policies are, however, not included in this section. Therefore, 


Section 67 — Note 1 

1. See (’85) 8 Mad 11 (12) : 1 Weir 902 (SB), 
Reference under Stamp Act, S. 46. (Case 
under S. 64 of Act I of 1879 — Obiter remarks 
in the Board’s order of reference : “Sections 
65 and 66 create special offences in respect 
of insurance polities, but if a Collector or- 
dered a prosecution under S. 61 in the case 
of an insurance policy not duly stamped, it 


would be no defence to urge that the offences 
contemplated by Sections 65 and 66 had not 
been committed.’’) 

Section 67 — Note 2 

1. (’08) 4 Low Bur Rut 320 (323) (FB),. 

In re Netherlands Trading Soci^. 

Section 67 — Note 3 

1. (’08) 4 Low Bur Rul 320 (323) (FB), In re- 

1 Netherlaruis Trading Society. 
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a person not drawing or executing on paper duly stamped the whole number of 
noUcies in such a case would not be liable to a penalty under this seetion But 
he would be committing an offence under S. 62 (1) (b) it ho draws up a pohcy on 

unstamped paper. 


Penalty for post- *68. Any persoD who— 

dating bills, and for 
other devices to 
defraud the revenue. 

(а) with intent to defraud the Government of duty, draws, makes or issues any 

bill of exchange or promissory note bearing a date subsequent to that 
on which such bill of note is actually drawn or made ; or 

(б) knowing that such bill or note has been so post-dated, endorses, transfers, 

presents for acceptance or payment, or accepts, pays or receives pay- 
ment of, such bill or note, or in any manner negotiates the same , or 

(c) with the like intent, practises or is concerned in any 

device not specially provided for by this Act or any other law for the 

time being in force; 

shall be punishable with fine which may extend to one thousand rupees. 

1. Scope of the section.-Clauses (a) and (b) of this section i^H^ose 
in certain cases of post-dating of bills of exchange and promissory n . 

(c) is a general and residuary provision for the punishment o ran 
revenue not otherwise specially provided for. 

In order to sustain a prosecution under this section, it is essential to prove an 
intention to defraud the Government of duty.^ 

The fact that a bill of exchange or lUomissoiT </ote was po^-dat^ 


of exchange or promissory note is chargeable with aiity as u i. w... 
on the date which it bears.^ But if the instrument ^ post- a e 
of evading stamp duty, an offence would be committed under n 

The word “cheque” is not expressly mentioned in 

icates an intention on the part of the Legislatup tha pos - g j^eaning “a 
nt bfi snbiftp.t t.n nftnnltv. althouffU “cheque” is defined in . ( ) 


not be subject to penalty, although “cheque is aenn tsj’ nn S 2 (7) ) 

bill of exchange drawn on a speoifild banker,” etc. (See also Notes on S. 2 (7).) 

2. Clause (c).— Clause (c) is not ^ appliei tolu^cases not 

which refer only to bills of exchange or promissory notes , app 


* 1^1379 — s. 67 ; 1862 — S. 13 ; 1860 -S. 11.] 


Section 68 — Note 1 

1. (’89) 16 Cal 432 (435) (DB), Ramen Chetty 
V. Mahomed Qhoae. 

2. (’89) 16 Cal 432 (436) (DB). Ravxen Chetty 
V. Mahomed Qhoae. 

(’26) 12 AIR 1926 Bom 627 (628) ; 90 Ind Cas 
686 (DB), Ramparaad Shivlal v. Shrintvaa 


(mT^^Se^WR (Eng) 305 (306) : 46 LJQB 
AH'; • 36 L T 182 : 2 Ex D 265, Qatly v. Fry. 
M SftVl 2 O B 716 718, 719) : 64 L J Q B 99 : 
7 * 1 ® LT ?68:43 W R (Eng) 22, Royal Bank 

(itfr 6“ Q B • 2"2:- 213) : 40 L J Q B 

141: 24 LT 130, Bull v. O Sullivan. 
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pro\nded for by this Act or any other law in which a fraud is practised on the 
btanip-lawd 

'Phe execution of a document requiring stamp, without seeing that it is stamped, 
IS nob a -device or contrivance” but may be an ‘^act” within the meaning of this 
sec 'Oil- But even as an act,’ it cannot be said to be one “not specially provided 

executant of such an instrument is punishable 
under S. bL and cannot, therefore, fall under this section. 

Ulus, in the undermentioned case,^ the petitioner was the recipient of a letter 

1 . 1 « ^ might be granted to a certain person and stated that 

when this was done, the writer would be responsible for the amount of the loan, if 
the borrower did not repay it. Both the writer and the petitioner were prosecuted 
under b. 67 (corresponding to this section) of the Act of 1879. As far as the peti- 
tioner was concerned, the ground was that when the loan was granted, the letter 
beca,me a letter of guarantee and therefore liable to stamp duty as an indemnity 
bond. It was held that the act of the executant, if punishable, was provided for 
under S. 61 (now S. 62) of the Act of 1879, and could not, therefore, fall under S. 67 
(now this section). The act of the petitioner amounted to the abetment of an 
orience which abetment was punishable under the Penal Code and was therefore 

an act provided for by any other law for the time being in force,” and equally not 
within the terms of section 67. 

As seen in Note 1, the intent to defraud the Government of duty is an essential 
ingredient of the offence under this section. So, the act, contrivance or device,- 
referred to in this clause, must of itself be either improper or prohibited.* The 
mere fact that the effect of executing an instrument without a stamp is to deprive 

Government of duty is not by itself sufficient to infer the fraudulent intent.® 
The Court must have proof of facts sufficient to justify it in coming to the conclusion 
that the intention existed. So also, it is open to the parties to split up a transac- 
tion and have two or more separate instruments so as to lessen the amount of 
stamps.** So long as the letter of the law is adhered to, the Court cannot object 
to any apparent evasion of the stamp duty, which results from such splitting up, 
and infer a fraudulent intent.®^ (See also Preamble, Notes 26 and 34.) 

lUitsiraiive cases. 


A sued B on three bonds for Rs. 49 each, aggregating Rs. 147. The three bonds 
were executed on the same date on stamps of As. 4 each. It was held that the fact 


Section 68 — Note 2 

1. (’86) 9 Mad 138 (139) (SB), Referet\ce 
under Stamp Act, S. 46, 

2. (’38) 25 AIU 1938 Bom 87 (88) : ILR 
(1938) Bom 114:173 Ind Ca9 13 (DB), 
Emperor v. Ramcfiandra Raoji. 

{See also (1900) 23 Mad 155 (loS) : 1 Weir 
907, Quecn^Empress v. SotTiasundaram Chetti. 
(There can be no device or contrivance if 
the document is what on its face it purports 
to bo.)] 

3. (1900) 23 Mad 155 (158) : 1 Weir 907 (DB). 
Queen-Empreas v. Somasundaram Chetti. 

4. (’33) Mad S M, p. 62. (Citing, B Ps 3940, 
18th November 1884 and 3376, 14th De- 
cember 1885.) 

5. (’38) 25 AIR 1938 Bom 87 (88) : ILR 
(1938) Bom 114:173 Ind Cas 13 (DB), 
Emperor v. Ramchandra Raoji. 

6a. (’38) 25 AIR 1938 Bom 87 (88) : ILR 


(1938) Bom 114:173 Ind Cas 13 (DB) 
Emperor v. RatncJmndra Raoji. 

6. (1848) 175 ER 340 (342) : 11 LT (08) 

456, Hankins v, Clutterhuck. (If parties 
choose to divide their contracts, so os to 
lessen the amount of stamps, they may equally 
do so. If a party so acted as not to be hit 
bv the Stamp Act, he had a right to do so.) 

6a. (’66) 1866 Pun Re (Sm OCR) No. 5 

page 4 (4). 

f5ee (1889) 23 Q B D 579 (593) : 61 L T 832 : 
38 W R (Eng) 3, Commisaionera of Inlarul 
Revenue v. Angus. (The Cro-wn, however, 
must make out its right to the duty, and 
if there bo a means of evading the stamp 
duty, so much the better for those who can 
evade it ; it is no fraud upon the Crown, 
it is a thing which they are perfectly en- 
titled to do.)] 

Also see Preamble Note 34. 
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that one bond for Rs. 147 on a rupee stamp could have been executed, was not 
sufhcient to infer a fraudulent intention.^ 

A money-lender was sought to be prosecuted under this secticm in resiieot of 
certain unstamped entries in the borrower’s khata with the money-lender. 
held that in the absence of any other evidence, the intention to deli and the Cmvti 
ment could not be inferred, simply because the eirect ot these entries was to depiive 

the Government of duty. 8 

See also the undermentioned case.® 

Section 64 (c) is also worded in a manner which is similar to this sub-sectioin 
But in the context of S. 64, cl. (c) of that section appears to relate to eases analogous 
to those mentioned in S. 64 cla. (a) and (b) and hence, that piovision 
“special” provision in relation to this sub-section. (See Note 4 on S. * 
point.) 


Penalty for breach *69. (a) Any person appointed to sell stamps who disobeys 

of rule relating to ^jjy J.^^g made Under section 74 ; and 
sale of stamps and ^ 
for unauthorised sale. 

(6) any person not so appointed who sells or offers for sale any stamp (other 
than a one-anna »[or half an anna] adhesive stamp); 

shall be punishable with imprisonment for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with both. 

a. Inserted by S. 3 of the Indian Stomp (Amendment) Act. 1906 (V of 1906). 


Provincial Amendments. 

BOMBAY In clause (b) of section r,9 before the words “one anna” jn.9er< the 
words “two annas .” — Bombay Act II of 1932, Pt. I\ , N. 15 {2). [ I 

SIND Same as that of Bombay . — Sind Act I of J93S, S. 2. [31-3-19.58.] 

1. Abetment. — An abetment of the offences mentioned in this 
an offence under S. 109 of the Penal Code.^ Thus, where a licenst Uf,ifan 

stamps purchases from a private ijerson any stamp other than a one an 


*[t879— S. 68 ; 1869— S. 48, Para. 3 ; 1862— S. 48 ; 1860 S. 31.] 


7. (’66) 1860 Pun Ro (Sm OCR) No. 6 
page 4 (4). 

8. (’38) 25 AIR 1938 Bom 87 (88): ILB 1938 
Bom 114 : 173 Ind Caa 13 (DB), Emperor v. 
Ramchandra liaoji. 

9. (‘18) 5 AIR 1918 Cal 495 ( 497 ) : 40 Ind 
Cos 726 (DB), Rajemoar Bag^hi v. Emperor. 
(Proposal for loan in prescribed form of 
Bank, guaranteeing payment in column of the 
form — Approval thereof by manager — Secre- 
tary of Bank issuing tho loan — Secretary 
Y>ro8ecutod under this section on the ground 
that his offer to make payment, accepted 
by manager, was a device intended to avoid 
a properly executed bond, and thus implj^ 
ing on the part of all an intention to defraud 
•tlovemment of duty — Held that secretary 


did not share or take any part 

tion with intent to defraud— His duties m 

connexion with the transaction wore purely 

ministerial.) 

Section 69 — Note 1 

1. (-33) Mad S M. p. 03. (Citing. U V 2366 

■p Mih I4th October 1902*) 

[See ('29) 10 AIR 1929 Sind 118 (119) ; 118 
Ind Cas 206 (DB), Nenumal v. Emperor. 
(Admission of a person, who is not a ljce"S®d 
Undor that he. at the ^oquost of licensed 
vendor, made endorsement and entr es m 
sale register in respect of stamps s«ld by 
the latfer is not sufficient evidence to hold 
that he abetted the offence of a breach of 

R 11, framed under S. 74, within the mean- 
ing of S. 107, Penal Code.)] 
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anna stamp, the licensed vendor abets an offence under cl. (b) of this section and 
such abetment is an offence.^ 

2. “ Stamp.’* — The word "Stamp’ includes cancelled stamp also.^ This 

section would, therefore, apply to sale of cancelled stamps also. 


Certificates of pleaders, mukhtears and revenue agents are liable to stamp 
dut\ not under this Act but under the Legal Practitioner’s Act and the stamp 
required therefor is a special kind of stamp which is not a “Stamp” within the 
meaning of the Stamp Act. This section does not apply to the sale of such stamps. * 

3. Clause (b) — Sale of stamps by private persons. — The object of this Clause 
is to prohibit sale of stamps by persons other than those appointed for the purpose. 
Such sales are punishable even where they are made in good faith. A sale by an 
unauthorized person is none the less an offence under this clause because the stamp 
^\as purchased by him bona fide for his own use and finding subsequently that it was 
no longer of any use to him, he sold it.‘ 

Where stamps are exchanged for money the transaction is a sale. It is not 
necessary that the vendor should be capable of passing a legal title to the vendee. 
Thus, an exchange of stolen stamps by a thief for money constitutes a sale.^ 

Where A gave stamps to B, who was in immediate need of them and who promised 
to give in return stamps of the same value, it was held that the transaction did not 
amount to a sale within the meaning of this section.^. 

There is no provision of law which prevents the use of a stamp by a person who 
has purchased it through another, though the name of the person who paid the 
money to the vendor, alone appears on the stamp. ^ 


'^70. (1) No prosecution in respect of any offence punishable under this Act or 

conduct^orprosec^^^ hereby repealed shall be instituted without the sanction 

ions. of the Collector or such other officer as “[the collecting Govern- 

mentj generally, or the Collector specially, authorises in that behalf. 


*[1879— S. 69 ; 1869— S. 43 ; 1862— S. 52 ; 1860— S. 37.] 


2. (’33) Mad S M, page 03. (Citing, B P 

2366 R., Mia. 14th October 1902.) 

Section 69 — Note 2 

1. (1914) 1KB 144 (146) : 83 L J K B 114 : 
109 L T 832, B. v. Lowden. (Section 13 
of the Stamp Duties Management Act, 1891, 
enacts that a person who “knowingly sells 
or exposes for sale or utters or uses any forg- 
ed stamp” shall be guilty of felony — Held 
that a person who sells a forged postage 
stamp commits an offence against S. 13, 
notwithstanding that the stamp when sold 
bears a cancellation mark.) 

2. (’31) Beng S M, Vol. 1, p. 56. (Citing, 
Board’s Proceedings No. 268, dated the 12th 
July 1902, Collection No. 13, file No. 231 of 
1902.) 

(’40) Bihar S M, p. 143. (Vide Government 
Order No. 671, T. F., dated the 10th June 
1902.) 


Section 69 — Note 3 

1. (’31) Beng S M, V'ol. I, p. 56. (Citing, 
Board’s Proceedings Nos. 372-373, dated the 
4th February 1888.) 

(’40) Bihar S M, p. 142. (Citing, Board’s 
Proceedings Nos. 372-373, dated 4th Feb- 
ruary 1888.) 

2. (’01) 24 Mad 319 (321) : 1 Weir 725, Queen- 
Empress V. Virasami. 

3. (’03) 30 Cal 921 (922) : 7 Cal W N 704, 
Kedar Nath Shaha v. Emperor, (A mukh- 
tear buying a court-Jee stamp for liis client 
transferred it to another client in immediate 
need — The latter promising to return another 
stamp of the same value — Held, there was no 
sale.) 

4. (’33) Mad S M, p. 63. (Citing, B P 
247/ 1459 R., Mis., 22nd October 1909.) 
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(2^ The Chief Controlling Revenue-authority, or any officer generally or specially 
authirLed by uVn thu behaTf, may stay any such prosecution or compound any such 

ofience. 

(3) The amount of any such composition shall be recoverable in the manner 
provided by section 48. 

a. SubMtuted for the words -‘the Local Govermnent” by A. (). 

Notification. 

\U functions of the Central Government undw', or in relation to S. d) have 

been entrusted to Provincial Government.-See Governmen of India, 1 manco 

Department (Central Revenues) Notification No. 9, dated 13-11-193,. 

Relevant reference to other Act. 

N -W.F.P. 

■ The reference to the Chief Controllmg Revenue-authordy 
ref©rring to the Revenue Comniissioner . See S. ( ) ( ) 

Law and Justice Regulation, 1901 (VII of 1901). 

the criminal law in motion in respect of offences under the btamp-law. 

The juHsdiction of a Magistrate to try an offence ""f-;^the Stamp Acd depends 
upon the sanction of the Collector being first obtained .t® t^ , 
prosecution.2 xhe want of such sanction is not a ^ | ^ ^ ^ 3 The 

Ln obtained hi a prosecution started ,te „roTe^ defect 

subsequent according of the sanction cannot validat P 
is not curable by S. 537 of the Criminal Procedure Code. 

It is essential that the record of the conviction should evide^icejuG^ 

gUntnhrprr^u^ - 

» ..... . i.™.. . ..oo...,,.. 

•when he gives the sanction.® ^ . of 

The effect of Ss. 40 and 43 is that every one “-^^^^Xn^u^derX srtiL!’ 
paying the penalty before the CoUector exerc ises his discretion una ^ _ 


Section 70— Note 1 

1. (’27) 14 AIR 1927 Nag 202 (203) : 104 

Ind Cas 108, Rarnjiwan Marwari v. I'Ohirm. 
2 (’15) 2 AIR 1916 Lah 241 (241) : 1915 

Pun Ro (Or) No. 21 : 31 Ind Cas 643, Emperor 

V. RamjildL 

3. (’83) 1883 All W N 98 (98), Empress v. 

Deo Sahai. ^ 

(’70) 2 N W P H C R 188 (188), The Queen v. 

Adjoodhya Pershad. ^ ^ ^ 

(’87) 9 All 210 (213) : 1887 All W N 5, Queen- 

Empress V. Rahat Alikhan. 

Also see S. 62 Note 4. iaa 

4. (’27) 14 AIR 1927 Nag 202 (202) : 104 


Ind Cas 108, Rarnjiwan Marwari v. ^ohimi. 

Ist aZ (’10) 37 6al 467 (492) : 

Barindra Kzimar v. Emperor. (Case unaet 

I.P.C., S. 121.)] 

5.‘“°C85)1i Doml7 ^8) (DI3), Queen- Empress 
V. Jethmal Jeyraj. 

®Mad“537‘‘(539) : 1 Weir 899 (D13). 

Queen-Empress v. Palani. 

Bom°8l %3). Empreee v. Janki. 
T84) loV 1100 (1102, (D13,. 

Abbilakh Sing v. Khub Lai.] 

Also see S. 43 Note 1 and S. 62 ^ote 4. 
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INSTITUTION AND CONDUCT OF PROSECUTIONS 


SLIiSi “ — 

Where the Collector has sanctioned a prosecution for an offence under S 63 
accused cannot be convicted under S. 62 on the-basis of the same sancW® ' 

commeid^bf f "'as that the prosecution must be 

case is no longer goS iaw.°" " "" conipto,«; from hhn was not sufficient."> The 

has futhorittr Controlbng Revenue-authority 

11 s authori^td all Collectors generally to stay any prosecution or comnound any 

Ro‘.Tro!dattR 19th Vky 1910^''"'^ (Financial Commissioner’s Notification 

anv Oriss'a llistrict Officers are authorized by the Board to withdraw 

and to by them in respect of an ofience under the Stamp-law, 

reasonable cans^f ^ opinion that there is sufiicient and 

redsoname cause tor so doin*^ 2 

O * 


*71. No Magistrate other than a Presidency Magistrate or a Magistrate whose 
Junsd.ction of powers are not less than those of a Magistrate of the second 

class, shall try any offence under this Act. 


Magistrates. 


+u- Scope of the section, — A District Magistrate will have jurisdiction under 
this section to try an offence under this Act. But where he has himself directed 
the prosecution in his capacity as Collector, he cannot try the case.^ See S. 656 of 
the Crimmal Procedure Code. See also Note 1 on section 70. 

According to one of the administrative instructions in the Punjab, cases of 
offences under the Stamp Act are important and should ordinarily be tried by 
stipendiary Magistrates familiar with the stamp rules, etc.^ 


[1879— s. 70 ; 1869— S. 44 ; 1862— S. 53 ; 1860— Ss. 38, 39.] 


8. (’76) 24 Suth W R (Cr) 1 (2) (DB), i^ueen 
V. Nad%chaud Poddar. 

( 80) 2 All 806 (807), Empress of India v. 
Deoki Nandan Lai. 

(’78) 3 Cal 622 (622) : 2 Cal L Rep 179 (DB), 
Empress v* Oangadhur Bhunjo. 

[See also (’83) 1883 All W N 98 (98), Empress 
V. Deo Sahai. (Prosecution should not be 
conducted by the officer who sanctioned it.)l 
Also see S. 62 Note 4. 

9. (’87) 9 All 210 (212, 213) : 1887 AU \V N 6. 


Queen-Empress v. Bafiat Alikhan. 

10. (’69) 5 Bora HCR (Cr) 48 (49) (DB), 

Beg, V. Bat Divali. 

Section 70 — Note 2 

(’34) Punjab S il, Notes on Stamp Act, 
Chap 3, page 21. 

2, (’40) Bihar S page 298. 

Section 71 — Note 1 

1. (’75) 24 Suth W K (Cr) 1 (2) (DB), Qusen 
V. Nadi Chartd Poddar. 

2. (’34) Punjab S M, Part I-B Chap 3, page 21.^ 
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2 Power to grant rewards on conviction.— Under Rule 22 of the Indian ^^amp 
Rules* on the conviction of any offender under the Act, the Collector may i^^an^ 
anv person who appears to him to have contributed to the conviction a 
exLE such sZ as the Provincial Government may hx m tins behalf.' ihe 
limits fix^ed by the Madras and Punjab Governments are as stated below. 

*72. Every such offence committed in respect of any ^^y ^ ^ried 

Tx. f * 1 in anv district or presidency-town in which such instrument is 

tound as weT as in any district or presidency-town in which such offence might be 

tried under the Code of Criminal Procedure for th e time being in force. 

CHAPTER VIII. 

SUPPLEMENTAL PROVISIONS 

**73. Every public officer having in his custody any registers, books, records. 
Books, otc., to bo papers, documents or proceedings, the inspection whereof may 

S ‘to‘s“cC“a“ny duty, or.to prove or lead to the discovery of any or omi^ion 

in relation to any duty, shall at all reasonable times papers, 

in writing by the Collector to inspect for such purpose registers, books, papers, 

documents and proceedings, and to take such notes and extracts as h y 
saiy, without fee or charge. 

Provincial Amendment. 

UNITED PROVINCES In S. 73 for the words “any 
following words “any officer whose duty it is to sec that proper duty is paid or anj 

other person.”— U. P. Act XVIII of 1938, S. 5 [13-2-1939.] 

Powers to make 4 . 7 ^ flje “[collecting Government] *>[***^ may make lules 

srof sTamts® for regul'ating- 

(а) the supply and sale of stamps and stamped papers, 

( б ) the persons by whom alone such sale is to be conducted, and 

(c) the duties and remuneration of such persons . 

Provided that such rules shall not restrict the sale of one-anna > [for half an anna] 
adhesive stamps. 

a. jS«6fi(t7u(e<2 for the words ‘‘Local Government by A. O. bv A O 

b. Words “.ubiect to the control of the Governor-General in Couned w-e 

c. Inserted in S. 3 of the Indian Stamp (Amen dment) Act, 190 ( o ; 


*[1879— S. 71.] 

*•[0/. (1870) 33 & 34 Viet., C. 97- 
t[1879— S. 55 ; 1869— S. 48, Para. 


-S. 21 (1) 
1 ; 1862- 


; (1891) 54 & 55 Viet., C. 39 — S. 16.] 
-S. 36 ; 1860— S. 19.] 


Section 71 — Note 2 

1. (’33) Mad S M, page 63. (Citing, Govern- 

ment of India Notification No. C-03 Stamps, 
26, Finance Department (0. R.) 6th May 

1926, rule 22.) ^ _ 

(’33) Mad S M, page 63. (Citing, G. O. 
907, J. D., 9th May 1881 ; B. P. lUl, 23rd 
June 1881 ; G. O. 1169, Revenue, dated 
4th Juno 1932 ; B. P. No. 170, Mis., dated 
10th June 1932 — The Government of Madrtvs 
have authorized all Magistrates of the first 
cla86 to grant rewards not exceeding Rs* 
and the Board of Revenue to grant rewards 


not oxceedine Rs. 1,000 to any person who 
may have contributed to a conviction for an 
See under Ch. VII of the Act should a 

carr^. f 

saAction of Government should be obtained.) 
(’U) Punjab S M, Part 1-B Ch 2, page 

tTho sum of reward fixed m 
Rs^ 50 (Punjab Govt. No. 1501, dated -4th 
August 1882)^ Any Magistrate trying an 
oS'nder shoulS, if he thinks the grant of a 
reward necessary, refer the matter for the- 
orders of the Collector*) 
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P.)\V. . s TO MAKE RUI.ES AS TO SALE of STAMPS 


Provincial Amendments. 


SIND Same as that of Bombay .— Act I of WiS, S. 2. [31-3-1938.] 


74 have 
Finance 


Notification. 

Ko. fiinctions of the Central Government under, or in relation to S 
)een entrusted to Provincial Government.— Government of ’ India 
l^eiiartment (Central Revenues) Notification No. 9, dated 1:M1-1937. 

-flip if of the section.— This section provides for niles being made for the 

these rule fs'-Tn ff An infringement by a stamp- vendor, of any of 

whoJ‘7n^'°^‘"° m restriction as to the persons by 

stam^A^r and half an anna stamps can be sold. Under S. 69. sale of 

fnp flnn^ authorised to seU stamps is an offence except in the case of 

one anna and half an anna stamps. 


Powlf’ Government] may make rules to carry out generally the 

-ruie.s generally to P^^poses of this Act, and may by such rules prescribe the fines, 
carry out Act. Which Shall in no case exceed five hundred rupees, to be incurred 

on breach thereof. 

a. Substituted for the words “Governor-General in Councill” by A, O. 


Notification. 

All functions of the Central Government under, or in relation to, S. 75 have 
been entrusted to Provincial Government.— Nee Government of India, Finance 
-Oepartment (Central Revenues) Notification No. 9, dated 13-11-19.37. 

1^* P®wer to make Rules, In addition to the rule-making power conferred 
on the collecting Government for special objects by Ss. 10, 18, 37, 49 and 74 this 
section invests such Government with a power to make rules to carry out generally 
the purposes of the Act and to provide penalties for the breach of such rules. Besides 


•[1879— S. 56.] 


Section 74 — Note 1 

1. See (’29) 16 AIR 1929 Sind 118 (119): 
118 Ind CJas 206, Nenumal v. Emperor. 
(Breach of rule requiring vendor to make 

entries in his own handwriting — Abetment 

Held, in this case there wa^ no abetment.) 
-2. ( 91) 18 Cal ,19 (42) (SB), Queen' Eynpress 

V. Trailakya Nath BaraX. (Failure by vendor 
to certify that the number of stamps used 


was the smallest possible — Document held 
duly stamped.) 

(’88) 11 Mad 377 (378) (SB), Reference wuUr 
Stamp Act, S. 46. (The omission of a stamp 
v'endor to endorse on a stamp paper the 
particulars required by a rule published 
under Ss. 55 and 57 of the Stamp Act of 1879 
by Gov'ernment of Madras does not render a 
stamp “not duly stamped" within the mean- 
ing of S. 3 (10) of that Act.) 
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the above mentioned rules, the Government can also grant remissions and redue- 
tions of duty under S. 9 and also declare the rates of exchange under b. 20. 

2. Rules whether can he declared ultra vires.— In section 56 of the Act of 18/9 
corresponding to this section, the words “consistent herewith occurred after the 
word “rules.” A Court could, therefore, determine whether a rule was inconsistent 
with the Act and therefore ultra vires.'- Thus, the High Court of Madras declared 
ultra vires a rule which required parties and witnesses to attest the part of an instru^ 
ment which was written on plain sheets of paper attached to the stamped paper. 
In the undermentioned cases^ a question was raised whether a rule requu-in an 
instrument to be written on the side of the paper which bore the stamp ultra 
vires as being more stringent than and, therefore, mconsistent with the Act. i 

question, however, was not decided. 

The words “consistent herewith” have been omitted iii the present section. 
Moreover, in S. 76 the words “have effect as if enacted by this Act have been 
substituted for the words “have the force of law” which occurred m S 56 in Mew 
of these changes it will not be open to question any rules promulgated by the proper 
authority under this section on the ground of its being mconsistent with the Act. 


Publication of 
rules. 


a' 


*76. ®[(1) All rules made under this Act shall be published 
in the official Gazette.] 

(2) All rules published as required by this section shall, upon such publication, 
have effect as if enacted by this Act. 

a. The sub-section was eubstituUd for the original sub-section by A.O. 

1, Ultra vires, — As to the power of Courts to question the rules un er t 
Act as being ultra vireSt see Note 2 on section 75. 

‘76A. HThe Central Government, subject to theZ provisions of section 124 

Delegation of (1) Of the Government of India Act, 1935 and he Provm^^ 
certain powers. Government, may by notification in the officia ] 

(a) all or any of the powers conferred on it by sections 2 

74 and 78 to the Chief Controlling Revenue-authority , a 

authority as may be specified in the notification. 

Tho section was inserted by Part I of the Sohednle to tho Deeontraiisat.on Act, 

(IV of 1914). . . T 1 

Subatituted for the words “the Local Government may, by notification m 
Official Gazette” by A. O. 


a. 


b. 


•[1879— S. 57, Para. 2 ; 1869— S. 48, Para. 2.] 


Section 75 — Note 2 

1. Sea (*91) 13 All 06 ( 76 ) : 1890 All W N 
238 (FB), Radha Bai v. i^athu Ram. 

2. (’86) 8 Mad 632 (540), Rejerer^ under 

Stamp Act, S. 46. 

Also see 8. 2 (U) Note 9 ; S. 10 Note 17 and 
8. 13 Note 6. 

3. (*81) 6 Bom 188 (198) (FB), Daulatram 
Harji v. Vitho Radhoji. 


(-84) 7 Mad 176 (181) (SB). Reference under 
Stamp Act S 46 ^ g 3 

\j PC 75-71 LT 206, Institute of 
AiZa ' I^ckwood. (Per Lord Herschell 
if c —Held that tho rules made were of 
the same effect os if they wore contained m 
this Act” and as long as they remained m 
force it was not competent to question their 

authority.) 

2 3 A 33 
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POWEB TO MATTTC BULES 


Notification. 

CENTRAL GOVERNMENT 

16 °n *74 relation to, Ss. 2 (9), 10, 

6, 18, 33, 3/, 49, /O, i4, /,> and 76A have been entrusted to the Provincial Govern- 

ments. See Government of India, Finance Department (Central Revenues) 

Notification No. 9 Stamps, dated the 13th November 1937. 

Note.— F or Notifications the Provincial Governments see under the headine “Miscellane- 
ous Notifications and Orders” in Appendix G. iJ««uing luisceuano 

-\T TT7 T. -r* Relevant befekence to other Act. 

.N.-W. -F. P. 

refprHn^ the Chief Controlling Revenue-autority is to be construed as 

referring to the Revenue Commissioner.— >Sec S. 6 (1) (d) of the North-West Prontier 
Provmce Law and Justice Regulation, 1901 (VII of 1901) 


77. Nothing in this Act contained shall be deemed to affect the duties charge- 
Saving as to court- able Under any enactment for the time being in force relating 

to court-fees. 

Provincial Amendments, 

BENGAL At the beginning of S. 77 insert the following : “Except for the 

provisions as to copies contained in S. 6A.”—.Ben<7aMcf 7/7 12. [l-4-1922j 

BIHAR Same as that of Bengal . — Bihar Act VI of 1937 ^ 8, 12, [1-1-1938.J 

CENTRAL PROVINCES In S. 77 for the words “Nothing in this Act 
contained suhstiiuie the following : “Nothing contained in this Act except sec- 
tion 6A so far as at relates to copies.” — C. P. Act VI of 1939, 8. 11. [1-7-1939.] 

ORISSA Same as that of Bengal . — Orissa Act VI of 1943, 8. 12. [26-4-1943.J 

PUNJAB Same as that of Bengal. — Puniab Act Vlll of 1922 8 7^ 

[15-1-1923.] ’ 

UNITED PROVINCES Same as that of Bengal. 

—U. P. Act 111 of 1936, 8. 11. [1-5-1936], 


178, »Every [Provincial Government] shall make provision for the sale of trans- 
Act tb be transia- lations Of thU Act in the principal vernacular languages of the 
ted and sold cheaply, territories administered by it at a price not exceeding four annas 
per copy. 

a. Substituted for the words “Local Gov’enunent” by the A. O. 


79, [Repeal], Repealed by section 3 and 8chedxilc 11 of the Rev^ctHna and 
Amending Act, 1914 (A of 1914). 


*[1879— S. 59 ; 1869— S. 17.] 
t[1879— S. 60 ; 1869 — S. 51 ; 1862 — S. 37.J 


THE SCHEDULES. 
GENERAL. 
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(A) Scheme of arrangement. 

j^ote 1. — In the Central Act, there is now only one schedule, namely, Sch. I. 
After that schedule of the Central Act, Sch. lA has been inserted by 
Provincial Stamp (Amendment) Acts in Bengal, BUiar, Central Pro- 
vinces and Berar, Coorg, Madras, Orissa, Punjab and United Provmces. 
After the separation of Pakistan, in West Punjab a new Sch. lA has 
been substituted for the old Sch. lA of Punjab by West Punjab Act 
XIV of 1948 which came into force on 1 •8-1949. But the old Sch. lA 
still continues in force in the East Pimjab. 

Note 2.— After Sch. I of the Central Act, Sch. lA of each of the above 
Provinces is printed separately in the alphabetical order of the names 

of the Provinces. 

Note 3. — Under the schemes of the above Provincial Stamp (Amendment) 
Acts, save those of Coorg and Madras, the articles in Sch. lA are 
numbered so as to correspond with similar articles in Sch. I of ti^ 
Central Act. In Coorg and Madras the numbers of the articles in 
lA do not, in all cases, correspond with similar articles in Sch. I. ihe 
corresponding numbers of articles in Sch. lA of all the Provinces meii- 
tioned in Note 1 are indicated under the heading “Provincial Amend- 
ments’* given under each article of schedule I. 

Note 4.— There is no Sch. lA in the Provinces of Bombay and Sind. In 
these Provinces the articles in Sch. I of the Central Act are amended 
in their application to these Provinces. These amendments have 
been note under the heading “Provincial Amendments under the 

respective articles. 

By the Bombay Finance Act, 1932 (Bom. Act II of 1932), Part V, sec- 
tions 16 to 19, provision has been made for the levy of stamp-cmties 
on certain instruments in certain cities and urban areas. 
bav Finance (Sind Amendment) Act, 1943 (Sind Act II of 1943) rea 
■with Sind Finance Act, 1949 (Sind Act V of 1949), Part III has modi- 
fied these provisions in their application to the city of Karac i an 
the towns of Hyderabad, Sukkru*, Mirpurkhas, Larkana an " 

shah. These provisions have been given in Appendix A at e en 
of Schedule lA. 


Note 5.— In Bihar, Bombay and Orissa the duty leviable 

articles is increased by a surcharge. In Sind it has been * 

fact has been noted, wherever necessary, in the appropnat^laces. tor 
the text of the Acts by which this is done, see Appendix 11. 

4 

B) Amendments — Effect. 

There are various articles in which the duty payable is not 
sum of money but as being the same as or having a partici^r 
payable on some other instrument provided for elsewhere in the sc e 
instance, Arts. 2, 6, 8, 12, 13, etc. 

Now, take Art. 13 (c) dealing with bills of exchange The duty 

same as on a ‘bond.* The duty on a 6ond has been raised by Provmcia 

in different Provinces. The question arises whether the amendments will affect the 
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ACKNOWLEDGMENT 


duty on a bill of exchange under Art. 13 (c). On a plain interpretation of the words 
used, the duty under Art. 13 (c) would seem also to be raised in consequence of the 
enhancement of duty on bonds. But the difficulty in adopting this view is that the 
stamp duty on a bill of exchange is a subject for which, under the Government of 
India Act of 1935, (see Item 57, List 1, Seventh Schedule), the Central Legislature 
alone can legislate and if the above view is adopted, it might be argued that the 
duty on a bill of exchange would be enhanced as a result of Provincial legislation. 
But this argument would not be correct. The enhancement of duty on a bill of 
exchange would be due not to a Provincial statute but to the provision in the Central 
Act. The mere fact that under the Central Act, the provisions of a Provincial 
statute are adopted and made applicable to a matter within the exclusive legislative 
jurisdiction of the Central Legislature does not mean that the Provincial Legisla- 
ture is allowed to legislate for such matter. 

A similar construction is to be adopted in the case of other articles also where 
the duty is fixed with reference to the duty chargeable under some other article. 
In other words, where the duty under an article is altered, the alteration will also 
affect the duty payable under any other article where such duty depends on the 
duty payable under the former article. 


SCHEDULE I. 


STAMP-DUTY ON INSTRUMENTS. 

Section 3.) 

*1. ACKNOWLEDGMENT of a debt exceeding twenty rupees in 
amount or value, written or signed by, or on behalf of, a debtor 
in order to supply evidence of such debt in any book (other than 
a banker’s pass-book) or on a separate piece of paper when such 
book or paper is left in the creditor’s possession : provided that 
such acknowledgment does not contain any promise to pay 
the debt or any stipulation to pay interest or to deliver any 
goods or other property. 


One anna* 


Provincial Amendments. 
BIHAR See Bihar Sch. lA, Art. 1. 


BOMBAY 

Note. — (i) All stamp duties leviable under the Indian Stamp Act, 1899, in its 
application to the Province of Bombay, except those leviable in respect of Bills of 
Exchange, Cheques, Promissory Notes, Bills of Lading, Letters of Credit, Policies 
of Insurance, Proxies and Receipts shall be increased by a surcharge at the rates 
specified in the Schedule annexed hereto. 

(ii) The provisions of the Indian Stamp Act, 1899, in its appUcation to the 
Province of Bombay shall, save in so far as they are inconsistent with anythmg 
contained in the Bombay Increase of Stamp Duties Act, 1943, apply for the purposes 
of that Act. 


• £ 1879— Art. 1; 1869— Sch. II Art. 5. J 



AOKHOm^DGMENT 


SCHEDULE 
Rates of Surcharge 


[Artl] 617 



Amount of stamp duty 

(1) A fraction of a rupee not exceeding 1 anna 

(2) A fraction of a rupee exceeding 1 anna but not 

exceeding 2 annas 

(3) A fraction of a rupee exceeding 2 annas but not 

exceeding 4 annas 

(4) A fraction of a rupee exceeding 4 annas but 

not exceeding 8 annas 

(5) A fraction of a rupee exceeding 8 annas . . 


Rate of surcharge 
\ anna 

1 anna 

2 annas 

4 annas 
6 annas 


(6) A whole rupee . . . . . . • • • • ® annas 

-^Bombay Act XIV of 1943 [1-1-1944] as repealed and re-enacted by Bom. Act 
XII of 1948. [24-3-1948] For the text of this Act, see Appendix H. 

(iii) The provisions of the Bombay Finance Act, 1932, shall, be in addit^n to 
and not in derogation of the provisions of the Bombay Increase of Stamp Duties 
Act, 1943. 


— Bombay Act IV of 1945, S. 3. [31-3-1945.] 


CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 1. 
MADRAS See Madras Sch. lA, Art. 1, 

ORISSA The stamp duty leviable under this article is increased by a surcharge 
by S. 2 of Orissa Act II of 1945. [1-7-1945.] For the text of this Act, see Appendix 

H. 


UNITED PROINCES. See U. P. Sch. lA Art. 1. 

SIND 

Note. — ‘‘For the existing rates of stamp duty prescribed in Sch. I 
Stamp Act, 1899, as amended by Part IV of the Bombay Finance Act, , ra 
equal to double those rates shall be substituted.” 

—Sind Act V of 1949, Part III, S. 3 (a). [1-4-1949.] 

West Punjab see west Punjab Sch. lA, Art-1. 


1. Legislative changes. 

2. English law. 

8. Scope ol the article. 

4. Acknowledgment. 

5. Acknowledgment must be of a debt. 

6. “Written or signed by or on behalf of.’* 

7. “In order to supply evidence of such debt.” 

8. “Promise to pay the debt.** 


Synopsis 

9. Stipulation to pay interest. 

10. Acknowledgment and bond. 

11. Memorandum of purchase of goods. 

12. Unstamped acknowledgment — Effect. 

13. Limitation. 

14. Statement of account if acknowiedgment. 
See Note 7. 

15. Description of stamp. See Appendix C. 
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AOKNOWIiEDOMENT 


1. Legislative changes. — Prior to the Act of 1869, there was no provision for 
charging stamp duty on an acknowledgment.^ Article 5, Sch. II of the Act of 1869 
Provided for such stamp duty. The article ran as follows : 


“Note or Memorandum written in any book or written on a separate paper, 
whereby any account, debt or demand therein specified, and amoimting to 
twenty rupees or upwards, is expressed to have been balanced or is acknow- 
ledged to be due.” 


It will be observed that this differs from the present article in two important res- 
pects : (a) The article in the Act of 1869 did not contain the requirement as to the 
instrument having been given for the pxirpose of supplying evidence of the debt, 
(b) The article in the Act of 1869 did not contain the proviso. The cases noted 
below^ were decided with reference to the article in the Act of 1869. 


The article in the Act of 1879 was the same as the present article except for the 
proviso which is new. 

2. English law. — Under the English law, a bare acknowledgment of liability 
is not chargeable with duty. Thus, an I.O.U. or a bare acknowledgment of a 
loan or of indebtedness, containing no provision as to payment or other evidence of 
the terms of an agreement does not require any stamp. ^ Thus, the English law is 
different from the law under this Act which makes acknowledgments of debts ex- 
ceeding Rs. 20 charegable with duty. 


Article 1 — Note 1 

1. (’67) 1867 Pun Re Cr. No. 43, p. 79 (80) 
(DB), Crown v. Jethoo Mull. 

2. (’80) 4 Bom 326 (328) : 5 Ind Jur 259 (DB), 
Qirdluir Naran v. Umar Aju. (Notwith- 
standing stipulation for payment of interest 
one anna stamp was held sufficient.) 

(’76) 1876 Bom PJ175, Fatta Jethaji v. 
Shiv Shankar, (An account stated after 
Act XVIII of 1869 came into force, and 
unstamped, is inadmissible in evidence.) 

(’78) 2 Cal L Rep 346 (347) (DB), Tariney 
Churn Nundy v. Sheikh Abdur Rohoman. 
(An adjustment of account is not admissible 
in evidence, lanless stamped with one anna 
stamp.) 

(’76) 25 Suth W R 361 (362) (DB), Koonjo 
Mohun Doss v. Krishna Qhunder Shaha. 
(Balance of account signed by creditor and 
not assented to by the debtor not within the 
Article.) 

(’75) 23 Suth W R 403 (404) (DB). Ferrier v. 
Ram Kalpa Chose. (Instance where, even 
under 1869 Act, stipulation for interest was 
held to take the instrument out of the cate- 
gory of acknowledgment.) 

(’75) 24 Suth \VR 439 (439), Indra Chand 
Aawal V. Kalee Doss Mitter. (The provisions 
contained in Art. 5, Sch. II, Act XVIII of 
1869, mean that only once the stamp is to be 
affixed in a running account. The balance ( 


brought forward from the close of a previous, 
year not being a now baance does not require 
fresh stamp.) 

(’78) 1878 Pun Re No. 2, p. 14 (18) (DB), 
J. C. Moriee v. Simla Bank Corporation Ltd. 
(The “Note or Memorandum” must have been 
executed for the purpose of recording and 
affording evidence of an acknowledgment 
of debt.) 

(’73) 1873 Pun Re No. 33, page 54 (55) (DB), 
Kalu V. Basanta Mai. (Defendant sealed 
but did not stamp, a balance against himself 
in plaintiff’s book — Held that under Act 
XVIII of 1869, the entry was admissible in 
evidence as this did not come within the 
meaning of an instrument chargeable with 
stamp duty os described in Sch. II, Art. 6.) 
Also see S. 23 Note 5. 

Article 1 — Note 2 

1. (1822) 171 ER 898 (898) : Dow & Ry^ 

(NP) 8 (9), Childers v. Boulnois. (I.O.U- 
does not require stamp.) 

! (1795) 170 E R 407 (408) : 1 Esp 426 (427)' 
Fisher Cent v. Leslie. (Do.) 

(1808) 170 E R 1035 (1035) : 10 RR V37, 
Israel v. Israel. (Do.) 

(1845) 153 ER 742 (743) : 15 LJ Ex 191, 

Goodyear v. Simj^on. (Statement of account 
containing admission of a certam balance 
being due from defendant to plaintiff.) 
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3. Scope of the article. — ^This article provides for the stamp duty payable on 
an acknowledgment. The following conditions are necessary for the applicability 

of the article 


(1) The acknowledgment must relate to a debt. (See Note 5.) 

(2) The debt must exceed Rs. 20. 

(3) The instrument must be written or signed by or on behalf of the debtor. 

(See Note 6.) 

(4) The instrument must have been brought into existence with the object 
of supplying evidence of the debt. (See Note 7.) 


(5) The instrument must be written in a book (other than a banker s 

pass-book) or on a separate piece of paper. 

(6) Such book or paper must be left in the possession of the creditor, 

(7) The acknowledgment must not contain a promise to pay the debt or 
any stipulation to pay interest or to deliver any goods or other property. 


4. Acknowledgment. — This article refers to an instrument by wMch a person 
acknowledges that he owes a debt to another. An acknowledgment implies a pre- 
existing debt. It depends on the construction of each instrument whether it amounts 
to an acknowledgment.^ An “I. O. U.” is a good example of an acknowledg- 
ment of a debt.^ The addition of the words “for value received’* does not make it 
an agreement or promissory note.® A ineTQjmernoranduni of a transaction will not 
amount to an acknowledgment of a debt.* (See also Note 11.) 

A letter written by the creditor and signed by the debtor may be an acknow- 
ledgment,® The entry in the undermentioned case® was held to be 'an acknow- 
ledgment. See also Notes on S. 19 in A. I. R. Commentaries on the Limitation 
Act, 2nd (1942) ^Idn., for the meaning of the expression ‘acknowledgment of 
liability.’ 


Article 1 — Note 3 

1. (1945) 24 Pat. 323. (324) (DB), Ohairman D. 
Municipality v. Ghansliyamdas. Where a 
letter written by a debtor to a creditor is 
not intended to supply any evidence of the 
debt, and it contains a promise to pay 
the debt. Art. 1 does not apply, and it need 
not bo stamped. 

(’39) 26 AIR 1939 Rang 316 (316) : 1939 Rang 
L R 194 : 185 Ind Cas 608, Roshan N. M. A. 
Karim Omer da Co. v. Mohamed Ehrahim. 

Article 1 — Note 4 

1. (’82) 8 Cal 282 (284) : 6 Ind Jur 416 (DB), 
Binja Ram v. Rajmohun Roy. 

(’12) 39 Cal 789 (797) : 15 Ind Cos 279 (DB), 
Qalstaun v. Hutchinson. (On the question 
whether a particular document in suit 
amounts to an acknowledgment of a debt 
one decision can hardly be an authority 
for another, for each cose must depend on its 
own circumstances.) 

(’39) 26 AIR 1939 Rang 315 (319) : 1939 Rang 
L R 194 : 185 Ind Cos 508, Roshan N. M. A. 
Karim Omer da Co. v. Mohammed Ebrahim. 
(Do.) 

2. (’28) 16 AIR 1928 Sind 89 (89) : 107 Ind 
Cos 2i3, Chetumal v. Noarbhoy. 


3. (1845) 135 E R 653 (655) : 14 LJ C P 17o ; 
5LT (OS) 93, Could v. Coombs. 

4. (’06) 28 All 436 (438) : 3 All L Jour 242 

(DB), Dulmha Kunwar v. 

(^05) 27 All 84 (86) : 1 All L Jour 483 (DB), 
Udit Upadhaya v. Bhawani Din. (A 
Note ran as follows : “Account of (defen- 
dants), 8th February 1901 ; interest 1 per 
cent, per mensem, payable 3rd May 1901, 
Rs 500, borrowed from (plaintiff). Held, 
it is nothing more than a memorandum or 
note drawn up between the parties as to a 
transaction which had just been settled bet- 

AIR 1923 All 297 (297) : 45 AH 
374 :71 Ind Cas 1027 (DB), Ramdas v. 


nauat-Ullah. 

(’08) 1908 Pun Re No. 119, page 639 

542, 543) : 1908 Pun W R 206, Palamal v. 

'uUaram. (“Sri Ganeshji Saha^ Sar- 
hat kar ditta Pala Mai, Amar Nath etc. 
o miti Poh Sudi teej Poh 18, bambat 19o9, 
at Jan. 1903” “Baqi dona raha tar^h 1 
an, 1903,” “Dast khat Roda Ram Garh- 
7 ala tikas laga ditta leno Pala Mai, Amar- 


Roda Ram.”) 
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5. Acknowledgment must be of a debt. — In order to come under this article, 
an acknowledgment must be of a debt?- Thus, an acknowledgment of receipt of 
money in satisfaction of a claim or debt is not an acknowledgment of a debt. Simi- 
larly, an acknowledgment by gate-peons of the receipt of goods is not an acknow- 
ledgment of a debt and does not require any stamp. ^ 

Where an account has two sides, namely, “amount advanced ” and “amount 
received^ an entry in the column as to “amount advanced” will not necessarily be 
an acknowledgment of a debt merely because it is signed by the borrower. The 
reason is that such an entry may merely be an acknowledgment of the amount 
advanced. Whether that sum or a bigger or less sum than that is due depends upon 
the state of the account.^ 

A claims certain sums from B alleged to have been drawn by B on account of 
A from Court. B admits the receipt but claims a part of the money as his own. 
A letter written by A admitting this claim is not an acknowledgment of a debi.^ 
The reason is that, A only admits that B does not owe a certain amount to him. 
A does not admit that he owes anything to B. 

An acknowledgment of the correctness of an account is not necessarily the 
acknowledgment of a debt.^ 

6, “Written or signed by oron behalf of,” — In order that an acknowledgment 
may come under this article, it must be written or signed by or on behalf of the 
debtor. Hence, an instrument neither vTitten nor signed by the debtor or his 
agent cannot fall under this article.^ 

As to the meaning of the word “signed” see Note 4 on S. 2 (12) and the under- 
mentioned cases. ^ The A. I. R. Commentaries on the Limitation Act, 2nd (1942) 
Edn., S. 19 may also be referred to. 


The article uses the expression “written or signed” by the debtor. It is con- 
ceived that this only means “written and signed or merely signed” by or on behalf 
of the debtor and that an unsigned acknowledgment will not be liable to stamp 
duty though it may be in the handwriting of the debtor. For, under S. 3, it is only 
an instrument executed that is liable to stamp duty under this Act, and under S. 2 
(12) “executed ” means “signed.” 


Article 1 — Note 5 

1. (’81) 3 All 781 (783 , 786) : 1881 All W N 68 
(DB), Billings v. Uncovenanied Service Bank. 
(Debt includes a judgment debt — Case under 
Contract Act S. 25 (3).) 

2. (’33) Mad S M, p. 67. (Citing, B P 892.R., 
Mis., 6th July 1918.) 

3. (’79) 4 Cal 885 (887) : 3 Cal L Rep 520 
(DB), Brojender Coomar v. Bromoye Chow- 
dhrani. 

[See also (’10) 6 Ind Cas 756 (756) (Mad), 
Muthia Nadar v. David Nadar. (Mere 
signature in creditor’s account books is 
not enough.)] 

4. See (’76) 23 Suth W R 325 (326) (DB), 
Situl Perahad v. Monohur Doss. 

5. (’36) 23 ATR 1936 Mad 939 (939) : 166 Ind 
Cas 760, Chinna Subbaroyadu v. Narasimha 
Reddi. (AIR 1926 Mad. 1215 followed.) 

Article 1 — Note 6 

1. (’06) 28 All 436 (439) : 3 All L Jour 242 

(DB), Dulmha Kunwar v. Mahadeo Prasad. 
(Unsigned memorandum of account may 


bo admitted in evidence for what it is worth — 
But it does not require stamp.) 

(’84) 1884 All WN 164 (165), Empress r. 
Bansidhar. (Accounts made up for cre- 
ditor’s satisfaction alone — No writing or 
signing by debtor — Article does not apply-) 
(*81) 1881 All WN 87 (88) (DB), Mahpal 
Singh V. Mohesh Singh. (Entry in plaintiff’s 
account book.) 

(’87) 11 Bom 526 (527) (FB), Harichand v. 
Jivna Subhana. (Entry in the day books 
and ledger not in the handwriting of the 
debtor held not liable to stamp duty.) 

[See (’80) 2 All 641 (643) : 5 Ind Jur 261 (DB), 
Nand Ram v. Ram Prasad. (Case under 
Act of 1869, Art. 5 which did not expressly 
mention signing — Still held imsigned entry 
of balance in creditor’s book did not require 

stamp.] ^ 

2. (’94) 18 Bom 586 (590) (DB), Gang^Mr 

Rao V. Shidramapa. (Case under Limita- 
tion Act, S. 19— Debtor’s signature neea 
not necessarily be by writing his name, an 


acknowledgment 
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7. “In order to supply evidence of such debt.”-This article will only ^pply if 
the acknowledgment is given in order to supply evidence of the debt Jh's s a 
question of intention of the debtor to be determined on the language of the instru- 
ment and the surrounding circumstances in each case In determinmg this ques- 
tion the Court must see what is the dominant idea m obtainmg the document. The 
instruments in the eases noted below‘ were held to have been given 
of supplying evidence of the debt. The instruments m the undermentioned cases 

were held not to have been given for such a purpose^ 


the making his mark by illiterate debtor at 
the foot of an acknowledgment makes it a 
valid one within the contemplation of section.) 

(’33) Mad S M p. 66. (Citing. B P 3155, 9th 
December 1881. Initials held equivalent to 
eignaturo.) 

(1867) 36 LJ Ch 886 (889): 16 WR (Eng) 
1:LR 2 HL 127 Caton v. Caton. (The 
mere circumstance of the name of a party 
being written by himself in the body of a 
memorandum of agreement will not of itself 
constitute a signature.) 

Article 1 — Note 7 

1. (’47) 34 AIR 1947 Nag 145 (150):ILR 

(1946) Nag 796 : 226 Ind Cas 568 (DB), 
Fachkodi Oulab v. Krishnaji. [Art. does not 
apply when the intention of the person 
acknowledging is only to extend limitation 
and not to supply evidence of the debt, the 
transaction being already recorded in a 
carkat or book,] 

(’46) 33 AIR 1946 Nag 112 (113) : ILR (1946) 
Nag 21, Bulakhidas v. Qanpatrao. [Intention 
to certify correctness of accounts and not 
to supply evidence of debt — Art. 1 does not 
apply.] 

(’45) 24 Pat 323 (324) (DB), Chairnmn, D. 
Municipality v. Qlianshyaindas. 

(’37) 24 AIR 1937 Oudh 391 (393): 13 Luck 
334 : 168 Ind Cas 799 (DB), SaUjur Nath v. 
Brahma Dut. 

(’34) 21 AIR 1934 Pat 629 (630) : 152 Ind 
Cas 879 (DB), Habibul Rahaman v. Anwar 
Khan. (Courtney Terrell C. J. — The policy 
of the article seems to bo to provide for 
coses whore the debtor and the creditor come 
to an arrangement between themselves that 
in consideration of some time or other ad- 
vantage being granted by the creditor to the 
debtor the creditor demands as a condition 
that the debtor shall relieve him from the 
apprehension that the debt may be barred by 
limitation, or that the evidence upon which 
he would bo able to roly may not be available 
at the time of the suit and it refers therefore 
to the special bargain where the debtor 
agrees to 'give the creditor evidence upon 
which he may rely to enforce the debt os a 
’’condition of a concession by the creditor 
to the debtor.) 

(’39) 26 AIR 1939 Rang 315 (319, 320) : 1939 
Rang LR 194:186 Ind Cas 508, Roaltan 
N. M. A. Karim Omer Co. v. Mohamed 
Ebrahim. 

(’15) 2 AIR 1915 Low Bur 140 (141) : 29 
Ind Cos 943 (DB), RamdayaX v. Qangadhar 


Bogla. 

(’84) 1884 All WN 164 (165), Empress v. 
Bansidhnr. 

(’03) 30 Cal 687 (688) (DB), Ambica Dat \ yas 
V. Nitynnund Singh. 

(’33) Mad S M, p. 67. (Citing, B. P No. -988, 
28th October 1885. A, a merchant, wrote 
a letter to B acknowledging a debt and pro- 
mising to pay it in monthly instalments. 
Held that since the letter was not written 
in order to supply evidence of his debt it is 
not liable to stamp duty either under Article 
1 or under Article 15.) 

2 (’36) 63 Cal 813 (815) : 40 Cal AV N 39J, 

Jogendra Chandra v. 

(’92) 15 All 56 (58) : 1892 All \A N 234 (DB), 
Bishabmer Nath v. Nand Kishore. 

(’03) 30 Cal 687 (688, 689) (DB), Ambica Dat 

Vyas V. Nityanund Singh. , « 

(’25) 12 AIR 1925 Lah 119 (119) : 85 pas 
290, Arjan Das v. Ram Lahhaya. (Ural 
evidence of surrounding circumstances ad- 

(’Tir^U^ AlR 1*924 Mad 352 (354) : 46 Mad 
948:74 Ind Cas 1029 (DB). Surgi Mull 

Murlidliar V. AminUi Lai. moqoi 

(’38) 25 AIR 1938 Nag 51 (ol) : IpR (1933) 
Nag 695 : 172 Ind Cas 880, Txlak 
Ratanlal v. Ram Kisan Oaneshdas. (Allt 
1924 Mad 352 : 46 Mad 948 relied onj 
3. (’26) 92 Ind Cas 1046 (1046) (Mad), Raxna- 

Swami Iyengar v. L. Raghava , 

(’24) 11 AIR 1924 Mad 352 ( 959 ) = ^6 l\Iad 
948 : 74 Ind Cas 1029 (DB), SurjitnuU Murh- 
dhar V. Ananta Lai. 

(’38) 25 AIR 1938 Nag 61 (51) : ILR (1^99) 
Nag 695:172 Ind Cas 880, Tdak Chand 

Ratanlal v. Ram Kisan 
(’39) 26 AIR 1939 Rang 315 (318) : 1939 
RaW L R 194 : 185 Ind Cas Roshan 

N. M. A. Karim Omer d: Co. v. Mohamed 

(’foM^AlR 1930 Sind 189 (189, 190) : 121 
I. C. 873, Dhanrajmal Kishindas v. Sanwan- 

singh Sobhasing. . i aft 

4. (’33) 20 AIR 1933 All o77 (o79) . l46 

Ind Cas 882, Bindesari Prasad y. Ram 

eha Singh. (Amount borrowed and sarkhat 
executed— Such amount paid off and a fresh 
amount borrowed— Memorandmn signed on 

old document, to the effect that a c^tam 
sum hod been taken and that the liability 

was limited to this sura.) 

(’32) 19 AIR 1932 All 199 (201): 53 ^1 963 ; 
137 Ind Cas 243 (DB), Abdul Rafiq y. Blxajan. 
(Formal acknolwedgment of liability for a 
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An acknowledgment given for the purpose of saving limitation is not one given 
for supplying evidence of the debt.® 

The existence or otherwise of other evidence to prove the debt is a matter to be 
taken into consideration while determining whether an acknowledgment was signed 
for the purpose of supplying evidence of the debt. 7 
Admission of correctness of account. 

Where the acknowledgment relates to the balance of an account, a distinction 
must be made between an admission of the correctness of an account and an acknow- 
ledgement for the purpose of supplying evidence of a debt.® It is only in the latter 
case that this article will apply. It is a question of the intention of the parties under 


certain amount found due on the balancing 
of accounts.) 

(’23) 10 AIR 1923 All 297 (297, 298) : 45 All 
374 : 71 I. C. 1027 (DB), Ram Das {Lala) v. 
Inayat Ullah. (Document in c]uestion was 
in the form of a letter on a printed form in 
a book kept by plaintiff — Carbon cop> 

taken from it and given to defendants to 
whom it was addressed — After mentioning 
certain credits and debits it concluded with 
the statexnent that a sum of Rs. 660 was due 
to plaintiff from defendants, errors and 
omissions excepted, and was signed by one 
of the defendants — Held that the way in 
whicli the book was kept and signed seemed to 
prove that tlxe acknowledgment was made 
in order to supply evidence of the debt.) 
(1900) 3 Oudh Cas 195 (197, 198, 201) (DB), 
Jawahir Situjh v. T/achmatidas. (New rukkhas 
executed — Old rukkhas returned — It may 
be inlerrod that intention of new rukkhas 
was to supply evidence of debt.) 

5. (’45) 32 AIR 1945 Nag 212 (21.3) :ILR 

(1945) Nag 728, Shrirarn v. Maroti. (En- 
dorsement on later mortgage bond inciden- 
tally referring to previous mortgage bond 
and stating tliat debt was separately duo on 
that bond. — Acknowledgment hold not 
made with dominant idea of furnisiiing 
evidence of debt and hence did not come 
under Sch. 1, Art. 1.) 

(1945) 24 Pat 323 (321) (DBj, Chairman D. 
Municipality v. Qhanashyandas. (Letter 
written by judgment debtor praying to de- 
cree-holder to agree to accept decretal money 
in easy instalments is not one intended to 
supply evidence of debt.) 

(’92) 15 All 56 (58) : 1892 All W N 234 (DB), 
BiaJiambar Nath v. Nand Kishore, (Wliere 
a letter, from a debtor to his creditor, written 
anti litem motam and before limitation in 
respect of the debt had expired, was ten- 
dered in evidence as an acknowledgment 
of the debt for the purpose of saving limita- 
tion, held, that the same was admissible 
for the said purpose, though unstamped, 
because it was not written with the intention 
of supplying evidence of the debt, and there 
was in existence at the time other evidence 
of the same.) 

(’03) 30 Cal 687 (688, 689) (DB). Ambica 
Dat Vyas v. Nityanand Singh. (Admission 
of liability by debtor and written order to his 
tahsildar to pay the amount to plaintiff.) 


(’98) 8 Mad L. Jour 66 (68) (DB). Lakshimi- 
narayana v. Rama Jogi Qaru. (A letter 
written to one partner after the dissolution 
of partnership by the other partners setting 
forth the terms of compromise arranged bet- 
ween the parties with regard to the dispute 
between them regarding that partner’s share 
in the partnership business (giving liim an 
approximate amount of the profits standing 
to his share) is not an acknowledgment 
intended to be used as evidence of the debt so as 
to fall within Art. 1, Sch. 1 of the Stamp Act^ 
but it must be treated as an agreement not 
otherwise provided for by the Stamp Act, 
and is therefore chargeable with a duty of 
eight annas under Art. 5, cl. (c) of Sch. I.) 
(’37) 24 AIR 1937 Oudh 391 (393) : 13 Luck 
334 : 168 Ind Cas 799, Satgur Nath v. Brahma 
Dut. (Judgment-debtor sending sum of 
money through S with letter addressed to 
latter in which he asked S to pay the money 
to the decree-holder and ask for further time 
to pay the balance — Held that the letter was 
not an acknowledgment.) 

Also see Art. 5 Note 13. 

6. (’47) 34 AIR 1947 Nag (145) 150 ILR (1946) 
Nag 796 ; 226 Ind Cas 568 (DB), Pachkodi 
Qulab V. Kirhsnaji. (Intention of debtor in 
acknowledging debt not to supply evidence of 
debt but merely to extend limitation — Art. 1 
does not apply.) 

(’45) 32 AIR 1945 Nag 181 (183) : ILR (1945) 
Nag 745 (DB), Abdul Hussein v. Rev. Livesay. 
(Dominant intent of acknowledgment not to 
supply evidence of debt but to save limita- 
tion — Other evidence of debt subsisting when 
acknowledgment given — Sch. I Art. 1 (does 
not apply.) 

{See (’92) 15 All 56 (58) : 1892 All \V N 234 
(DB), Bishanker Nath v. Na/id Kishore. 

(’96) 19 Mad 255 (255, 256), Suryanaiayana 
V. Narendra Thatraj. (Lower Court held 
to be in error in rejecting an imstamped 
acknowledgment relied upon to save limita- 
tion : 15 All 56 and 18 Bom 614', Foil.)] 

7. (’25) 12 AIR 1925 Mad 1215 (1216) : 91 
Ind Cas 494 (DB), Nagappa Nadar v. Karup- 
piah Nadar. 

{See (1836) 111 ER 1002 (1003): 5 LJ 
(NS) K B 155 : 43 R R 495, Moiris v. Dixon-) 

8. (’47) 34 AIR 1947 Bom 337 (338) : ILR 
(1947) Bom 223, Manilal v. Naiwarlal. (-4. 
debtor's admission as to correctness of ac- 
count taken in writing in order that he may 
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which category an instrument falls.^ In the undermentioned cases, the mstru- 
ment was held to be merely an admission of the correctness of the account not 
an acknowledgment under this article, as the acknowledgment had not been made 


not subsequently dispute its correctness 
cannot be regarded as an acknowledgment 
intended to supply evidence of debt.l 
(’41) 28 AIR 1941 Nag 70 (71) : 192 Ind Cas 
891. Madhaorao v. Hanmant. (Admission 
of the correctness of accounts is not the sam^e 
as acknowledgment of liability. The debtors 
admission taken on a memo so that he might 
not subsequently dispute its correctness 
cannot be regarded as an acknowledgment 
under Art. 1 executed to supply evidence of 
the debt.) 

<’38) 25 AIR 1938 Pat 139 (140) : 174 Ind Cas 
585, Ramprabha Ojha v. Bishunaih Ojha. 
(An acknowledgment of the correctness of 
account does not require a stamp to be 
valid : AIR 1936 Mad 936, followed.) 

9. (’82) 8 Cal 282 (284) : 6 Ind Jur 415 

(DB), Binja Ram v. Rajmohun Roy. 

(’25) 12 AIR 1925 Lah 119 (119) : 85 Ind Cas 
290, Arjan Das v. Ram Labhaya. (Whether 
a balance signed by a debtor in the books 
of his creditor amounts to an acknowledg- 
ment is a question depending upon the form 
of entry and the intention of the entry.) 
t(’24) 11 AIR 1924 Mad 352 (353, 354) : 46 
Mad 948 : 74 Ind Cas 1029 (DB), SurjimuU 
Murlidhar v. Ananta Lai. (When the 
document contains other entries from which 
it is right to deduce that the intention is 
to arrive at a statement of account or to put 
on record payments on either side, the in- 
tention to bo inferred from the sending of 
the document, although it contains a balan- 
cing item at the end, is nt to supply evidence 
to the creditor. Test is, looking at the docu- 
ment and the surrounding circumstances, 
what was the intention with which that 
document was given ; was that meant to 
bo a bare acknowledgment and a promise 
to pay to be used in evidence against the 
sender or was it sent for some other domi- 
nant purpose.) 

fiS'ee (36) 23 AIR 1936 Cal 470 (472) : 166 
Inil Cas 543, Prosaiui Kumari v. Tripura^ 
charun. (Promissory note — Settlement of 
accounts between creditor and debtor and 
striking of balance — Endorsement on bock 
of the note signed by debtor reciting settle- 
ment of accounts and amount found due 
if acknowledgment — Question not decided.)} 
10. ( 46) 33 AIR 1946 Nag 112 (113):ILR 

(1946) Nag 21, Bulakhidas v. Oanpalrao. 
(Whore the dominant intent in obtaining 
the signature of the debtor was that he should 
not dispute the correctness of the account 
thereafter, and the claim was not getting 
barred by time on that date, tho document 
does not fall within the article.) 

•(’36) 63 Cal. 813 (816) : 40 Cal W N 399, 
Jogendra Chandra v. Shochtendra Kumar. 


(Where there is a series of transactions bet- 
ween two parties and in tho books of tho 
creditor tho advances made from time to 
time aro entered on tho debit side and tho 
payments made from time to time are on* 
tered on the credit side, and 6 monthly 
balances struck therein and signed by the 
debtor and tho balances carried over, al- 
though the entries in those books signed by 
the debtor can be used as acknowledg- 
ments under S. 19, Limitation Act, they 
would require no stamp either under Art. I 

(’12) 39 Cal 789 (796) ; 15 Ind Cas 279 (DB), 
J. C. Galstaun v. W. O. Hutchison. (Account 
adjusted and balanced and signed as correct— 
Balance carried forward — Further debit 
entries continued — Held^ there was no in- 
tention to suppls' evidence of debt.) 

(’88) 15 Cal 16*2 (164) (DB). Nundkumar 

Sliaha V. Shumomoyi Dasi. (A Nikash 
prepared and signed by a gomasta of a busi- 
ness, showing a balance due by him to the 
owner of tho business, is not an acknowledg- 
ment of a debt within tho meaning of Art. I 
of tho Act and is admissible in evidence 

unstamped.) . 

(’83) 9 Cal 127 (130) (DB), Brojo Qobuid Shaha 

V. Ooluck Chunder Shnhn. (An account of 
advances made to, and part-payments made 
by, tho defendants, in his handwriting and 
signed by him, need not bo stamped, in 
order to bo admissible in evidence.) 

(’33) 20 AIR 1933 Lah 962 (963) : 146 Ind 
Cas 1009, Ramji Mal-Oordhan Daa v. Bela 
Ram. (A document purported to bo a lott^ 
written by the defendant to tho plamtitt 
firm and contained references to the dealings 
in question as well as to certain other trans- 
actions. Tho final words m the document 
that the letter had been written so that it 
may remain as a sanad and might bo of use 
in time of need, referred to the other trans- 
actions, and did not have any connexion 
with the dealings in dispute— Hefd vhat it 
was not an acknowledgment v, ithin tho mean- 

(^^■f)°12^ AIR 1925 Mad 1215 ^ 

Cas 494 (DB), Nagappa Chetty v. V. A. A. 
Firm. (Letter by creditor sending an 
account — Reply by debtor that account is 
correct— He/d that it did not come under 

*?24M^1^*AIR 1924 Mad 352 (353, .354^46 
Mad 948:74 Ind Cas 1029 (DB) *Surjmu« 
Muilidhar v, Ananta Lai. (A Roka con- 
taining and showing debit and credit entries, 
the amount of interest and a balancing 
item at tho end and tbo words balances 
navable up to a certain date and the signa- 
ture of tho person giving the Roka is not an 
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for the purpose of supplying evidence of the debt. In the cases noted below, the 

balance signed by the debtor was held to be an acknowledgment coming within this 
article. ® 


acknowledgment coming under Art. I of 
Sch. I of the Stamp Act. — AIR 1915 Cal 
280 and 21 Bom 201 distinguished on facts ; 
AIK 1917 IVIad 14 dissented from.) 

(’41) 28 AIR 1941 Nag 70 (71) : 192 Ind Cas 
891, Aladkaorao v. Hamnant. (Where an 
agent, some time after quitting service, on 
being shown that he had not accounted for 
certain sums of money, admits the correct- 
ness of the amount due and signs a memo of 
accounts, it is not meant to be an acknow- 
ledgment to serve as evidence of liability. 
In a suit by the eniployer for the amount 
agreed to be due, the memo is admissible 
only to the extent of proving the admission 
by the agent of the correctness of the memo. 
It caruiot be regarded os an acknowledg- 
ment under Sch. I, Art. I of the Stamp Act.) 

( 38) 25 AIR 1938 Nag 51 (51) : I L R (1939) 
Nag 695; 172 Ind Cas 880, Tilak Ouiixd 
Ratanlal v. Ram Kisan Qaneshdas, (The 
letter by the debtor contained the following 
words — “\our gumasta came this day and 
therefore the amount of your khata has been 
tallied up to 10th November 1931 and 
Rs. 359-0-9 have been found due to you. 
So you will please enter the same as due. 
Errors and omissions excepted.” This was 

held to be not an acknowledgment within 
Art. 1.) 

( 15) 2 AIR 1915 Low Bur 140 (141) : 29 
Ind Cas 943 (DB), Ram Dayal v. Kumar 
Qaiigadhar Bofjla. (A book entry may be 
an acknowledgment that the amount stated 
therein has been advanced, but it is not an 
acknowledgment of a debt. Whether the 
Sum noted os advanced is due, depends on 
the state of the account betvveen the parties. 
(’39) 26 AIR 1939 Rang 315 (318) : 1939 
Rang L R 194 : 185 Ind Cas -lOS, Roshan 
N. M. A. Karim Omer <0 Co. v. Mofutmed 
Ebrahim. {Held that taking into considera- 
tion that the transactions were continuing 
transactions and at no point of time was it 
ever contemplated that any of those parti- 
cular balances would over become payable 
in cash by B to A the real purpose for w hich 
these documents were brought into existence 
was not the supply of evidence of an actual 
debt. The balance was struck and signed, 
not for the purpose- of being evidence that 
that money was then due but simply as 
one of a series of statements of accounts, 
which, for the convenience of the parties, 
were exchanged at fixed intervals. Hence 
it was not a document required to be stamped 
under Art. 1.) 

(’30) 17 AIR 1930 Sind 189 (189, 190): 24 
Sind L R 372 : 121 Ind Cos 873, Dhanarajmal 
Kishindas v. Sanwansing Sobhasing. {Where a 
document contains other entries from 
which it can be deduced that the intention is 


to arrive at a statement of account or to put 
on record payments on either side, the in- 
tention to be inferred from the signing of 
the document, although it contains a balanc- 
ing item at the end, is not to supply ov’idenco 
to the creditor. There was qualifying state- 
ment in a document that the differences 
were to be accounted for by excepting errors 
and omissions, there being other entries in 
the account besides the amount shown as 
due. Held that the dominant intention 
could not be to supply evidence of the debt 
to the creditor.) 

Also see S. 3 Note 9. 

11. (’47) 34 AIR 1947 Bom 337 (338) : ILR 

(1947) Bom 223, Manilal v. Natwarlal. 
(An endorsement by the debtor in the books 
of the creditor, containing the details and 
the total amount of the debt ‘‘found <lue 
after understanding accounts” and signed 
by the debtor, and intended to serve the 
purpose of an acknowledgment, falls under 
Art. 1, Sch. I) 

(’85) 1885 Bom PJ 198, Ravji v. Devchand. 
(Account signed by a debtor in his creditor s 
book containing express promise or terras 
equivalent to it is not a promissory note, 
but an acknowledgment of a debt.) 

('84) 1884 Bom PJ 13, Civil Reference No. 
58 of 1883. (Signed accounts which are 
not engagements to pay at any particular 
time but are mere acknowletlgments to be 
used, if need be, as evidence under Art. 1, 
and are therefore properly stamped with 
one anna — Case imder Act of 1879.) 


(’15) 2 A I R 1915 Cal 280 (281) : 22 Ind Cas 
858 (DB), Sitaram v. Ram Prasad Ram. 
(Adjustment of account — Balance struck 
and a certain sura stated to be due — Held, 
to be acknowledgment coming n ithin this 
Article— 39 Cal 78, distinguished on facts.) 
(25) 12 AIR 1925 Lah 119 (119) 85 Ind 
(Cas290, A ryan Das v. Ram Labhaga. 

{’17)4 AIR 1917 Mad 14 (16) : 37 Ind Cas 
984 (DB), Ranui Swami v. Qhanamani. 
{See (’12) 39 Cal 789 (799) : 15 Ind Cos 279 
(DB}., J. C. Galstaun v. U’. O. Hutchison), 
{Obiter, Per Woodroffe J : — “If, for instance, 
an account is balanced » at the end of a 
year and is accepted as correct and a sepa- 
rate entry were made admitting its correc^ 
ness and acknowledging the balance found 
to be due on that account as owing to the 
creditor, then I conceive that such an 
entry might amount to an acknowledg- 
ment within the meaning of the stamp 
Act and require a stamp. The Court m 
such a case might perhaps reasonably infer 
an intention to acknowledge a debt, 
withstanding that such debt was transforrea 
to the next yearly account. The question* 
however, is one of intention to be gather© 
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8. “Promise to pay the debt.”— An acknowledgment containing a promise to 
pay the debt has been expressly excluded by the proviso from the applicability of 

this article.^ 

An unconditional acknowledgment itself implies a promise to pay.^ But it 
is clear that in the context of this article, the promise referred to is an express pro- 
mi se — not one which is merely implied in an unconditional acknowledgment of 
liability. 3 The promise to pay must be in writing, ^lere oral promise at the time 
of signing the acknowdedgment is not enough.'* 

It is a question of construction of the instrument in each case whether it is an 
acknow-ledgment containing a promise to pay the debt.^ Ihe undermeiUioned 
cases® afford some illustrations. The question must be decided with refcience 


from the circumstances of each ca^e.!’)] 

Article 1 — Note 8 

1. (’33) 20 AIR 1933 All 179 (180) : 54 All 

7C1 : 142 Ind Cas 688 (DB), Ram Prasad 
V. Sheo Baksh. 

(’34) 21 AIR 1934 Mad 25 (25, 26) : 116 Ind 
Cas 943, Kadir Moithin v. Panduranga Naidu. 
(’38) 25 AIR 1938 Nag 464 (464) : 177 Ind 
Cas 889, Narbada Prasad v. Mt. Sunki. 
{Note — The judgment says that as it is both 
an acknowledgment and an agreement, it 
must under S. 6 (b) bo charged with the 
higher duty under Art. 5 (c). This is not 
correct. It is not an “acknowledgment” 
at all for stamp purposes.) 

(’34) 21 AIR 1934 Pat 629 (630): 152 Ind 
Cas 879 (DB), Ilabibul Rahman Khan v, 
Anwar Khan. (Where therefore a judg- 
ment-debtor in his letter asks the creditors 
to have full faith in him as ho intends to 
reap his crops shortly and faithfully promises 
to pay the sum within throe weeks, the letter 
is not acknowledgment.) 

2. (’06) 33 Cal 1047 (1058): 33 Ind App 
165 . 2 Nag L R 130 (PC), Maniram Seth 
V. Seth Rupchand. 

Also see Note 12. 

3. (’47) 34 AIR 1947 Bom 337 (338) : ILR 
(1947) Bom 223, Manilal v. Nalwarlal. 

(’08) 30 All 268 (269) : 5 All L Jour 274 (DB), 
Qobiiidd-ia v. Sarjudas. 

(’36) 23 AIR 1936 Cal 399 (400) ; 165 Ind Cas 
520 (DB), Bogra Loan Office Ltd. v. Jyotish 
Ouindra. 

(’33) 20 AIR 1933 Lah 271 (273) : 142 Ind 
Cas 635, Jagannath v. Mt. Chauli. 

(’34) 21 AIR 1934 Nag 273 (273) : 31 Nag L R 
105 : 153 Ind Cas 255, Ram Chandra Bachha^ 
raj V. Muka Qu)an, 

( 19) 6 AIR 1919 Nag 141 (142) : 50 Ind Cos 
78i, Sitaram v. Thakurdaa. 

[But see (’31) 18 AIR 1931 Lah 631 (631): 
132 Ind Cas 881 (DB), Pahlad v. Skib Lai. 
(Entry in bahi account, purporting to be 
an unconditional acknowledgment by the 
executant — Held implied a promise to pay 
(33 Cal 1047 : 33 Ind App 165 : 2 Nag LR 
130 (PC), followed; 1908 Pun Re No. 119, 
Dissent). It is not an acknowledgment 
but an “agreement” — Submitted wrong.) 
^’31) 132 I. C. 844 (844) (DB) (Lah), Relu Mai 


V. Shoran. (Whore the plaintiff produced 
an entry in his bahi showing tht the defen- 
dant after going through the previous ac- 
count struck a balance as due to the plain- 
tiff, held that the entry was an acknowledg- 
ment which imported a promise to pay 
and amounted to an '"agreement Sub- 
mitted wrong.)] . 

.. See (’84) 8 Bom 194 (195) (FB), Chowksz 

Himutlal v, Chowksi Achrutlal Harivalubhdas. 
(A khata (account stated) — Defendants 
(debtors) undertook to pay it, but there 
was no promise made in writing Held, to 
be an acknowledgment.) 

). (’03) 1903 Pun Re No. 35 page 111 (113) : 

1903 Pun L R No. 101 (FB), Danla v. Gonda. 
(Every instrument must bo considered on 

its own merits.) . 

3. (1945) 24 Pat 323 (324) (DB), Chairman D. 

Municipality v. Ohanashyamdas. (Letter 
written by debtor praying that “the decretal 
money may bo so adjusted in easy instal- 
ments that I may be in a position to pay 
the current taxes along with the instal- 
ments”— Letter is not an acknowledgment 
within Sch. I Art. 1 as it contains a promise 
to pay.) (’83) 1883 All W N 137 (127) 
(DB), Banda Husain v. Yawar Husain. (A 
document contained an entry to the following 
effect, and it boro a stamp of ono aima: 
“Out of Rs. 22-3 0 due to Shaik by my late 
elder brother Ahmed, I have paid R®-,/ '* 
the balance will be paid by mstalmonts 
The entry was signed by the defendant. 
Held that the instrument was nothing more 
than an acknowledgment of debt and was 
sufficiently stamped.) a 

(’36) 23 AIR 1936 Cal 399 (400) : 165 Ind Cas 
5'>0 (DB), Boqra Loan Office, Ltd. v. Jyotish 
Chandra. (Words, “Wo are going to pay 
the whole debt soon” hold to constitute 

promise to pay the debt.) 

(■^) 29 AIR 1942 Lah 50 (^^4 to ->6) : I L R 
(1942) Lah 282 : 199 Ind Cas 101 (P B), 

Shivram Punnun Ram v. Faiz, 

’38) 25 AIR 1938 Lah 511 (512) : 178 Ind 
Cos 197, Didi Chand Maidhan v. Panthx . 
(“Baqui rohe lone lekha ker ke char so tees 
rupia.” Held, was an agreement and not a 
mere acknowledgment.) 

(138) 25 AIR 1938 Lah 603 (505) : 177 Ind 
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to the language used in, and not to the legal obligations arising from, the instrument.^ 

An acknowledgment of debt containing a promise to pay the debt may be a 
bond or promissory note or mere agreement according to the nature of the instru- 
ment in each case.® 

The mere fact that an acknowledgment is attested by a witness ^vill not remove 
it from the category of acknowledgment and make it a bond where the instru- 
ment does not contain a promise to pay the debt.** 

The promise to pay which will remove an acknowledgment from the purview 
of this article is one by the debtor. Hence, an acknowledgment by a debtor coupled 
with a promise to pay the debt by his surety will be governed only by this article for 
purposes of stamp duty.^o 

As an instrument not duly stamped cannot be admitted in evidence for any 
purpose, (See Notes on S. 35) an insufficiently stamped promissory note cannot be 
admitted in evidence as an acknowledgment. A further reason for this is that the 
jjromise to pay the debt which is contained in such a document excludes it from the 
category of an acknowledgment under this article.^^ 


Cas 270 (DB), Tekchand v. Ata Mohammad. 
(“Baqi raho” is merely acknowledgment — 
“Baqi done” is promise to pay the balance.) 

(’15) 2 AIR 1915 Lah 279 (280) : 1916 Pun 
Re No. 16 : 30 Ind Cas 491 (DB), Jasram 
V. Attar Chand. ”\Ve are unable to draw 
any distinction between the phrase ‘baqi 
dona’ and the phrase ‘baqi dena rahe’ found 
in 1908 Pun Re No. 119 or the phrase ‘baqi 
dena’ found in 8 Bom 405. All the three 
phrases are equivalent to the English phrase 
‘balance due’ and though acknowledgment, 
do not amount to a promise to pay.”) 

(’04) 1904 Pun Re No. 68 p. 192 (196) : 1904 
Pun L R No. 123 (DB), Oanpat v. Doxvlat 
Ram. (‘‘Lekha Ganpat Nanda Virwala da 
Sambat 1957 Mitti Katak 23 Rs. 51-14-0 
baqi ahde Rs.51-14-0hathi Ganpat di Nandadi 
raaoariki 23 Katak 1957 raubligh Rs. 51-14-0 
ruburn Ibraliim.” Held more acknowledg- 
ment.) 

(’03) 1903 Pun Re No. 35 page 111 (113): 
1903 Pun L R No. 101 (FB), Dcula v. Gonda. 
(Acknowledgment attested by witness and 
stating that the plaintiff was to receive the 
balance held to be bond and not mere ac- 
knowledgment.) 

(’84) 8 Bom 405 (407) (DB), Ranchhoddas 
Nathubhai v. Jeychand. (Gnjrati words 
“Baki deva” merely import “Balance due” 
which do not of themselves amount to a 
promise to pay within S. 25 (3), Contract 
Act.) 

(’98) 21 Mad 49 (50) : 7 Mad L Jo»jr 291 (DB), 
Tirupathi v. Rama Reddi. (Words “I am 
liable to pay” do not amount to a promise to 

pay-) 

7. (’42) 29 AIR 1942 Lah 60 (54 to 56) ; 

1 L R (1942) Lah 282 : 199 Ind Cos 161 (FB), 


Shiv Ram Punnum Ram v. Faiz. 

8. (’14) 1 AIR 1914 All 259 (259) : 36 All 

11:21 Ind Cas 601 (FB), Mxitsaddilal v. 
Harakesh. (Agreement.) 

(’01) 3 Bom LR 839 (841) (SB), Mathurbhai 
V. Dalpat. (Promissory note.) 

(’87) 1887 Bom P J 295 (DB), Abdul v. Kasam. 
(A khata containing an unconditional under- 
taking to pay Rs. 10 in the month of Phal- 
gun next and Rs. 10 in each following Pli^l- 
gun and in the obligor’s handwriting or 
signed by him is a promissory note and 
not a mere acknowledgment.) 

(’82) 8 Cal 645 (648) : 7 Cal L Rep 88 (DB), 
Manick Chand v. Jomoona Doas. (Promis- 
sory note.) 

(’34) 21 AIR 1934 Lah 730 (732) : 153 Ind 
Cas 233 (DB), Thakardaa v. Sher Ahmad. 
(Agreement).) 

(’34) 21 AIR 1934 Mad 25 (25, 26) ; 146 Ind 
Cas 943, Kadir Moxthin v. Paruluranga 
Naidu. (Do.) 

(’14) 1 AIR 1914 Mad 657 (658) : 38 Mad 
660 : 21 Ind Cas 864 (DB), MiUhu Saatrigal 
v. Visvanatha Pandara. (Promissory Note). 
Also see S. 2 (5) Note 7 and S. 2 (22) Note 10- 

9. (’42) 29 AIR 1942 Lah 50 (54 to 56) : ILR 
(1942) Lah 282:190 Ind Cas 161 (FB), 
Shiv Ram Punnun Ram v. Faiz. 

10. See (’83) 1883 Bora P J 13 (DB), Babaji 
V. Mahadu. (An accoimt stated signed by the 
principal debtor and sureties who sti- 
pulate to pay on default by the principal^ is 
sufficiently stamped with a one anna adhesive 
stamp.) 

11 . (’36) 63 Cal 813 (816) : 40 Cal W N 399, 
Jogendra Chandra Banerjee v. Sachindra 
Kumar Seal. 
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The Notes on Ss. 2 (22) and 2 (5) may be consulted as to what will amount to a 
“promise” to pay the debt. 

There is a conflict of decisions as to whether an acknowledgment of liability 
can itself be the basis of a suit as containing by implication a promise to pay. (See 
A. I. It. Commentaries on the Limitation Act, 2nd (1942) Edn., S. 19, Isote 8). But 
this question is purely of academic interest for stamp purposes as, so far as this 
article is concerned, it is clear that the promise implied in an unconditional acknow- 
ledgment is not the kind of promise meant by the proviso to the article. 

9. Stipulation to pay interest. — The proviso expressly excludes from the pur- 
view of this article an acknowledgment containing a stipulation to pay interest. 
Such an instrument must be treated as an agreement for purposes of this Act.^ ihe 
stipulation to pay interest need not contain express words of promise or agreement. 
Even words which merely state a particular rate of interest, e.g., interest at annas 
12 per cent, per mensem” will be enough to take the instrument out of the purview 
of this article provided that the words imply a promise to pay interest at the 
named rate.^ 

It depends on the construction of the instrument in eacli case whether it con- 
tains a stipulation for the payment of interest. Thus, in a suit for money, an extract 
from plaintiff’s account book was put in as evidence. In it the defendant had 
written and signed in his own hand a statement that he had received a certain sum 
of money. Above this signed statement, there was an entry in the book to the 
effect that the money was to carry interest at a certain rate. It was held that the 
whole of the extract from the account book could not be considered as a single 
ment for which the defendant was responsible, that the entry as to the interest did 
not profess to bo a document executed by the defendant and that it w'as only a 
mere acknowledgment of debt for the purpose of stamp duty.^ 


Article 1 — Note 9 

1. (’34) 21 AIR 1934 All 1052 (1053) : 152 

Ind Cas 41 (DB), In, re Suhhdeo Prasad. 

(’33) 20 AIR 1933 All 179 (180) : 54 All 761 : 
142 Ind Cos 688 (DB), Ram Prasad v. Sheo 
Baksh. 

(’29) 16 AIR 1929 All 980 (981) : 52 All 169 : 
121 Ind Caa 108 (DB), Qovind Singh v. Bijay 
Bahadur Singh. 

’26) 93 Ind Cos 317 (317) (All,) Baburam v. 
Lakhan Singh. 

(’19) 6 AIR 1919 AU 196 (199): 41 All 169: 
52 Ind Cas 974 (DB), Ma}yxdeo Kori v. Sheoraj 
Ram. 

(’23) 10 AIR 1923 Cal 659 (662) : 79 Ind Cas 1 
77 (DB), Prasanna Kumar v. Panaulla Miji. 

’08) 35 Cal 111 (113) : 11 Cal W N 1120 (FB), 
Mulchandlala v. Kashi Bullav Biswas. 

(’30) 17 AIR 1930 Oudh 194 (195) : 6 Luck 
218 : 123 Ind Cas 853 (DB). Ballabh Das v. 
Puran. (A memorandum of rate of interest 
to be payable in future appended to an ack- 
nowledgment over the signature of the 
dobtor makes it a memorandum of agreement 
within Article 5 of Sch. I.) 

(’16) 3 AIR 1916 Sind 66 (68) : 9 Sind L R 
150 : 32 Ind Cas 582, Ram Sir\gh v. Parumal. 

Also see S. 2 (6) Note 7 and Art. 5 Note 14. 


2. (’27) 14 AIR 1927 All 677 (678) : 49 All 

496 : 100 Ind Cas 693 (DB), Prahlad Prasad 
V. Bhagwandas. 

(’01) 25 Bom 373 (375) : 2 Bom L R 1132 (FB), 
Laxmibai v. Qanesh Raghunath. 

(’07) 11 Cal W N 1122 (1124) (DB), EnatuXlah 
Biswas V. Qajaruddi Biswas. {Uatchitta 
with an implied promise to pay interest 
held, amounts to an agreement under Art. 5 

(c).) 

(*31) 18 AIR 1931 Lah 4 (4) : 127 Ind Caa 
706, Sudhan v. Baru. (Where the balance 
of account was struck between the parties 
and above the entry of the balance and the 
thumb impression of the debtor there was a 
line which described the rate of interest on 
the balance struck, held, that the entry must 
bo read as a whole, that there was a clear 
stipulation to pay interest, and that the 
balance fell within the proviso to Article 1 
of the 1st Schedule of the Stamp Act.) 

(’08) 4 Low Bur Rul 330 (330) : 14 Bur L R 
287 (FB), In re K. M. K. I?,. Kumarappa 

Chetty. (Ormong, J., dissenting.) 

Also see S. 23 Note 5. 

3. (’33) 20 AIR 1933 All 256 (256) : 147 Ind 

Cas 212 (FB). Ram Prasad Ram Kumar y, 
Parshotam Halwai. 
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An acknowledgment containing a stipulation to pay interest cannot be held to 
consist of several separate agreements merely because it relates to several itemsA 

The article in the Act of 1879 did not contain the proviso.® 

10. Acknowledgment and bond. — A bond has been defined in S. 2 (5). The 
essential difference between an acknowledgment and a bond is that the former does 
not itself give rise to an obligation to pay while the latter does. The mere fact that 
in law an acknowledgment implies a promise to pay is not sufficient to make it a 
bond though the document may be attested. On this principle the instruments in 
the undermentioned cases^ were only acknowledgments and not bonds. 

A bond is chargeable under Art. 15 w*ith an ad valorem duty. But an acknow'- 
ledgment of a debt is chargeable with a fixed duty of one anna under this article. 
Where an instrument is held to be an acknowledgment under this article, if it is 
not duly stamped, it will be totally inadmissible in evidence under S. 35 while if it 
is held to be a bond it will be admissible in evidence on payment of the deficient 
duty and penalty. (For fuller discussion see S. 2 (5), Note 7.) 

11. Memorandum of purchase of goods. — A memorandum of purchase of goods, 
signed by a customer buying on credit is not an acknowledgment of a debi.^ It 
has been held that it is not even an agreement or memorandum of agreement but 
only a voucher. ^ Even if it were held to be an agreement it would be exempt from 
stamp duty under Exemption (a) under Article 5.® 

12. Unstamped acknowledgment — Effect— An acknowledgment being an 
instrument charegable with a duty of one anna, it is excepted from Proviso, (a) to 
S. 35. Hence, an unstamped acknowledgment cannot be admitted in evidence 

even on payment of penalty.^ 


4. (’28) 15 AIR 1928 All 162 (163) : 50 All 
504 : 118 Ind Cas 173 (FB), In the maiUr of 
Shyam Sundcrlal. 

Also see S. 2 (12) Note 4 and Art. 5 Note 14. 

5. See (’95) 22 Cal 757 (759) (DB), Hira Lai 
V. Queen Empress. (Case under Act^ of 
1879 — Acknowledgment not converted into 
bond merely because it contains a memoran- 
dum as to the rate of interest and is attested 
by a witness.) 

Article 1 — Note 10 

1. (’90) 14 Bom 511 (512) (DB). Dulabh 

Vanmali v. Eahman Jarnal. (Khata in 
debtor’s name containing his acknowledg- 
ment of receipt of loan amount — Affixture 
of signature of writer as such— mere 
acknowledgment.) 

t(’37) 24 AIR 1937 Lah 220 (222) : 170 Ind 
Cas 68 (DB), Dewan Chand v. Punjab & 
Kashmir Bank. (Acknowledgment of a debt 
due to the creditor, signed by the debtor and 
attested by two witnesses, in the creditor’s 
account.) 

(’33) 20 AIR 1933 Lah 271 (273) : 142 Ind 
Cas 535, Jagannath v. Mt. ChatUi. (Entry 


in Bahisaccount.) 

t(’85) 1885 Pun Re (Rev) No. 4 page 7 (7)» 
Chamba Ram v. Crown. (Entry in account 
book acknowledging correctness of balance 
found on taking accounts.) 

(’33) Mad S M, page 66. (Citing, B P 90, 
17th February 1890 — Document merely 
containing particulars of debit and credit.) 

Also see S. 2 (5) Note 7. 

Article 1 — Note 11 

1. (’-35) 22 AIR 1935 Lah 567 (568, 669) 

158 Ind Cas 234 (SB), Nanak Chand v. 
Fattii. 

(’33) Mad S M, page 67. (Citing, B P No. 893 
R. Mis., 6th July 1918.) 

2. (’35) 22 AIR 1935 Lah 667 (568, 669) : 
17 Lah 1 : 168 Ind Cas 234 (SB), Now 
Chand v. Fattu. (For criticism of this deci- 
sion see Art. 5 Note 17.) 

3. See (’33) Mad S M, page 67. 

Article 1 — Note 12 

1. See (’33) 20 AIR 1933 All 577 (577) : 14® 
Ind Cas 882, Bindesari Prasad v. Ram Tapesna 
Singh. (No saving clause in respect ot an 
acknowledgment.) 
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In the case noted below^ it was held that an unstamped f 
not admissible in evidence as an acknowledgment in regard to the P‘'' 
could yet be admitted for a collateral purpose, as an acknowledgnumt of labihty 
in respect of goods sold. As seen in Note 8 on S. 35 this view is not justified by 

the terms of S. 35. 

It foUows from this that an unsUmped acknowledgment cannot be rehed on 
also for the purpose of saving limitation.® 

In the undermentioned case^ it was held by the Lahore High Court that as an 
acknowledgment implies a promise to pay,‘ an 

admitted in evidence as an agreement on payment of p^alty. Ch ^..^mitted 
dissented from by the Nagpur Judicial Commissioner s Court and, it is ubm , 
^ To^ct ^rhe Lahore ^ew leads to the result that a document is an acknow- 
ledgment if it is stamped and an agreement if it ^^n'lv Ts^suTh In 

of the Stamp Act an acknowledgment of a ^ ° ^ 

acknowledgment and not as an agpement notwithstandmg that every acknowiea, 

ment necessarily implies a promise to pay. 

Bub the mere fact that the entry in an account book amounts an acknow- 

ledgment of a debt and is not admissible m evidence f book 

stamped, does not preclude the book itself being admitted m evidence as a boo 

kept in the regular course of business.’ 

13. LimUation.-Under S. 19 of the Limitation ^ot, an 

liability in writing will save limitation and give a es p points of (Lfference 

the conditions specified in that section are satisfied. P coming 

between an acliowledgment under S. 19 of the Limitation Act and one coming 

under this article are : 

(1) the acknowledgment under this article must be m respect “f ^ 

' while that u^er the Limitation Act may relate to any liability . 

(2) the acknowledgment under this in°the cwe^ of^an 

evidence of the debt. There is no such restriction in the case oi an 

acknowledgment under the Limitation Act. 

An acknowledgment coming under this article and acknow- 

etamped cannot be used even for the purpose of saving ^ ^ * gpppi^ng evid- 

ledgment made only for the purpose of saving limitation and not for supplying 

ence of the debt will not come under this article. 


14. Statement of account If acknowledgment.— See Note 7 

15. Description of stamp. — See Appendix 0. 


2. (’94) 18 Bom 014 (616) (DB), Fate Chand 
Harchand v. Kiean. 

3. (’47) 34 AIR 1947 Bom 337 (338) : ILR 
(1947), Bom 223, Manilal v. Natwarlal. 

(’19) 6 AIR 1919 Nag 141 (142) ; 50 Incl Caa 

781, jSitaram V. aVtofcurdos. 

Also see S. 2(23) Note 20 and S. 35 Notes 8, 21 

4. (’30) 17 AIR 1930 Lah 177 (178) : UJ 
Ind Cas 417, Rani DitUimal v. Keaardas. 


e -ii fJttl 1047 (1058) : 2 Nag L R 

^130 :^33 Ind Cas 165 (PC). Maniram Seth v. 

Seth Rupchaiul. 

Also see Note 8. 

ft (’19) 6 AIR 1919 Nag 141 (142) : 50 Ind 
Cas 781, Sitaram v. Thakurdas. 

7 (’74) 1874 Pun Re No. 43 page 166 (166) 

(DB) Devi Ditto, v. Aftaw Singh. 

' 2 8 A 34 
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ADAUNISTRATION-BOND 


2. *ADMINISTRATION-BOND, including a bond given under 
section 256 of the Indian Succession Act, 1865, section^ 

6 of the Government Savings Banks Act, 1873, section^ 

78 of the Probate and Administration Act, 1881, or sec- 
tion 9 or section 10 of the Succession Certificate Act,' 

1889,— 

(a) where the amount does not exceed Rs. 1,000 ; The same duty as 

a Bond (No. 15) 
for such amount. 

(b) in any other case ' Five rupees. 

Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 2. 

BIHAR See Bihar Sch. lA, Art. 2. 

BOMBAY 

(i) In column 2 of clause (b) substitute the words “ten rupees” for the words 

“five Bombay Act II of 1932, Pt. VI, 8. 15 (6) (6). [1-4-1932.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 2, 

MADRAS See Madras Sch. lA, Art. lA. 

ORISSA See Orissa Sch. lA, Art. 2. 

PUNJAB See Punjab Sch. lA, Art. 2. 

SIND (i) Same as that of Bombay (i), — Sind Act 1 of 1938, 8. 2, [31-3-1938.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Sind.) 
UNITED PROVINCES See United Provinces Sch. lA, Art. 2. 

WEST PUNJAB See West Punj. Sch. lA, Art. 2. 

1. Legislative changes. — Under the schedule to the Succession Act of 1865 
and also under Art. 16, Sch IT of the Court-fees Act, 1870, the duty payable on an 
administration-bond was a fixed one. Then came the Stamp Act, 1879, which by 
Sch. I, Art. 2 provided for the levy of an ad valorem stamp duty on an administra- 
tion-bond. Thus, both the Court-fees Act and the Stamp Act provided for the levy 
of dutj" on an administration-bond and this gave rise to a question whether such 
bond was liable to duty both under the Court-fees Act and the Stamp Act or only 
under the latter one. In Kulwanta v. Makahir Prasad,^ it was held that such a 
bond was liable to be stamped both under the Court-fees Act and the Stamp Act ; 
while in In the goods of F. j\I. Troward,'^ it was held that the Stamp Act of 1879 
being the later Act and inconsistent with the provision in Art. 16, Sch. II of the 
Court-fees Act of 1870, must be taken to have repealed the said provision of the 
Court-fees Act by necessary implication, and that such a bond was liable to be stamp- 
ed only under Art. 2, Sch. I of the Stamp Act. This conflict was removed by the 
Probate and Administration Act, VI of 1889, which repealed Art. 16 of Sch. II of 
the Court-fees Act. Hence, an administration- bond is now liable to be stamped 
only under the Stamji Act. 

The Succession Act of 1865, the Probate and Administration Act of 1881 and 
the Succession Certificate Act of 1889 which are mentioned in the body of this article 
have all been repealed and replaced by the Succession Act of 1925. Section 291 
of this Act corresponds withS. 256 of the Succession Act of I860 and S. 78 of the 

*[1879— Art.2j 

" Article 2— Note 1 2. (’79) 1879 Pun Re No. 165 page 478 (479), 

1. (’88) 11 All lOf '7) : 1888 All \V N 281 (FB). I 
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Probate and Administration Act of 1881 ; while Ss. 375 and 370 of the present Act 
correspond with Ss. 9 and 10 respectively of the Succession Certificate Act of 1889 

2. Administration bond. — An administration-bond is a bond given by a person 
securing the due administration of property entrusted to him by an order of the 
Court.^ 

An administration-bond is quite different from letters of administration. The 
former is given by an administrator to the Judge of the District Court upon the 
grant of the letters of a dminis tration, while tlie latter are granted b}^ the Judge to 
the administrator. Moreover, administration-bond is chargeable under the Stamp 
Act, while letters of administration are liable to court- fee stamps under Art. 11, 
Sch. I of the Court-fees Act. 

3. Description ot stamp. — See Appendix C. 

*3. ADOPTION-DEED, that is to say, any instrument Ten rupees. 

(other than a will) recordmg an adoption or conferring 
or purporting to confer an authority to adopt. 

Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 3. 

BIHAR See Bihar Sch. lA, Art. 3. 

BOMBAY 

(i) In column 2 of Art. 3 substitute the words “twenty rupees” for the words 

“ten rupees .” — Bombay Act II of 1932, Pt. IV, 8. 15 (5) {b). [1-4-1932.] 

(ii) See also Note given under Art. 1, Provincial Amendments — Bombay. 
CENTRAL PROVINCES See C. P. Sch. lA, Art. 3. 

MADRAS See Madras Sch. lA, Art. 2. 

ORISSA See Orissa Sch. lA, Art. 3. 

PUNJAB See Punjab Sch. lA, Art. 3. 

SIND 


(i) Same as that of Bombay (i) — Sind Act I of 1938. [31-3-1938.] 

(ii) See also Note given under Art. 1, Provincial Amendments. — Sind. 
UNITED PROVINCES See U. P. Sch. lA, Art. 2. 

WEST PUNJAB See West Punjab Sch. lA, Art. 3. 

1. Legislative changes. — The corresponding article in the Stamp Act of 1879, 
namely Art. 38, provided stamp duty only for an instrument conferring or pur- 
porting to confer an authority to adopt.^ The present article is wider: it provides 
duty also for instruments “recording an adoption.” 

2. Adoption-deed — Meaning of, — The expression “adoption-deed m this 
article is used in a special sense as including not only an instrument recording an 
adoption but also one conferring or purporting to confer an authority to adopt. 

The word “recording” is used here to denote commit ting to writing ^ authentic 
evidence of an adoption evidence which may be resorted to in case of dispute. is 

* [1879 — Art. 38 ; 1869— Sch. II, Art. 31.] 


Note 2 

1. (’34) Pun S M, 1934, Notes on Stamp 

Act, Chapter 3, page 23. ' 

Article 8 — Note 1 

1. See the following cases decided under the 
Stamp Act of 1879, S. 38. 


’89) 13 Bom 280 (281), In the nuitter of Arnhai. 
(Instrument recording adoption not liable 
to stamp duty.) 

(’89) 13 Born 281 (285). In the matter of 
Hanmapu. (Iiistrument by natural parents 
of boy giving consent to adoption not liable 
to stamp duty.) 
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ADOPTION-DBBD 


the purpose of the instrument that has to be looked to in each case.^ Mere hidden* 
fal mention in an instrument of the fact of adoption does not make it an adoption- 
deed. Nor does the fact that the executant describes it as an adoption-deed, make 
it so.^ 

It is not necessary that an adoption and the record thereof should be contem- 
poraneous ; the record may be made long after the adoption.^ 

A Hindu widow executed a document recording that she had adopted a son, 
and stating that the property in her enjoyment should be inherited and enjoyed 
by the adopted son. The executant was to manage the property during the minority 
of the son and, if after the latter attained majority, they did not agree, a portion of the 
property was to be allotted to him for separate enjoyment during the executant’s 
lifetime. The Madras Board of Revenue ruled that the document fell within this 
article and that the provision as to the transfer of property to the adopted son in 
oase of disagreenmnt being incidental to adoption was not liable to additional duty.* 

An instrument conferring an authority to adopt refers to an instrument whereby 
a person authorises another to adopt a son to the former, (e.g.) the authority of a 
Hindu husband to his wife to adopt a son to him after his death. A document 
whereby the natural parents of n hoy consent to his being adopted by another is not 
an instrument conferring an authority to adopt.* 

A will is expressly excluded from the description of instrument covered by 
this article. 


4. 


3, Description of stamp. — See Appendix C. 

ADVOCATE, See Entry as an Advocate (No. 30). 

AFFIDAVIT, including an affirmation or declaration 
in the case of persons by law allowed to affirm or declare 
instead of swearing. 


One rupee 


♦ [1879 Art. 3 ; 1869 — Sch. II Art. 14 ; 1862 — Sch. A Art. 8 ; 1860 — Sch. A Art. 2.] 


Note 2 


1. (’32) 19 AIR 1932 Lah 118 (119): 13 

Lah 270 : 136 Ind Cas 193 (SB), Labh Sxtuj 
V. Mehr Sing. (True nature of document 
is to bo decided with reference to contents 
and to intention of parties to be gathered 

therefrom.) ; 

<’33) Mad S M, p. 68 (Citing, B. P. 845-R., j 
Mis., 18th April 1903 — C, a widow, and .4 
came to an agreement that G should adopt 
A’s minor son B and on one and the same 
day each executed a document in favour of 
the other. Tlie document executed by .4, 
contained iixter alia the following terms : — 
‘You in accordance with your husband’s 
permission having consented to adopt a 
son and asked me about it, I have given my 
approval. I accordingly bestow my son B 
in adoption.’ — The document executed by 
C recited the following : — T, in accordance 
with my husband’s permission, have con- 
sented to adopt a son and asked you about the 
same. You have consented to give your 
son B in a<ioption to me, and I am ready 
to take him in adoption’ — Held that the 
document executed by C was an adoptiou- 
deeil and that tbe one executed by -4 was its 
counterpart.) 


2. (’32) 19 AIR 1932 Lah 118 (119, 120): 
135 Ind Cas 193 (SB), Labh Singh v. Mehr 
Singh. (The document which began by 
reciting the factum of adoption went on to 
say that no document was executed at the 
time or subsequently and therefore that the 
said document was being executed later to 
atlirm the adoption. Then followed a reci- 
tal of the consequences of the adoption 
and the document wound up by saying “hence 
this deed of adoption was executed.” I* 
also contained directions regarding tbe per- 

I formance of the executant’s obsequies, 

I Held that the document was ‘recording’ 

adoption and not a will and that it fell under 
Art. 3. Meaning of the word ‘recording 
considered.) „ 

3. (’32) 19 AIK 1932 Lah 118 (120) : 

Lah 270 : 135 Ind Cas 193, Labh Singh v. 
Mehr Singh. „ 

4. ( 33) Mad S M, p. 68. (Citing B. r. 

1301-R., Mis. 28th May 1902.) . 

5. (’89) 13 Bom 281 (285), In the matter oj 

Hanmapa. 

('4U) Bihar S M, p. 1 16. (Citing Boafd s hie 

161 of 1910) - „ ... 

(’31) Beng S M, Vol I p. 50. (Citing Board s 

aie 161 of 1910.) 
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Exemptions. 

Affidavit or declaration in writing when made— 

ar{a) as a condition of enrolment under the Indian 
Army Act, 1911 : ^or the Indian Air Force Act, 

1932) ;] 

* 

(b) for the immediate purpose of being filed or used in 

, any Court or before the officer of any Court; or 

I 

(c) for the sole purpose of enabling any person to re- 
ceive any pension or charitable allowance. 

a. This clause was subalituUd for the original cl. (a) by S. 2 and ^^conliUon 

Amending Act. 1928 (XVIII of 1928). The old c\. (a) ran as foUows : (a) as a conciUL 

of enlistment under the Indian Articles of War ; 

b. Inserted by S. 130 and Schedule of the Indian Air Force Act. 1932 (XIV of 1932). 

Provincial Amendments. 

BENGAL See Bengal Soh. lA, Art. 4. 

BIHAR See Bihar Sch. lA, Art. 4. 

column 2 of Art. 4 substitute the words “two rupees’* for the words “one 
Tupee.”— Bombay Act II of 1932, Ft. IV, S. 15 (5) (6). [1-4-1932] 

(ii) See also Note given under Art, 1, Provincial Amendments (Bombay). 

CENTRAL PROVINCES See C. P. Sch. lA, Art. 4. 

MADRAS See Madras Sch. lA, Art. 3, 

ORISSA See Orissa Sch. lA, Art. 4. 

PUNJAB See Punjab Sch. lA, Art. 4. 

Same as that of Bombay (i)— Act I of 1938. [31-3-1938.] 

(u) See also Note gi 7 en under Art. 1. Provincial Amendments, (Smd.) 

UNITED PROVINCES ee U. P. Sch. lA, Art. 4. 

WEST PUNJAB See V est Punjab Sch. lA, Art. 4, 

Reductions and Remissions. 

For reductions nd remissions under this article see Appendix D. 

1. scope of th article.-This article pi^scribes stamp duty 

Wharton, in his i Lexicon^ defines ^ General Clauses Act 

before a person ha .ring authority to administer v include affirma- 

(X of 1897), S. 3 (3) defines an affidavit as foUows . affi" declare ins- 

tion and declaration in the case of persons by same as the one given 

tead of swearing.” The definition given m this WhSrton 

in the General Clause.s Act. It is wider than the df “^3|;j“„3^aUowed by 
masmuch as it includes affirmation and declaration m P ^ 

law to affirm or declare instead of swearing. Section 6 of tbe Garths A 

mentions persons who are allowed to permits certain 

Section 1 of the English Oaths Act, 1888 (51 & 52 Vict. Ch^ 46^) P®*- 

nersons to make a solemn affirmation instead of ^ta g ^ 

. , mBS: :i^,nr7;rT^862-S0h. a Ar«. 8 ^^1860-S^A^.]__ 


Article 4 — Note 1 
1. 14th Edition by A. S. Oppe. Pages 38 and 30 



AFFIDAVIT 
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js“ 

Is'-if 1 ? T, ^ administer an oath.” Section 4 of the Oaths Act (X 

niatfoVis '^T lms^ieenMd1l'''i'^ ^TT administer oaOi.s and affi^ 

Electoml P^s L not\ m declaration required by R. 10 (2) of the Berar 

quired o be made brfore is not re- 

niatiou.3 ^ authority to administer an oath or affir- 

mentlries on'the‘nvd^ essentials of an affidavit see A. I. R. Com- 

mentoned case." ^ ^^‘^dime Code, 4th (1044) Edn., O. 19 R. 1 and the under- 

filed or usedTn an V immediate purpose of bemg 

duty xre exempted from stamp 

hL bee,Vlml7that th " totime>». But it 

sonablc ti ne ”tL t*" 7'’^^ . must be understood as allowing a rea- 

reasonable HeKv a <5 under the circumstances, there was such un- 

Where m r “consistent with what is meant by ‘immediate.’ ”> 

cle7of the c7rt m r Karwar was made before the 

of tL nlrtv tn " ® r * o*"* it ™ited the convenience 

Court 777 7 I “"tead of going for that purpose to the 

beinJVltnrTn ^omh^y on 24-4-1942, for the purpose of 

actiiallv filpH connection ^vith a pending proceeding and it was 

stamn as it on aflSdavit did not require any 

Law^i^ ^ ^ that it was not sworn for immediate use in a Court of 

filed will not apply to an affidavit made for the purpose of being 

nf tlf an officer ot the Customs, Income-tax or Salt Department as the 

T> ustoms Officer, Income-tax Officer or a Salt Officer cannot be described 

as a Ke venue Court. ^ 


2. (’21) 60 Ind Gas 870 (876) (Nag), Sadasheo 
Waman v. H. V. Mahajani. 

3. (’21) 60 Ind Gas 870 (876) (Nag), Sadasheo 
\\aman v. R. V. Mahajani. 

41®2’7) 130 E. R. 742 (743) ; 5 LJ (OS) 
^ It. 149, Dunn v. Lowe. (Statement in 
the margin of replevin bond without jurat 
made not as attesting the fact in the bond 
but as a minute or memorandum for satis- 

undershoriff held not to be an 
affidavit so as to require an affidavit stamp.) 

^ Note 2 

( 47) 34 AIR 1947 All 37 (37) : ILR (1946) 
All 732 : 229 Ind Gas 661, (FB). Siri Kiahan- 
das v. Mohd. Nazir. 

l.t(’88) 12 Bom 276 (277) (FB), The'^applica- 
tion of Sheshamma. (An affidavit made in 
a subordinate Judge’s Court for the purpose 
of being filed in the District Court, and so 
filed vs'ithin a rosonable time is exempt 
from stamp duty under Act I of 1879, Sch. II I 

(1) (b). Remarks on meaning of “immediate 
purpose.”) ' 

i^ce also (’06) 30 Bom 276 (284) ; 7 Bom 


L R 697, In re Land Acquisition Act. (Where 
a statute or a written contract provided 
that a certain thing shall be done imnre- 
diately, wo must, in construing that word, 
have regard to the object of the statute or 
contract as the case may be, to the position 
of the parties and the purpose for which the 
Legislature or the parties intend that it shall 
be done immediately.) 

(1868) 3 CP 607 (611) : 37 L J C P 301 : 78 
LT 722:16 WR (Eng) 976. Forsdike v. 
Stone. (Followed in 12 Bora 276.) 

(1913) 3 KB 34 (37) : 82 LJKB 843:108 
L T 941, Barker v. Letois <£? Peat. (The 
word * immediately’ has been construed and 
may be construed to mean as immediately 
as the- circumstances permit.)] 

2. (’88) 12 Bom 276 (277) (FB). The applica- 
tion of Sheshamma. 

(’47) 34 AIR 1947 All 37 (37) : ILR (1946) 
AU 732 : 229 Ind Gas 561, (FB). Siri Kishan- 
das V. Mohd. Nazir. 

3. (’40) Bihar S M, p. 147, 
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Under the Court-fees Act also no court-fee is payable on an affidavit filed in 
Court but under the rules framed by the High Courts a certain fee is charged tor 
administering the oath or affirmaion to the deponent and the fee is to be paid by 
means of court-fee stamp affixed to the affidavit^ In the underentioned Calcutta 
case^ an affidavit was filed in a cruninal case. The affidavit was stamped with a 
non-iudicial stamp. It was held that according to the General Rules and Circular 
Orders (criminal) the stamp required was a court-fee stamp and not a non-jiidicial 
stamp and therefore the affidavit was inadmissible in evidence. 

3. Description of stamp. — See Appendix C. 

*5. ^AGREEMENT OR MEMORANDUM OF AN AGREE- 
MENT— 

(a) if relating to the sale of a bill of exchange ; 

[b) if relating to the sale of a Government security 

or share in an incorporated company or other body 
corporate ; 


Two annas. 

Subject to a maximum 
of ten rupees, one 
anna for every Rs. 
10,000 or part thereof 
of the value of the 
security or share. 

Eight annas. 


(c) if not otherwise provided for 

Exemptions. 

Agreement or Memorandum of agreement — 

(а) for or relating to the sale of goods or merchandise 

exclusively, not being a Note or Memorandum 
chargeable under No. 43; 

(б) made in the form of tenders to the ^'[Central Gov- 

ernment] for or relating to any loan ; 

(c) made under the European Vagrancy Act, 1874, 
section 17. 

a. This Article was aubatiiuted for the original Article by S. 3 (1) of the Indian Stamp (Amend 
meat) Act, 1910 (VI of 1910). 

b SiibatiiuUd for the words “Government of India” by A. O. 

Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art, 5. 

BIHAR See Bihar Sch. TA, Art. 5. 

BOMBAY 


(i) Substitvie the following, namely 


“6. Agbeement or Memorandum of an 

Agreement — 


I 


(ft) if relating to the sale of a bill of exchange 
(aa) *[if relating to the purchase or sale] of a 
security. 


• • 


Government 


Four annas. 

Subject to a mximum 
of twenty rupees, two 
annas for every Rb. 
10,000 or part thereof 
of the value of the 
security '^[at the time of 
its purchase or sale, as 
the case may be.] 


♦ [187&— Art. 6 ; 1869— Sch. II Arts. 3. 11 : 1862^ch. A, Arts. 1, 2. 

4 to 7 ; 1860— Sch. A, Art. 1, 28d 


4. See Bengal Civil Rules and Orders, Vol. 1 
page 284 ; C. P. Rules and Orders (1938) 
page 7 ; Bombay Civil Manual (1940) pages 9 
and 129. 

See Section 4 Note 18 of the AIR commen- 


taries on the Court-fees Act and the Suits 

Valuation Act, let (1944) Edn. 

5 (’31) 18 AIR 1931 Cal 344 (346) : 58 Cal 

1211 : 131 I. C. 262 (DB), Ambica Charandas 
V. Emperor^ 
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AGREEMENT 


•=1(6)] if relating to the purchase or sale of shares, scrips, 
stocks, bonds, debentures, debenture stocks or 
any other marketable security of a like nature in 
or of any incorporate Company or other body cor 
porate. 

if relating to the purchase or sale of cotton 


®((bo)] if relating to the purchase or sale of bullion or 
specie 


• • 


(c) if not otherwise provided for 


Two annas for every Rs. 
2,500 or part thereof* of 
i the value of the security 
• at the time of its purcha- 
se or sale as the case may 
be.] 

Four annas for every 
unit of transaction or 
; part thereof.] 

(a) Two annas for every 
I unit of 2,800 tolas of 
I silver or part thereof ; 

(b) Eight annas for every 
unit of 260 tolas of gold 
or part thereof ; 

(c) Five annas for every 
unit of 250 Sovereigns 
or part thereof.] 

One rupee. 


Exemptions . 

Agreement or memorandum of agreement — 

(a) for or ^[relating to the purchase or sale] of goods or 

merchandise exclusively, not being e[an Agreement 
or Memorandum of Agreement chargeable under 
entry (bb)^ [or entry (be) of this Article or] a Note 
or Memorandum charegeable under No. 43 ; 

(b) made in the form of tenders to the Central Govern- 

ment for or relating to any loan ; 

(c) made under the European Vagrancy Act, 1874, S. 17 ; 

i[(d) made in respect of the purchase or sale of a Govern- 
ment security or of a share, scrip, stock, bond, de- 
benture, debenture stock or other marketable se- 
curity of a hke nature in or of any incorporate Com- 
pany or other body corporate, i [or of cotton, or of 
bullion or specie, an entry relating to which is re- 
quired to be made in a clearance list, described in 
Article 20A, 20B, or 20C, as the case may be.] 

^[Explanation . — For the purposes of this Article, unit of 
transaction means 60 bales of cotton, a bale of cot- 
ton being equal to the quantity of cotton weighing 
approximately 392 lbs.] 


—Bombay Act II of 1932, Pt. IV. S. 15 (5) (c). [1-4-1932.] 

a. Those words were subsiittiied for the words *‘if relating to the sale” by S. 4 (2) (a) of Bombay 

Act VII of 1938. [31-3-1938]. 

b. These words were added by S. 4 (2) (a) of Bombay Act VII of 1938. [31-3-1938]. 

c. This entry was substituted by S. 4 (2) (b) of Bombay Act VTI of 1938 [31*3-1938] for the 

entry (b) which was as follows : — “(b) if relating to the sale of a share in an incorporttro 
company or other body corporato— TVo ennaa for every Rs. 6000 or part thereof of tne 
value of the share.” 

d. Entry (bb) was inserted by Bombay Act XXTTT of 1948, S. 12 (a) [31-3-1948]. 
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e. 

f. 

g 


Entry (be) was in.cr,cl by Bombay Act. II of 1949, S. 7 (i) (a) U) Ll-4-1949]. 

These words were sut.UuU, for the words ..relating to the sale” by S. 4 ,2) (e, of Bo.nbay Act 
VII of 1938. [31-3-1938]. ^ o d r \ 

These words, brackets and letters were inserted by Bombay Act XXllI of 1948. . - (a • 

[31-3-1948.] 

Inserted by Bombay Act II of 1949, S. 7 (3) (a) (i). [1-4-1949]. 

In exemptions entry (d) was added by S. 4 (2) (d) of Bombay Act VII of 1938. L31.3.1938]. 

Substituted by Bombay Act II of 1949, S. 7 (3) (a) (i). [1-4-1949]. 

Explanation waa added by Bombay Act XXIII of 1948, S. 12 (a). [31-3-1948]. 

(i) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See C. P. Sch. lA, Art. 5. 


h. 

la 

k. 


MADRAS See Madras Sch. lA, Art. 4. 
ORISSA See Orissa Sch. lA, Art. 5. 
PUNJAB See Punjab Sch. lA, Art. 5. 


SIND (i) SMitrUe the following, namely — 

“6. Agreement or Memorandum 

OF AN Agreement — 


(a) if relating to the sale of a bill of exchange , 

(aa) if relating to the sale of a Government security ; 


» 

(b) if relating to the sale ot a share in an incorporated 

company or other body corporate ; 

(c) if not otherwise provided for. 

Exemptions. 


Four annas. 

j Subject to a maximum of 
twenty rupees, two an- 
' nas for every Rs. 10,000 
or part thereof of the 
. value of the security. 

Two annas for every 
Rs. 5000 or part thereof 
of the value of the share. 

] One rupee.*’ 


(Same as in the Central Act.) iftooi 

and Sind Act I of 1938 [31-3-1938.] 

(U) See also Note given under Art. 1. Provineial Amendments-^ifid. 

UNITED PROVINCES See U. P. Sch. lA, Art. 5. 

WEST PUNJAB See West Pimjab Sch. lA. Art. 5. 

Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 



o38 


[Art 5 N 1] 


AGREEMENT 


1. Agreement or memorandum of agreement. ; 
Clause (b)— Agreement relating to sale of ' 
Government security or share in com- i 
payny. 

3. Agreements not otherwise provided for 

Clause (c). 

4. Agreement contained in letters. 

5. Attestation. 

6. Bond and agreement. 

7. Agreement and promissory note. 

8. Agreement altering terms of prior Instru- 

ment. 

9. Instrument containing several matters. 

10 . Reference to arbitration. 

11. Contract of guarantee. 


Compromise petition. 

Acknowledgment of debt coupled with 
promise to pay. 

14. Acknowledgment of debt with stipulation 

to pay interest. 

15. Agreement relating- to deposit of the 

title deeds. 

16. Promise to pay time-barred debt. 

17. Agreement for or relating to sale of goods 

or merchandise (Exemption (a).) 

18. Attested agreement for sale of agricul- 

tural produce whether covered by 
Exemption (a). See Section 2 (5), Note 11. 

19. Description of stamp. See Appendix C. 


Synopsis' 

12 . 
13. 


/* or memorandum of agreement.— The word “agreement” in this 

article must be taken m the sense defined in S. 2 of the Contract Act.i According 

to this definition an “agreement” is equivalent to a “promise” and a “promise” 

denotes a proposal or offer which has been accepted. Thus, an “agreement” means 

a proposal which has been accepted by the person to whom it is made. It will be 

notea that consideration” is not an essential element in an agreement though it is 
one m a ‘contract.’^ ® ^ 


Under the Contract Act a contract may be oral or ^vxitten. But unless an 
agreement is m writing it will not be liable to stamp duty. 


But, in order to fall under this article, the instrument nted not be one by which 
the parties make the agreement. If the instrument is of this description it will be 
an agreement in writing and will be chargeable with stamp duty under this article. 

u even where the instrument does not itself constitute the agreement between the 
par les, but is only a memorandum of an oral agreement already made, it is liable 
^•11 ^ ^ under this article.® But a document which merely recites a past agreement 
win not be a memorandum of agreement” within the mining of this article. In 

such memorandum, the object of the instrument must be looked 
at. li the intention of the parties is to place on record the terms of the contract bet- 
ween them so that the document should be the only appropriate evidence of the 
agreement and its terms, the document is a memorandum and liable as such to be 
stamped under this article.'* But if the main purpose of the instrument is something 
else and it merely recites in an incidental manner, a contract already made between 


Article 5 — Note 1 

1. (’35) 22 AIR 1935 Lah 667 (568) : 17 Lah 

1 : 158 Ind Cas 234 (SB), Nanak Chand v. 
Fattu. 

(’32) 19 AIR 1932 Cal 720 (722) : 140 Ind 
Cas 263 (DB), Saroj Bandhxi v. Jnanada 
Sundari. (Deed called mashahara patra 
executed by father in favour of his widowed 
daughter allowing her a monthly allowance 
ofRs. 10 and charging certain property 
with its payment hold ‘an agreement’ within 
the meaning of the Contract Act.) 

3. (1846) 153 ER 1101 (1102, 1106) : 16 

L J Ex 18 : 8 L T (OS) 121 , Knight v. Barber. 
{Held (Per Pollock C. B.) that it is a conolu* 
sion of law that where parties are making 
an agreement by parol, and subsequently 
reduce it into writing the writing constitutes , 
the contract. When they discuss a ques- 1 


tion in the morning and in the afternoon put 
down the result in writing the inference is 
that they mean to abide by what they have 
written.) 

4. See (1814) 105 ER 446 (446) : 16 RR 
304, Ramehattom v. MorUey. (A written 
paper, eigix^d by the auctioneer, and delivered 
to the bidder, to whom lands were let by 
auction, containing the description of the 
lands, the term for which they are let to the 
bidder, and the rent payable, is such a memo- 
randum of an agreement as requires a stamp.) 

(1814) 105 E R 442 (442) : 15 R R 302, Rom- 
ahattom v. Tunbridge. (A written paper, 
delivered by the auctioneer to the bidder, to 
whom the lands were let by auction, 
containing the description of the 
lands, the terra for which they were 
let to the bidder, and rent payable. 
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[See 


the parties, it will not be a “memora&thnvftf/aKreement” under tliis article,® 

Note 12.) 

A "memorandum of agreement” under this article must be a document between 
party and party. In other words, it must be an instrument drawn between the 
parties to the agreement. Thus, a note made bv one ot the parties alone tor lus 
ovm remembrance will not be a •‘memorandum ’ within the meaning ot tins aiticle. 
Similarly, when A acting as agent of B enters into a contract with C and sends a 
note of the transaction to B, the note is not a memorandum ot agreement tor t,he 
purpose of this article. The note is merely the agent’s account to his principal. 

As said already, an "agreement” within the meaning of this article i^\n riccepfed 
proposal. Hence, an instrument which merely contains a proposl or offer to d(» or 
to abstain from doihg something, is not an ' agreement” within the meaning o us 

article 

A fortiori, what is merely an inivitation for offers will not be an agreement. 
quotation of prices has been held to be a mere invitation for offers and not an oner. 
So also, a declaration as to one’s intention which is not made with a view to 
the assent of the person to whom it is made is not a proposal (see Contract Act &. 
2 (a) ) and so there can be no question of such a declaration being an agreemen 


but itot signed by the atwtioneer or any of 
the parties was held not to be such a minute 
of the agreement as was required to be stamp- 
ed, pursuant to statute 48 Goo. Ill, Ch. 149, 
nor such a writing as would exclude parol 
evidence.) 

6. (1846) 9 QB 779 (791) : 16 LJQB 5- 
115 E R 1475 : 8 L T (OS) 159, Marshall v. 
Powell. 

6. (1824) 171 ER 1223 (1223, 1224): 1 C 
& P 341 (343), Josephs v. Pebrer. 

7. (’89) 13 Bom 669 (669) (FB), Dhondbhat 
Narhnrbhat v. Atmaram Moreahwar. (Letter 
requesting for loan). 

<’40) 27 AIR 1940 Mad 379 (382) : I L R (1940) 
Mad 487 : 188 Ind Gas 136 (FB), Zamindar 
of Sivaganga v, Periaaami Pillai. (An 
undertaking by a tenant to accept a patta 
if a patta bo drawn up in accordance with 
the terms contained in the consent state- 
ment signed by him, does not require stamp- 
ing or registration, being merely an of&er.) 

(’33) Mod SM. p. 73. (Citing B. P. 80/464, 
Mia. 2l8t April 1913. Application to Bonk 
in proscribed form for loan, describing appli- 
cant’s property, and encumbrances thereon 
and stating that he will not create further 
encumbrances till the loan for which he 
applic'd — Held this was only an offer.) 

(1851) 90 RR 805 (807): 20 LJ Ex 361 
(362): 17 LT (OS) 2:i\, Clay v. Crofts. 
(Prospectus issued by school master.) 

(1850) 137 E R 1036 (1039) : 19 L J C P 321 : 
15 LT (OS) 227, Hudspeth v. YarnoUl. 
(Letter offering employment.) 

(1849) 19 L J Ex 15 (19) : 4 Ex 681 : 14 L T 


(OS) 224 : 154 E R 1388, Moore v. Garwood. 
(Counter-offer — Application for sliares m 
company— Letter of allotment altering the 
terms — letter is only offer.) 

(1847) 1 Ex 20 (25) ; 16 L J Ex 173 : 74 H R 
580 : 9 L T (OS) 177 : 154 E K 9. V olio ns 
V. Fletcher. (Application for shares in com- 
pany— Letter of allotment containing new 
term — Letter is mere offer and not agreement. 

(1856) 61 E R 1002 (1005) : 25 L J Ch 662 : 4 
\V R (Eng) 531 : 106 R R 416 : 27 L I (OS) 
194, Warner v. Willington. (Olfer to take 
up land on lease.) 

(1819) 171 ER 710 (710): 2 ^fark 475 (476), 
Penniford v. Hamilton. (Brick layer s 
estimate of cost of building.) 

(1843) 134 E R 560 (563) : 63 R R 279 . 

12 LJCP 147, Chanter v. Dickxnaon. 

8 (’20) 7 AIR 1920 Mad 177 (179) : 54 Ind 

Gas 550 (DB), Mylappa Chettiar v. Aga 
Alitzd AloJioniC'd Sifazcs. 

[See also (1816) 171 E R 531 (531) : 18 R R 
809, Edgar v. Blick. (Prospectus contairung 
terms on which plaintiff was willmg to 
offer his services — Subsequent oral agr - 
ment based on such terms— Prospectus 

need not be stamped as an 
The prospectus is not evidence of the ag^e- 
ment itself, but had performed its office 
before the parol agreement was entered into. 

9 (1835) 46 R R 807 (807) : I Tyr & G 17] 

117 18) Doe d. Wheble v. Fuller. (A receipt 
for rent containing a proviso Uiat the accep- 
tance of the rent should not bo a waiver of 
, the previous notice to quit docs not require 

I an agreement stamp.) 
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and be accepted oraUy or by conduct without any writing 

t . ^ acceptance will be sufficient to create a contract.^o But the document wUl 

no rlnnivi-^’. ""“f its acceptance. Hence, the document wiU 

in writ ^ amp under this article.^^ But there the document is an acceptance 

mj riti g ot an oral proposal, the document will amount to an agreement in witing 
and will require to be stamped as such.12 ^ ^ 


uibtiument must contain within its four corners, an agreement in order to 

Thus, It was held that the words “we approve of the 
1 iitten draft witten on the back of a draft agreement was not an agreement and 
did not requure a stamp. i'* ^ 


k-imilarlj notice having been given to the plaintiff of a call on certain mining 

transferred to the defendant, the plaintiff’s attorney wrote to 
tne deiendant s attorney to inquire whether the defendant was desirous of avoiding 
a lorleiture ot the shares by authorising the plaintiff to pay the amount of the call. 



10. (1803; 1 y 15 :>56 (262) ; 62 L J Q 15 

2.)7 : 67 L T 837 : 41 W R (Eng) 210, CarliU 
y. Carbolic a moke Ball Co. (Affirming 
( 1802) 2 Q B 484.) ^ 

(1892) 2 yB 484 (490) : 61 LJQB 696, 
Carlill V. Carbolic Smoke Ball Co. 

11. ( 40) 27 AIR 1940 Mad 379 (382) : I L R 
(1940) Mad 487:188 Ind Cae 136 (P'B), 
^amindar of Sivagaruja v. Periasami Pillai. 
(Doouraent containing offer to accept patta 
(jrawn np on certain terms — Document 
<loes not require stamp and position is not 
altered by presentation of patta in accord* 
ance with the offer or the exchange of patta 
tor mnchnlka.) 

^ = 38 Mad 349 : 

" . iSecretary to the Com- 

Ban/fc, Ltd. 

(l.K)O) 23 Mad 156n : 7 Mad L Jour 220 (221) 
(I>H). Naragansatni Mudaliar v. Lokambal- 
<nnm(tl. (Letter asking for loan.) 

(1892) 2 QB 484 (490) : 61 LJQB 696, 
CarhU V. Carbolic Smoke Boll Co. (Affirmed 
m (1893) 1 y B 256). 

(1862) 176 ER .14 (44) : 3 & F 97 (98), 

Laing v. Smith. (If after two parties have 
ornllj- agreed to certain terms, one of them 
desires that they should bo put into writing 
and the other writes them out in the form of 
a proposal, which is orally accepted, this, 
tliough necessary to be put in as a matter of 
e\'idence, does not require a stamp as an 
agreement,) 

(1849) 164 E R 1269 1271) : 4 Ex 403 (407), 
Chaplin v. Clarke. 

(1826) 107 ER 879 (881): 3 LJ (OS) KB 
111, Drant v. Brown. 

(Bat see (1817) 171 ER 650 (650) : 2 Stark 
292 (293), Williams v. Staughton. (Pros- 
pectus issued by schooLmaster — Held, it 
Inquired stcunp.) 

(1866) 143 RR 797 (807) 1 Ex 342 : 36 L J 
P:x 218:16 LT 26:14 WR (Eng) 924, 
Reuss V. Picksley. 


(1857) 140 ER 337 (345) : 29 LT (OS) 93: 
6 WR (Eng) 563 : 109 RR 611, Smith v, 
Neale. (A written proposal, containing the 
terms of a proposed contract, signed by the 
person to bo bound and accepted by word 
of mouth by the person to whom it is made 
is a sufficient agreement in writing within 
S. 4 of tho Statute of Frauds.)] 

12. (1854) 139 ER 258 (269) : 23 LJCP 
151, Hegarty v. Milne. 

(1843) 134 ER 560 (663) : 12 LJCP 147: 
63 R R 279, Chanter v. Dickinson. 

13. (’35) 22 AIR 1935 Lah 567 (668) : 17 Lah 
1 : 158 Ind Cas 234 (SB), Nanak Chand v. 
Faitu. (Vouchor given by buyer of goods 
on credit is not “agreement.”) 

(1892) 2 QB 484 (490) : 61 LJQB 696, 
Carlill V. Carbolic Smoke Ball Co. (Hawkins, 
J. : — Tho mere fact that a document may 
assist in proving a contract does not render 
it chargeable with stamp duty ; it is only so 
chargeable when tho document amounts to 
an agreement of itself or to a memorandum 
of an agreement already made. Affirmed 
in (1893) 1 Q B 256.) 

[See (1841) 151 ER 1099 (1100) : 10 LJ 
Ex. 464, Beeching v. West Brook. (A stamp 
is not imposed by the Act upon every do- 
cument which refers to, and so furtiishes 
evidence to prove, an agreement ; it is 
required only on documents in which tho 
parties put down the terms by which they 
intend to be mutually bound.) 

[See however (1857) 157 ER 201 (202) : 26 
L J Ex 416 : 29 L T (OS) 264 : 6 W B 
(Eng) 881 : 115 RR 651, Olover v. HalkeU. 
(Although the writing may not be evidence 
of whole contract, yet if it is evidence of » 
material part and a necessary part in proof 
of it, it requires stamp as contract.)] 

14. (1830) 172 E R 719 (719) : 4 O & P 312 

312), Doe d. Lamboum v. Pedgriph. 
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The defendant’s attorney wrote in reply authorising the plaintih to pay the call. 

It was held that these letters did not require a stamp, as tliey merely ainountccl to 
a direction to pay from which the law implied a contract. The letters eontaiiUMl no 
contract nor were they evidence of a contract but only evidence oi the tact out oi 
which the contract resulted, namely, the direction to pay.^^ 

On the same principle, a voucher given to a shoplreeper by a person buymg on 
credit is not an “^agreement” or memorandum of agreement.^® 

Where the statements in the document do not represent a completed agreement 
but only negotiations intended to lead up to the execution of a bond or othe*' 
of agreement, the document is not liable to be stamped as an agreement. But 
where a document contains within itself a complete agreement it can bo treated as 
such althouh it contains a provision for the execution of a formal document atter- 

wards.^® 

An agreement between A and B under which A is bound to enter into an agree- 
ment with C in respect of a certain matter is also an ‘agreement.”^® In other words, 
the act promised to be done under an agreement may be the entering into an agree- 
ment with a third person. 

But a statement made by A to B with reference to G will not amount to an 
^‘agreement” with 

2. Clause (b) — Agreement relating to sale of Government security or share in 
company. — It was held in the undermentioned case^ that where an agreemen or 
the sale of certain shares, was contained in a number of letters none of them requir 
to be stamped under this clause because in such a case any one of them could not 
be regarded as containing a memorandum of the entire agreement. Ihis was a 
decision with reference to Act I of 1879 which did not contain a piovision c^rr^- 
ponding to S. 36, Proviso (o). Under the present Act an agreement is liable to be 
stamped though contained in a series of letters. See Note 4. 


By a document the executant purported to sell his interest in certam receipts 
for a company’s shares purchased by him from the creditors of conapany , e 

passed the document merely as a receipt acknowledging paymen 

money by the intended vendee undertaking that a formal document of sale shaU be 

executed when desired by the vendee. It was held that the property m the receipts 


15. (1836) 150 E R 333 (333) : 6 L J Ex :90, [ 
Parker v. Dubois, 

16. (’36) 22 AIR 1935 Lah 567 568) : 17 

Lah T; 168 Tnd Cas 234 (SB), Nanak Chand 
V. Fatlu. 

iSee (’20) 7 AIR 1920 Lah 176 ( 175 ): 56 
Ind Cas 117, Hari Singh v. Fazal. (Book i 
entry for Ra. 300 — Price of wheat contain- \ 
ing a prorriso to pay at a certain rate of 
interest and attest^ by two vjitnessea — Held, 
a bond.)] 

17. ( 18) 6 AIR 1918 Cal 496 (496) : 40 Ind 
Cas 725 (DB), Rajeewar Bagchi v. Emperor. 

18. ( 93) 1893 Bom P J 167 (DB), Dv arkadas 
V. Shekh Hamidali. 

\See also ( 90) 17 Cal 548 (566), A. C. Byod 

V. Kreig. (Correspondence containing com- 
plete agreement independently of subse- 
quent draft which the other party refuses to 


execute. — The correspondence must bo 

stamped.)] , , 

IQ (1887) 36 Ch D 695 (698, 699; ; o7 LJ 

Ch 149:58 LT 22:36 WR (Eng) 207, 
Foster v. Wheeler. (Affirmed in (1888) 38 


0838)’ 173 E K 682 (682) : 8 C & E 70+ 
(705) Frazer v. Bunn. (A letter written 
bv a proprietor of a theatre, to a third por- 
8on saying, must be satisfied with his 
present salary until I know what turn the 
season takes” is not an agreement and does 
not require a stamp. It is nothing at all 
botsvecn the parties ; it is an admission that 
the proprietor makes to a third person that 

F was in his servico.) 

Note 2 

1 . (’90) 13 Mad 255 (263) (DB), Ihimier v. 

Qould. 
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not having been intended to pass, the document was merely an agreement liable 
to a duty of eight annas, (i.e., under clause (c) and not under this clause.)^ 

3. Agreements not otherwise provided for — Clause (c). — This article is a resi- 
duary article dealing with agreements which are not otherwise provided for. Thus, 
a bond, promissory note, apprenticeship-deed, etc., are all agreements but, being 
specially provided for otherwise, are not within the scope of this article. Hence, 
the principle contained in S. 6 that where a document falls under two or more articles, 
providing for different amounts of duty, the highest amount chargeable is to be 
paid, does not apply in such cases. Where, however, one and the same instrument 
comprises an agreement such as will come under this article as w'ell as some other 
matter and the two matters are distinct the instrument w'ill be charegable with the 
aggregate of the duties payable under this article and under the other article or 
articles that may apply to the instrument. 

It is a question of construction in each case whether an instrument is an agree- 
ment tailing under cl. (c) of this article or some other instrument for the purpose 
of stamp duty. 

Illustrative cases. 


Agreement and mortgage. 

1. An agreement entered into between a mortgagee and mortgagor under 
which the mortgagee agrees to an extension of the period of redemption and the 
mortgagor agrees to pay interest at an enhanced rate is not a fresh mortgage but 
an agreement falling under clause (c).^ 

2. In the undermentioned case^ the instrument was held to comprise three 
distinct matters, viz., a mortgage, a pow'er-of-attomey and an agreement falling 
under cl. (c). 


3. A document under which a contractor doing work f^r the Government 
agreed that a percentage of the moneys that may become payable to him from time 
to time may be retained by the Executive Engineer to cover compensation for de- 
fault on the contractor’s part and as security for the proper performance of the con- 
tract was held to amount to an agreement under this clause and not a mortgage.^ 


4. Where a muchalka executed by an abkari licensee stated that the execu- 
tant agreed to all the conditions in the licence, one of which was that as security for 
the due performance of the contract the licensee shall deposit with the Collector a 
sum equal to three months’ rental, it was held by the ^ladras High Court that the 
muchalka w'as required to be stamped under this clause and not as a mortgage be- 


2. ( 90) 11 Bom 31G (317) (FB), H^ptula 

tShekh Adam tO Co. v. EsaJ AH Ahdul AH. 

Note 3 

1. ('25) 12 AIR 1925 All 501 (502) : 47 AU31U: 
86 Ind Cas 1027 (FB),/ tre Bameshwar Prasad. 
Also see S. 2 17) Note 8 

2. (’45) 32 AIK 1945 Lah 69 (72. 74) : ILR 
(1946) Lah 185 (SB), Miran Bakhhs v. Em- 
peror. (Document described as power-of- 
attorney executed by Gov'erninent contrac- 
tors in favour of Bank — Bonk to finance 
contracts with Government and to advance 
executants money against supply bills — 
Bank to have charge over cheques received 
in payment of bills for payments from Gov- 
ernment — Remittances to be made by the 


( Government direct to Bank — Bank also 
appointed as executants’ lawful attorney — 
Instrument held to bo power-of-attomoy, 
mortgage so far os the amounts due to the 
Government at the time of the execution 
of instrument was concerned, and agreemetd 
so far as the amounts which might become 
duo in future were concerned.) 

3. (’84) 7 Mad 209 (210) (SB), Reference 

under Stamp Act S. 46. (The contract w 
not a mortgage of the percentage of which 
present payment is postponed ; for the P^‘ 
perty remains in the Government tilJ too 
sum nocossary to p^y tho amount rotainod 
is paid to the contractor or at least severed 
from bulk and assigned for such payioeiit.l 
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cause neither the licence nor the muchalka created an interest in the deposit in favour 
of the Government. But, where an agreement between the Secretary of State 
and a salt contractor stated that the contractor had deposited certain promissory 
notes to secure the due performance of his contract the same High Court held in the 
undermentioned case^'^ that tl:e document required to be stamped as a mortgage- 

deed. 


5 A document by which a person, in consideration of a sum of money ad- 
vanced by another, binds himself to perform agricultural labour is an agreement and 

not a mortgage-deed.^ 

f). By a document A bound himself and his posterity, on the security of some 
immovable property, for the annual payment of Rs. 21-4-0 and 3 hadu^ oi cocoaimt 
oU. It was held by the Madras Board of Revenue that it was a mortgage-deed tor 
Rs 725, being the value of twenty years' payment of oil at Rs. lo, and Rs. 
in cash per annum and was chargeable under Art. 40 (b) and not under this article.^ 

7. See the undermentioned case.^‘‘ 


Agreement and lease. 

1 A lease is detined in S. 2 (10). Even if a document purporting to be a 
lease but not reserving any rent is held to fall within this definition no stamp duty 
is provided for such an instrument under Art. 35. It is, therefore, chargeable under 
this clause as an agreement not otherwise provided for. 

2. The definition in S. 2 (16) is confined to a lease oi immovable property. A 
lease of wo^;a6^e property would not come under that defimtion and would be charge- 
able under this clause.’ 


за. (’92) 15 Mad 134 (135) (SB), Reference 
under Stamp Act^ S. 40. 

Also 600 S. 2 (17) Note 4. 

зб. (’88) 11 Mad 39 (40) (SB), Reference 
under Stamp Act, 8. 46. 

Also BOO 8. 2 (17) Note 23 and S. 6 Note 5. 

4. (’33) Mad SM p. 69. (Citing BP 424, 

11th March 1881. A received an advance 
of Rs. 29 from B and in lieu of the interest 
duo threon and in consideration of certain 
grain fees promised by B, executed a docu- 
ment binding himBelf to perform agricul- 
tural labour, and in case he quitted his ser- 
vice certain immovable property belonging 
to him was made liable for the realization 
of the advance. Held that this document 
was an agreement requiring to be stamped 
under Article 6 (c). Schedule I of the Stamp 
Act, as regards the work to bo performed.) 

6. (’33) Mad S M, p. 122. (Citing BP 

201-H., Mis., 30th, January 1908.) 

6a. (’46) 33 AIR 1946 Mad 437 (441) : ILR. 

(1947) Mod 141 ; 227 Ind Cas 360, Sethura- 
man v. Ramanathan. (Mortgage for Rs. 
10,000 — Mortgage deed providing for further 
advances on same security — Accordingly 
Rs. 7,000 advanced from time to time 
Document adjudged by Collector under 
S. 31 as a mortgage and an agreement 
ing under Sch. lA, Act 33 and 4 (c) (Mad) 
respectively — Collector certifying Document 
as duly stamped on payment of deficit duty 


md penalty — Suit on mortgage— Certificate 
^f collector excludes operation of S. 20). 

33) Mad SM, p. 70. (Citing BP 1375, 
Bth May 1885. A executed to B a dociunent 
nortgaging his land in consideration of a 
certain sum received which he boimd himself 
bo pay after the expiry of tho fixed period, 
bhe possession being with B. The docu- 
ment further provided that if A failed to 
return the money borrowed, ho would re- 
tain it, buying paddy at the cheapest rate 
and soiling it with B'a consent. Of the 
profits thus realized. A was to pay one- 
half plus interest at 12 per cent, on the capi- 
tal laid out Held that tho document re- 
quired to be stamped both os a mortgage- deed 
(Article 40 (6) ) and os an agreement not 
otherwise provided for, (Article 6 (c) of the 

First Schedule.) ) t 

, (’01) 3 Bom LK 401 (402) (FB), In re 

Narauan D(ia Dtvftrmal. 

CU) 1 AIR 1914 All 259 (2.59) : 36 All 
*11 : 21 Ind Cas 601 (FB), Mutaaddi Lai v. 
Harkesh. (An entry in a book (a register 
of sums payable with respect to the letting 
out of machinery for pressing sugarcane, 
etc ) kept by the o^vne^ of the machinery 
to ’the effect that certain machinery wm 
leased in consideration of a rent to bo paid 
in a certain month and in default, to pay 
interest at 2 per cent, per mensem.) 

;’34) Pun SM, Part I-B, Ch. 3, Para 2 (xi). 
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;i. A mere heence must be distinguished from a lease. (See Note 4 on S. 2 
(!()).) A licence does not become a lease merely because a rental is reserved. A 
licence is chargeable as an agreement under this clause.® 

4. Article 35 provides for duty on an agreement to lease. But the agreement 
to lease, in order to be chargeable under that article, must be an actual demise (see 
Note 3 on S. 2 (16).) An agreement to lease land under certain contingencies which 
may or may not happen does not amount to an actual demise. Such an agreement 
is, therefore, not chargeable under Art. 35, but as a simple agreement imder this 
clause.® 

.3. Where by a rent note A agreed to take for a certain period from B a certain 
pasture ground for grazing a certain number of cattle at a certain consideration it 
was held that the agreement was not a lease within the meaning of S. 3 (12) of Act 
1 of 1879, as by the agreement B did not part with the possession of land ; nor did 
A undertake to cultivate, occupy or pay or deliver rent for the land or the grass ; 
but the document was chargeable under this clause.'® 

6. See also the undermentioned cases." 

8. (’2.5) 12 AIK 1925 Mad 434 (435) : 48 53 Bom 1:112 Ind Gas 758 (DB), Tn re 

Mad 368 : 86 Ind Cas 688 (FB), Board of Maneklal Manilal. 

Revenite v. S. I. Ry. Co. (Docnmonts en- [See also (’23) 10 AIR 1923 Cal 624 (526) : 

tered into between a railway company and 72 Ind Cas 98 (DB), Bijoi Chandra Singh 

certain coal merchants, by which the latter v. Howrah Amla Light Ry. Co. Ltd. (A 

axe given leave to stock coal on small plots letter was as follows : ‘I beg to inform you 

of land in station yards are not required to that I shall bo glad to do the necessaxy 

be stamped as leases, but are mere licences electric wiring on your assuring me that 

which fall within the description of agree- you will continue to be tenant for a further 

raents not othenvise provided for under period of three years after the expiration 

Article 5 (c).) of the lease. I require this assurance, as 

^*33) Mad S M, p. 73. (Citing BP 105/ on the present terras of the lease, I 

1228-R., Mis., 23rd May 1902 : G. O. No. 1323, not to do any repairs or works in the build- 

Revenue, 8th May 1914. Prospecting ! ing as long as the current agreement lasts, 
■licences granted under Board*s Standing To this letter the reply was as follows . 

Order No. 25 (L. R., Sett, and Mis.,) are not “I am prepared to continue the le^ for 

leases for purposes of the definition in S. 2 three years and would like sanction^ at 

(16) of tho Stamp Act.) once to start work on the electric-wiring, 

(31) Beng S M, Vol. I, page 60, {Exploring as at present it is unsafe” — It was assumed 

and prospecting licences are not leases for that the effect of the correspondence wM 

purposes of the definition in S- 2, sub-s. ' to create a present demise subject to the 
(16), of the Indian Stamp Act, II of 1899.) reservation that the commencement of the 

[See also ( 33) Mad S M, p. 75. (Citing lease was postponed till the date of expiry 

BP 1863-R., Mis., 19th December 1908. of the term then current.)] 

By a document A agreed to allow B to pros- 10. • (*89) 13 Bom 87 (89, 90) (FB), In re 
pect for minerals on some of A's lands and, HormusH Irani. (Nanabhai Haridas J- 
if the operations were successfiU, to grant a dissentiente.) , ia 

minin g lease for a period of 30 years. In 11. (1831) ill E R 81 (83) : 2 Ad & E 2 

return B agreed (1) to lend Rs. 50,000 to A (216), Rex v. Martin. (To prove a 

within four montl^ from the date of the agree- ment by renting a tenement an unstamped 

ment, the amoxmt to be repayable at in- book entry to the following effect was pro- 

terost within a certain period ; (2) to give a duced : “Agreed with T S to have the house 

bonus of Rs. 20,000 when the mining lease in P now occupied by W at £ 1 1 per annu^ 

was registered, in case B decided to take out to be paid quarterly, quarter’s notice to he 

a mining lease ; (3) to advance a loan of given on either side ; to leave it in 

about a lakh of rupees on a separate mort- repair as he found it” Held that the 

gage bond, after the execution of the mining was neither a lease nor an agreement 

lease ; and (4) to pay royalty, etc., in case a lease. It was merely a memorandum an*^ 

-mining lease was taken out. The Board held did not require any stamp.) _ 

that the document was an agreement charge- ; (’33) Mad S M, p. 72. (Citing B P «>«> *• 

able under Article 5 (c) and not a bond or 1 Mis., loth March 1904 — Certain loss 
agreement to lease.] i Tarla Zamindari executed a document 

(’28) 15 .AIR 1928 Bom 553 (555, 556) : ' favour of the zamindar agreemg to pay 
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Agreement and conveyance. 

1. Where a document recited that in consideration of certain debts certain 
paddy land was delivered to the creditor but, apart from the use of the word “agree- 
ment” in two places, showed that the transaction had not passed the stage of a con- 
tract for sale and contained a promise to perfect the title by executing a registered 
deed of conveyance later, it was held that the document was chargeable under this 
article and not under Art. 23.^^ 

2. Where by an instrument a mortgagor relinquished liis title to the mort- 
gaged property in favour of the mortgagee (in consideration of the mortgage-money 
and an additional sum of Rs. 50) and also agreed to pay the Government assessment 
until the land was transferred in the Collector’s books to the mortgagee’s name, 
it was held that the document was a conveyance and also an agreement to pay the 
assessment and was chargeable both in respect of the conveyance and the agreement.^^ 
But where a purchaser in auction of the ryotwari rights in Government waste 
lands executed a document in favour of the Government, undertaking to pay the 
purchase-money in nine equal instalments and the lands were to remain the property 
of the Government until the last instalment was paid ; and where the purchaser 
was to pay the assessment and cess as they fell due and if he failed to pay any instal- 
ment or the assessment or cess the Government had the right to re-enter upon the 
lands at once without paying any compensation, all previous instalments paid being 
forfeited to the Government, it was held by the Madras Board of Revenue that the 
document was chargeable under this clause.^^ 

Agreement and security-bond. 

1. A combination of Tiokarnama (agreement of service) and security-bond by 
the surety for the servant has been held chargeable under this article for nokarnama 
and under Art. 57 for the security-bond. 

2. See the undermentioned case.^®-^’ 


Agreement and partition. 

1. As seen in Note 5 on S. 2 (15) the definition of “instrument of partition” 
expressly includes an instrument whereby co-owners agree to divide property and 
do not actually divide it by metes and bounds. But the agreement must be for 
immediate partition. An agreement to divide property in future is chargeable 
under this clause and not under Art. 45.^® Thus a partition list which does not 


tho joroyati lands leased to them a rato of 
rent higher than that decreed by tho Dis- 
trict Court of Ganjam — Held that tho docu- 
ment was chargeable as an agreement under 
Article 6 (o).) 

(’33) Mad SM, p. 73. (Citing GO 1227. 
Kovenuo, 27th April 1917 ; B P 795 R., 
Mis., 26th May 1917. Agreements with 
forest Panchayntdars in tho form printed 
in G. O. No. 1801, Revenue, dated the 
8th August 1916, inasmuch os they do not 
confer on tho Punchayat any right to ex- 
clusive possession, are not leases and are 
liable to stamp-duty under Article 5 (c) of 
Sohodulo 1.) 

12. (’31) 18 AIR 1931 Rang 193 (194): 

131 Ind Caa 503, Ma Thin Za v. Veera 
Kalai. 

13. (’91) 15 Bom 676 (677) (FB), Sinapaya 
V. Shivapa, 

(’33) Mod S M, p. 76. (Citing B P MU., 
654, 4th March 1939.) 


14. (’33) Mad S M, p. 72-73. (Citmg B P 
446. MU., 23rd April 1912.) 

15. (’24) 11 AIR 1924 Nag 408 (409) : 78 
Ind Cos 956, Nilkanth v. Kenheorao, 

16-17. (’33) Mad S M, p. 69. (Citing BP 

1273, 7th May 1883. Guarantees required 
under R. 4 of the Port Clearance Rules os 
a guard against the infringement of the 
Merchant Shipping Act require a stamp of 
8 annas as an agreement.) 

18. (’33) 20 AIR 1933 Mad 162 (162) : 146 

Ind Caa 529, Gangaiya v. China lAngaxya. 

(’84) 7 Mod 385 (387) (SB), Jie/erence under 

Stamp Act, S. 49. . 

[S'ee also (’33) Mod S M, p. 70. (Citmg B P 
2493, 17th November 1886. Two brothers 
executed a document between themselves 
agreeing to divide equally between them 
the produce of some lands, etc., which were 
tho joint family property, the produce 
being estimated to fetch Rs. 200 every year, 
and also on annual income of Rs. 100 

2 SA 35 
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itself effect any division but is merely an agreement for effecting a partition in 
future on the terms agreed is chargeable under this clause.^® 

2. See the undermentioned case.^® 

Agreemeat and settlement. 

1. As seen in Note 3 of S. 2 (24) an immediate and present disposition 
of property is necessary for a settlement. Where a document contained an under- 
taking by the eldest son of a Hindu family to pay maintenance to his parents (the 
document was executed by the son and the parents but was not attested) it was held 
by the Madras Board of Revenue that the document was an “agreement not other- 
wise provided for” and not a settlement deed as there was no acixial disposition of 
l^roperty.^^ 

4 

2. A executed a document in favour of his father, B. It recited that immov- 
able properties to the value of Rs. 7,000 had been assigned to him for the main- 
tenance of his family by B who retained the remaining properties worth Rs. 3,000 
for the maintenance of himself and his wife. It was agreed that neither A nor B 
should mortgage or sell these properties without the consent of the other and the 
properties retained in possession of B should revert to A after the death of both B 
and his wife. The Board held that the document was not a “settlement,” as it 
disposed of joint property and was made by the son in favour of his father, nor a 
partition-deed as it did not create a separate interest in favour of each of the parties 
but that it was an “agreement not otherwise provided for.”®^ 

Agreement and declaration of trust. 

Where by a document certain Hindu co-parceners agreed among themselves 
that one of them should, after the date of the document, become managing member 
of the coparcenary and that he should manage the property in the manner laid down 
in the document, it was held by the Madras Board of Revenue that no trust was 
created by the document and it was chargeable as an agreement only.®® 

Agreement and receipt. 

1. A, before his death, deposited with B certain ornaments and two promissory 
notes. A, during his life-time, had made a will and appointed C and D his trustees, 
A document was passed by C and D in favour of B when B made over the orna- 
ments to C and D. A postscript was added by which C and I) agreed that the two 
promissory notes should be returned by B when the widow of A made over to B a 
certain house. In a suit for return of the promissory notes against B reliance was 
placed by him on the postscript. The Subordinate Judge was of opinion that 

derivable from marriage fees and the Kami- contained an additional clause to the effect 

cum emoluments — Held that the document that each party should bear the loss that 

was an *‘agreement not otherwise provided might accrue in respect of his share and that 

fol’.”)] neither of them was responsible to the other. 

Also 836 S. 2 (15) Note 5. In the second part A set part a certain kani 

19. (’33) 20 AIR 1933 Mad 162 (162) : 146 of land for the maintenance of C to revert 

Ind Cas 529, Qangaiya v. China Lingaiya. to him on the death of the latter— 

(Article 4, Sch. I-A of Madras Act VI of that the first part was in the nature of 

1922 ) agreement not otherwise provided for" 

20. (’33) Mad S M, p. 72. (Citing BP the second “a settlement.”) 

432, 25th October 1896. An unstamped 21. (’33) Mad S M, p. 69. (Citing BP WOO 

cadjan doctiment was executed in two parts; Routine 1st March 1937 ; B P Mis. 9 » 

the first by A and J9, and the second by A 18th March 1937.) _ iin'4 

only. The first part purported to bo a sche- 22. (’33) Mad S M p. 72. (Citing BP A 

dule of partition between A and B and set R., l^s. 20th May 1903.) . r K 

forth the sums of money owed to them and 23. (’33) Mad S M, p. 71# (Citiog 

the cash in hand belonging to them. In 760, 29th October 1889.) 
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as the first portion of the document amounted to a discharge and was chargeable 
with a duty of one anna under Art. 7, Sch. II of the Act of 1869, the document was 
not admissible in evidence. It was held that as B sought to make use of the post- 
script only, the document* required a stamp of eight annas under Art. 11, Sch. 11 
of the Act. The decision seems to be incorrect. (See S. 35 Note 8.) 


2. A gave on the eighth of a month a letter to B in which A stated that the 
amount due to him from B on a settlement of accomits between them was Rs. 1,500 
and undertook to transfer certain lands by a registered document without taking 
any consideration for the same, to give up service in a temple and to hand over 
the jewels, ornaments and vessels of the temple. At the foot of this letter B s agent 
made an entry, on the 18th of the month, acknowledging receipt of the jewels, orna- 
ments, vessels, etc. The Board of Revenue, Madras, held that the letter was charge- 
able under this clause and that the entry by B’s agent was not liable to duty as a 
receipt under S. 2 (23) (b).®^ 


Hire-purchase agreements. 

A hire-purchase agreement is simply an agreement to hire, with an option 
on the part of the hirer to purchase.^ The property does not pass until the specified 
conditions are performed. It is not even an agreement to purchase. A document 
containing such an agreement is chargeable under this clause and not as a conveyance 
under Art. 23.^® (see also section 2 (10) Note 12.) 

Agreement and vakalatnama. 

A stipulation for the payment of a certain renumeration to a pleader in advance 
contained in a vakalatnama has been held to be a necessary part of the vakalat- 
nama and not liable to additional stamp duty as an agreement.^’ (See Note 3 
on S. 2 (21). But where a vakalatnama contained a special agreement stipulatuig 
for a reward of a large amount for the pleader’s professional services beyond the 
ordinary rate and including a claim for a share of the proceeds recoverable in 
the suit, it was held that the document required additional stamp for the agree- 
ment. 

Agreement to pay money. 

A letter by A to accept a certain amount from B at Ratnagiri and to repay 
that amount on his amoimt in Bombay to the Bank of Bombay was held liable as an 
agreement under Art, II, Sch. II of the Act of 1869.^® 

Miscellaneous agreements. 

See the imdermentioned cases. 


24. (’80) 4 Bom 328 (329) (FB), Motilal v. 
Munahook Kuramchand. 

25. (’33) Mad S M, p. 74. (Citing B P 344, 
Mis., ILth March 1916. B giving a letter of 
acknowledgment of his liability to A and 
binding himself to pay the amount of Rs. 1 ,500 
if A fulfilled the conditions referred to in 

A'a letter — Heldf this letter was also an 
agreement chargeable under this article and 
not as a promissory note.) 

26. t(’17) 4 AIR 1917 Cal 71 (77) ; 44 Cal 72 ; 
37 Ind Cas 175 (SB), In re Linotype and 
Machinery Co. 

(’31) Beng. S M, Vol. I, page 60. 

{Bee (*04) 6 Bom L R 871 (874), Oopal Tuka- 
ram v. Sorabji Nuaaerwanji. (Not a cose 
under Stamp Act.)] 

Also see S. 2 (10) Note 12. 

27. (’36) 23 AIR 1966 Cal 814 (815) : I L R 


(1937) 1 Cal 461 : 167 Ind Cas 202 (DB), 
Radha GoHivda v. Ram Brahma, 

Uso see S. 2 (21) Note 3. 

58. (’68) 3 Agra HCR 286 (288) (DB), 
Nutkoo Ball V. Budree Perahad. 

59. (’74) 1874 Bom P J 65, David Haliday 
V. Ruta Nagiri Saw Mills Co, 

50. (’89) 1889 Bom PJ 260, Patel Amtha 

V. Qorji Kevalchandji. (One A agreed with 
K to entrust the latter with his son for his 
welfare. K was to maintain him as an act 
of charity and was also to educate and take 
care of him and direct his conduct. In short 
A transferred his parental rights to K. If 
A claimed him back A could do so only 
on condition of repaying K the maintenance 
and education charges — Held that the docu- 
ment came within Sch. I Art. 5 (c) of the 
Stamp Act.) 
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4. Agreement contained in letters. — An agreement is liable to stamp duty al- 
though it is contained in a series of letters or correspondence and not a single docu- 
ment.^ But, in such a case, all the letters need not be stamped. It is sufficient 
to stamp any one of the letters.^ Express provision is made to this effect in S. 35, 
Proviso (c). (See also Note 2.) 


5. Attestation. — An ‘ agreement” may be attested or unattested. Hence 
attestation by a witness does not convert an 'agreement” into a document of some 
other description for purposes of stamp. ^ But where the agreement is to pay money 
or to deliver grain or other agricultural produce the document will be a “bond,” 
if it is attested by a witness (see S. 2 (5) els. (b) and (c) and a simple “agreement” 
if it is not attested. (See section 2 (5) Note 11.) 


6. Bond and agreement. — A “bond” is only a particular kind of agreement. 
Por the purpose of this Act, a “bond” is defined in S. 2 (5) and the stamp duty on a 
“bond” is specially provided for in Art. 15, and other articles. Hence, this article 
does not apply to a “bond.”^ 


Article 15 applies only to bonds as defined in S. 2 (5). An unattested agreement 
to do or forbear from doing any act with a penal clause providing for the payment 
of a certain sum of money in case of breach of contract in not a “bond” as defined 
in S. 2 (5), and hence is not covered by Art. 15. Such an instrument if it is not 
covered by any other article will be covered by cl. (c) of this article and be liable to 
be stamped thereunder.^ (See S. 2 (5) Notes 3 and 4.) As to further instances of 


(’70) 13 Suth W R 353 (354) (SB), Reference | 
to High Court by Financial Commissioner of ! 
Oudh. (A contract with the Public Works 
Department for the execution of works falls 
•within Art. 1 1, Sch. II of Act XVIII of 1869.) 
(’33) Mad S M, p. 76. (Citing B Ps 223-R., 
IVIis. 14th August 1929; 264-K., Mis. 16th 
September 1929. Agreements entered into 
with private parties for water drawn by them 
from Government sources are liable to a 
duty of 12 annas under Art. 4 (c) of Sch. 
I-A (Art. 5 (c) of Sch. I).) 

(1867) 36 LJQB 81 (84, 85) : 2 QB 144: 
15 L T 466 : 15 W R (Eng) 345, Rein v. Lane. 
(The defendants who were brokers, signed a 
properly stamped charter-party as agents 
for their principals, and then, at the request 
of the owner of the ship, signed a guarantee 
as follows : “In consideration of our having 
signed the charter-party of as agents of. . . . 
We hereby guarantee the due fulfilment 
of same’’ — This document bore a six penny 
agreement stamp — Held that this document 
was sufficiently stamped with a six penny 
stamp, as an agreement, and need not be 
stamped as a charter-party or an agreement 
for or relating to the freight or conveyance 
of money, goods and effects on board a ship, 
under 5 & 6 Viet., c. 79.) 

Article 5 — Note 4 

1. (’90) 17 Cal 548 (556), A. C.Boyd v. Kreig. 

(Correspondence containing complete agree- 
ment must be stamped although there is a 
draft prepared subsequently which one of 
the parties refuses to execute.) 

(1841) 133 E R 850 (853, 854) : 10 L J C P, 
1\Z Atherstone "v. Bostock. 


[See howevor (’30) 13 Mad 255 (263) (DB), 
Ramier v. Oould. (No stamp necessary ii 
an agreement is contained in a correspon- 
dence. — Note. — This was the view under 
Act I of 1879. Under that Act there was 
no provision corresponding to proviso (c) 
to S. 35.)] 

2. (1846) 153 E R 1048 (1046): 16 L J Ex 227 : 
7 L T (OS) 187 : 71 R R 815, Grant v. Maddox. 

(1834) 149 ER 1145 (1146): 4 L J Ex 28, 
Peate v. Dicken. 

Article 5 — Note 5 

1. (’33) Mad SM, page 71. (Citing BP. 

61/501-R, Mis., 5th March 1901.— Local 
Fund contract agreements should bo ranked 
as “Agreements” under Article 5 (c), Sche- 
dule I of Act II of 1899. Their attestation 
by witnesses does not convert them into 
bonds.) 

(’33) Mad S M, page 70. (Citing B P. 2370. 
13th August 1883.) 

Article 5 — Note 6 , 

1. (’31) 18 AIR 1931 All 392 (393) : 133 Ind 
Cas 157 (FB), In the Matter of Raj Balamgtr. 

Also see S. 2 (5) Note 5. oio 

2. t (’82) 8 Cal 284 (286) : 10 Cal L Rep 

(DB), Gisborne Co. v. Subal Boxcr%. (An 
instrument containing a covenant to o 
particular act, the breach of which is o 
compensated in damages, is not ® ® w 

(’71) 7 Beng L R 510 (512). Robert v. O. O. 

Shir Core. ^ v. 

(’91) 14 Mad 18 (20), Madras BaUway Co. 


0 2 AIR 1915 Low_Bur 70 (71) : » 


R. Naina Mohamed. 
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documents held to be bonds or mere agreements see the undermentioned cases.^ See 
also Note 9. 

As to a document which amounts both to a bond and an agreement for sale of 


goods, See S. 2 (5) Note 1 1 . • i - « 9 i-yo) 

7 Aereement and promissory note.— A promissory note is defaned m b / 

If an instrument does not contain the essentials of a promissory note it will not be 
chargeable as a promissory note. The instrument may ainmint to an agreement 
withL the mean^g of cl. (c) of this article in such a case, rims 
order to constitute a promissory note must contam a promise to pay a certain 
sum of money!” An Lstrument containing a promise to pay an unspecified sum 
will not be chargeable as a promissory note but as an agreement. 


’33) Mad S M, page 69. (Citing B. P. 572, j 
27th April 1880.) 

[See t’87) 9 All 585 (589) : 1887 All W N 190 
(FB), In re Qajraj Singh. (Penal provisions 
not to be taken into account in computing 
stamp duty.)]* 

Also see S, 2 (5) Note 4. 

(See however ( 80) 2 All 654 (663) : 5 Ind 
Jur 264 (SB), Reference bxj Board of Revenue 
N. W. P. under Act 1 of 1879. (Per majority; 
Stuart CJ contra — Dissented in 8 Cal 284, 
Doubted in 9 All 585 (FB).)] 

3. (’83) 7 Bom 137 (139) (DB), Magamlas 

Khernchand v. Ramchandra Hiraji. (Loan 
of grain in consideration of repaying a larger 
measure of grain, held bond within S. 3 
(4) (b) of Act of 1879 and not ‘agreement' 
to give one thing for another.) 

(’81) 3 All 781 (786) : 1881 All W N 68 (DB), 
Billings V. Uncovenanted Service Bank. 
Agre..*ment in execution proceeding to pay 
by certain instalments hold to be mere agree- 
ment and not ‘bond’ under Act of 1869.) 

(’09) 33 Bom 426 (428) : 2 Ind Cas 432 (SB), 
Uitwardhak Cotton Mills Co. Ltd. v. Sorabji 
Dinshaw, (Agreement to lend money, etc. 
does not create any obligation to pay money 
and so does not constitute bond.) 

(’81) 5 Bom 478 (480, 481) : 1881 Bom PJ 
124 (FB), Anonymous. (Indemnity note 

to railway company by consignee of goods 
hold not to bo bond but mere agreement as 
no obligation to pay money was necessarily 
implied.) 

(’69) 6 Bom H C R (AC) 107 (109) (DB), 
Lachiram Jayasangji v. Ramji. (Document 
in the form of a pronoto for the repayment 
of a certain quantity of grain, requifcs a 
stamp of one rupee under Art. 1, Sch. A 
of tho Stamp Act, X of 1862.) 

(’88) 15 Cal 150 (151) (DB), Murari Mohan v. 
Khettur Nath. (“This document, hand- 
note» is executed by me for the purpose of 
purchasing a ghor. I take from you Rs. 7. 
1 will pay interest on the sum at half-a^a 
per rupee per mensem. Having receidod 
Rs. 7 in cosh, this hand-note is executed — 


leUl that the document was not a bond 
lor a pro-note, but an agreement to pay, 
fhargeablo with duty under cl. 5 of tho 
ichedule to the Stamp Act.) 

70) 1870 Pun Re No. 82 p. 209 (210) (DB), 
Spencer v. Efnamoodd^en. (Agreement to 
pay a pleader a certain amount (over the 
agreed fee) if the accused were acquitted 
(and nothing if they were convicted) which 

was attested by witnesses ^ 

bond within S. 3 (5) of Act, ,^^111 of 1869-- 
Decision not correct — See also b* 2 (o) SSoio 

3.) 

’36) 161 Ind Cas 420 (421) (DB) (Oudh), 

Suudarlal v. QaiuUuirap Siiujh. (Agreement 
to supply sugarcane juice held to be mere 
agreement and not bond.) 

’24) 11 AIR 1924 Oudh 106 (106) : 26 Oudh 
Cas 383 : 80 Ind Cas 450, Abhairaj Kuar v. 
Data Din. (Unattested document describ- 
ed as a promissory note w'here by a person 

bound himself to deliver certain quantity ot 
grain on demand— HeW, it was neither a 
promissory, note as if was not an under- 
taking to pay definite sum of money, nor 
a bond as i/wos not attested, but only 
an agreement coming under Art. •> ic;.) 
’33) Mad S M, p. 69. (Citing 15. P. 27th 
Alav 1880 — The agreements exccutotl by 
kblfari renters are liable to stamp-duty of 
8 anna.s only if xinatteMcd, and to ad valorem 

duty fts bonds if fittostcd*) 

Article 5— Notk 7 

1 (1833) 110 ER 589 (589) 2 L J (NS) 

k B 104 ; 38 R R 326, Bolton v- 

171 E R 677 (678) ; 20 R K 694, Simth 

V. Nightingle. - r t r* 

also (1838) 132 ER 854 (8oo) : 7LJO 
p ->14 Horne v. Redfearn. (A letter ran as 
follows ; “I have received the sura of • • • • 
which I have borrowed of you, ^ have 

to bo accountable for tho said sum with legal 
interest’’- He/d, the document is an agre^ 

ment and not a promissory note. Abe lair 
and reasonable interpretation of 
“I have to bo accountable is that the 
party will give credit in accoimt and pay 
the balance; that is a special agreement 
and not a promissory note.] 
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Further the document must substantially contain a promise to pay a definite 
sum of money and nothing more. An instrument containing a promise to pay 
money as part of a contract containing other stipulations was held chargeable as 
an agreement under this article.^ 

The instrument in the undermentioned case® was held to be an agreement and 
not a promissory note because it was not intended to be a promissory note. 

In a promissory note there must be an unconditional promise to pay. In the 
undermentioned cases'* it was held that there was no unconditional promise to pay 
and the instrument was held chargeable as an agreement. 

Further, except in the case of documents in the particular form of words used 
in illustration (b) of S. 4 of the Negotiable Instruments Act, an express promise to 
pay would be necessary for a promissory note. In the undermentioned case® 
where there was no express promise to pay, the document was held chargeable as 
an agreement and not as a promissory note. 

See also the xmdermentioned cases.® 

For fuller discussion see Notes on S. 2 (22). ^ 

8, Agreement altering terms of prior instrument. — The terms of a contract can 
be altered by a subsequent agreement between the parties. Where such subse- 
quent agreement is in writing, it w ill be liable to be stamped as an * ‘agreement 


2. (1888) 21 QBD 352 (355) : 57 LJQB 
630 : 36 W R (Eng) 833, Mortgage Insurance 
Corporation v. Commissionera oj Inland 
Revenue. 

3. (’23) 10 AIR 1923 Cal 659 (662) : 79 
Ind Cas 77 (DB), Rraaanna Kumar v. 
Panualla Miji. 

Also see S. 2 (22) Note 13, 

4. (’04) 27 Mad 1 (3): 14 Mad L Jour 65 
(FB), Bharata Piaharodi v. Vaaudevan Nam- 
budri. 

(1849) 4 Ex 200 (210) : 18 L J Ex 393:80 
R R 519 : 14 L T (OS) 108 : 154 E R 1182, 
Hamilton v. Spottiawoode. (Mere authority 
to a third person to pay.) 

(1840) 173 ER 831 (832) : 9 Car & P 270 
(273), Evans v. Phillpotls. (An I. O. U. 
which contains special terms that the sum 
to be paid ^hall be reduced in a certain event 
and that part of the sum shall bo disposed 
of in a particular manner does not require a 
promissory note stamp but an agreement 
stamp unless it relates to an amount under 
£ 20 .) 

[iSee also ( 89) 13 Bom 669 (670) (FB), Dhond- 
bhat Narharbhat v. Atmaram Moreahwar. 
(Request for loan not promissory note.)] 

5. (’88) 15 Cal 150 (151) (DB), Murari Mohan 
V. Khetiur Nath. (A document ran as fol- 
lows : “This document, hand-note, is exe- 
cuted by me for the purpose of purchasing a 
ghor. I take from you Rs. 7. I will pay 
interest on the sum at half-anna per rupee 
per mensem. Having received Rs. 7 in 
cash, this hand-note is executed.” Held 


that the document was not a bond nor * 
pro-note, but an agreement.) 

6. (1843) 174 ER 700 (700) ; 70 RR 77'n 

Waithman v. Elaee. (I. O. U. signed by 
defendant but not addressed to any one 
which was in the following form : “I.O.U. 
£85. to be paid May 5“ was held to be a pro- 
missory note.) 

(1846) 9 QB 312 (314) : 15 LJQB 344: 
7 L T (OS) 256 : 115 E R 1293, Foncourt v. 
Thome. (T made a note in the following 
terms : ‘‘On demand 1 promise to pay H 
or order the sura of. ...for value received, 
with interest at the rate of. ...and I have 
lodged with the said H the counterpart 
leases signed by D for ground let by me to 
him, as a collateral security for the said 
sum of. . . .with interest.” Held that th^ 
may be sued on as a promissory note and 
read in evidence, though stamped os a note 
only and not also as a mortgage or on agree- 
ment, because the latter part was merely an 
assertion of the fact of deposit.) 

(’33) Mad S M page 75. (Citing B. P. 962.R.. 
Mis., 9th April 1906. An entry in an 
account book ran as follows : “The balance 
still due is Rs. 274-1-3. The time fix^ for 
payment of this is fifteen days- 
after the expiry of the time fixed, it is settled 
that the amount should bo paid '*^/,*’^ *^* 
terest at 1 per cent, per mensem.’ The 
original bore a 1 anna receipt stamp on , 
the debtor hod signed. The Board he 
that document was an “agreement no 
otherwise pro\'ided for,” and not a promis 
sory note.) 
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under clause (o) of this article.' 

Q Instrument containing several matters— The general principles as to instru- 

rr “ “j; bXbr“.;f4'h». u„d„ 

Sch. I in respect of the document.' 

Hn +ViA other hand where the instrument comprises several distinct matters 
whth k an ‘Weement not provided for elsewhere,” the duty payable would 

each agreement. 3 i, • j- 

CE ”l>‘y“'’™Z.idZ .g~~nt “ "“S“ Onl 

In the dSidermentioned oase3 the parties drew up a referenee to arbitrators. 


Article 5 — Note 8 

1. (’43) 30 AIR 1943 All 218 (219) : 207 

Ind Cas 262, Radha Stvami Sat Sang Sabha 
V. Raj Narain. (Document providing for 
alteration of terms as to mode of pajment 
and rate of interest under prior promissory 

(18^) ^ LJ Ex 34 (38): 160 ER 1064, 
Bacon v. Simpson. (Endorsement on an 
agreement extending the time for the per- 
formance of the contract is a fresh agree- 
ment and requires a now stamp.) 

(1827) 108 E R 720 (722) : 31 R R 190, Reed 
V. Decree. (Agreement altering terms of 
prior agreement, not stamped and so not 
admissible in evidence— Plaintiff cannot 
proceed upon counts setting out the first 
agreement alone.) 

Article 5 — Note 9 

1 (’80) 4 Bom 19 (20) : 4 Ind Jur 413 (FB). 

Chimnaji v. Ranu. (Bond and 
(’46) 33 AIR 1946 Mad 437 (441) : ILR (1947) 
Mad 141:227 Ind Cas 360, Sethura^nv. 
Ramanathnn. (Mortgage for Ra. 10,0Ui) 
Deed providing for further advances on same 
security— Rs. 7,000 advanced froin time to 
time — Document adjudged by collector as 
mortgage and agreement under Art. 33 ana 

Art. 4 (c) of Sch. lA (Mad.) _ ^ 

2. (’09) 33 Bom 426 (428) : 2 Ind 432 

(FB), Hitwardhak Cotton Mills Co. Ltd. v. 
Sorabji Dinahaw. (Transfer of mortgage 

and agreement.) _ .n,. 

(»91) 16 Bom 675 (67J) (DB), Stnapaya v. 

Shivapa. (Conveyance and agreement.) 


(’45) 32 A I R 1945 Lah 69 (74) : ILR (1946) 
Lah 185 {SB), Miran Bakhsh v. Emperor. 

(Power of attorney, mortgage and 
(’88) 11 Mad 216 (218) (SB), Refereiice under 
Stamp Act, S. 46. (Declaration of trust and 

agreement.) 

(’24) 11 AIR 1924 Nag 408 (409) : 78 Ind Cas 

‘osl Aanrt V. Kesheorao. (Nokarnama 
or agreement for service ""'1 security bond ) 

(1862) 176 E R 144 (145) : 3 I & F 3-0 (321), 

BaJon V. Trance. (Agreement and receipt.) 

(1811) 128 E R 151 (151) : 3 Taunt 38- (3»-h 

^ CorJ^r V. Drakeford. (Lease and agreement 

mi 1883 Bom PJ 277, In 
Govind (Where several lots are 
•« Hv the same person in an auction, the con- 

St'da TreToL\°i^o,r w" 

(irori^fad Jour 37M3B1) (FB) - 

SisSifS 

of d)3tmct propertiesd 

““K. tSi" ?C»S «. p.. .pj; 

^ V DorLr. (Lots sold in auction-There la a 

distinct contract m respect of each lot.) 
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of the three arbitrators named in the reference refused to act and another person 
was, by written agreement appointed in his place. The question was whether this 
latter document required a stamp. It was held that the document was not a re- 
ference to arbitration but was only a substitution of the name of one arbitrator in 
place of another or a letter of nomination which was not provided for in the Stamp 

Even a letter signed by both A and B but containing a request to C for the 

of arbitrators and the issue of an award does not require a stamp^, 
as the letter is not itself a reference to arbitration but authorizes a third person to 
appoint arbitrators. 

It has been held that a provision to refer to arbitration contained in a bought 
and sold note does not come under S. 5^ or S. 6® of the Act so as to require a stamp 
under this article but is sufficiently stamped under Art. 43. 

11. Contract of guarantee. — A contract of guarantee not amounting to a “secu- 
rity-bond’* within Art. 57 is liable to duty under cl. (c) of this article.^ 

12. Compromise petition. — A compromise is a binding agreement between 
the parties^ and as such must be stamped under this article w'here it is not governed 
by the provisions of any other article in the Stamp Act. It may also require in 
addition a court-fee stamp under Sch. II Art. I of the Court-fees Act if it answers 
the description of a petition provided for under that article. WTiere in a suit by 
plaintiff on a bond the defendant filed a solelinama admitting liability to plaintiff 
for a certain amount and promising to pay the same by instalments, the plaintiff 
expressing his consent to the arrangement, it was held that the solelinama was not a 
petition to the Court within the meaning of Art. 10 of Act XXVI of 1867 but was 
an agreement chargeable w'ith stamp duty under Sch. A of Act X of 1862.2 

In the undermentioned case^ a petition was filed in an execution proceeding* 
on behalf of the decree-holder, judgment-debtor and surety for the judgment" 
debtor, stating the terms of the tripartite agreement arrived at between them and 
praying for withdrawal of the execution case. The Court observed as follows : 


Article 5 — ^Note 10 

1. t(’83) 1883 Bom PJ 151 (FB). Bajabai 
Bhajraj v. iShivram Bhojraj. 

t(’24) 11 AIR 1024 Cal 791 (795) : 82 Ind Cas 
41C (DB), Kali Charan v. Mani Mohan. 

(’21) 8 AIR 1921 Cal 613 (614) : 77 Ind Cas 
845 (DB), Rung Lai Kalooram v. Kedar 
Nath Kesriinal. 

2. (’95) 19 Bora 32 (33) : 1893 Bom P J 564 
(DB), Gangaram Kushaba v. Narayan Babaji. 

3. (’24) 11 AIR 1924 Cal 794 (795) : 82 Ind 
Cas 416 (DB), Kali Charan v. Mani Mohan. 

4. (’09) 36 Cal 736 (743) : 3 Ind Cas 185 (DB), 
Finlay Muir <C* Co. v. Radhakifiien Qopikissen. 

5. (’12) 39 Cal 669 (677) : 16 Ind Cas 153, 
Bombay Company Ltd. v. National Jute 
Mills Co. Ltd. 

Also see S. 6 Note 5, S. 6 Note 7 and Art. 43 
Note 3. 

6 (’13) 40 Cal 219 (229) : 18 Ind Cas 978 

(DB), Baijnath v. Ahmed Musaji Safeji 
(1 Ind Css 371 reversed — Held^ practice 
of stamping such documents with one anna 
stamp was not invalid.) 

(’16) 3 AIR 1916 Sind 86 (92); 10 Sind LR 


14 : 35 Ind Cas 449, Tarachand Qanshamdc^s 
V. Louis Dreyjus <0 Co. (39 Cal 669 and 40 
Cal 219 followed.) 

Article 5 — Note 11 

1. See (’26) 13 AIR 1926 Cal 877 (878) : 53 
Cal 515 : 95 Ind Cas 483 (DB). Joyman 
Beiva V. Easin Sarkar. (Note. — In Mulla 
and Pratt’s Stamp Act 4th (1941) Edition 
p. 175, this case is cited as deciding that cl. 
(o) of this Article applied to the instrument 
in question in that case. This is not correct. 
All that the decision held was that stamp 
duty was necessary for the document — No 
article was mentioned.) 

Article 5— Note 12 

1. (’17) 4 AIR 1917 Cal 740 (742) : 44 Ca* 
789 : 35 Ind Cas 850, J. C. Oalstaum v- 
Woomeshchandra. 

t(’13) 21 Ind Cas 538 (539) (DB) (Cal), Kuhat 
Panda v. Bhobani Panda. 

2. (’67) 8 Suth \V R 241 (215) (DB). Mantck 
Chimder Roy v. Lallmon S/ietkh. 

3. (’26) 13 AIR 1926 Cal 877 (877, 878) : 53 
Cal 515 ; 95 I. C. 483 (DB). Joyman Betca 
V. Easin Sarkar, 
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“That petition bears a court-fee stamp appropriate to a petition, but is 

s * Pf “"'5 

appropriate to a contract of guarantee as provided by the btamp Act. 

If however a compromise petition merely contains a recital of a previous 

Acf ^ rhL^rititySrmfng t“rf :fr 

Act, 1870. , . , 

. Where in an execution case the judgment-debtor "/he To^d p" t' "m1 

he obtained time from the decree-holder on condition that he u ould p } 

within the time obtained, the entire decretal amount and if he ^ t ^ 

decree-holder might take possession of a certain land it ^\as ^^eld that tl 
amounted to a deed of conditional transfer by way of niortgage, , i ‘ 

or memorandum of agreement” to effect a ',Vrili?o 

also a mere petition informing the Court that an oral hvnothe- 

existence but was a written contract between the parties j regarded 

cation to the decree-holder of the judgment-debtor s land and stLped 

as a deed of mortgage or as an agreement to mortgage -^^as insu 5 

with a stamp of one anna.® 

13. Acknowledgment of debt coupled with promise A 

in order to be chargeable under Art. 1, must be of a dc • ^ * S . j j article 

with B to pay a debt due by 0 to B requires to be stamped under cl. (c) ot this aiticie 

and not under Art. 1 as there is no debt actually due by . 

The acknowledgment must be given in order to supply jfce of the 

order to come under Art. 1. Where it is not intended to be ^^ed as evidence 

debt the instrument may be chargeable as an agreemen un exnresslv 

An acknowledgment containing a promise to article Such an 

excluded by the proviso to Art. 1 from the applicabili^_o^^^rt^^_^ 

* “ ^ ^ \ A .^1 ^1 « 


4. (’08) 12 Cal WN 59 (60) (DB), Pitambar 
Gain v. Uddhab Mondtil. 

[5-66 0^50 (’13) 19IndCaa551 (552) (DB) (Cal), 
>lm6tca Charan v. Srinath Dutta. (When a 
solenama refers to the subjoefc-rnatter of 
the claim it becomes a proceeding of tho 
Court and does not require registration or 
stamp duty.)] 

5. (’07) 8 Suth WR 214 (215) (DB), Mam- 
ckchunder Roy v. Lallmon Sheikha (In a 
suit on a bond of Rs. 32 with interest, the 
plaintiff filed a razeenamah stating that tho 
defendant had satisOed his claim and with- 
drawing his suit— HeW, the razeenamah \va3 

in tho nature of a petition under Art. 10, Act 
XXVI of 1867 to the Court and not an agree- 
ment under Sch. A of Act X of 1862.) 

+(’85) 8 Mad 16 (17) (SB), Reference under 
Stamp AcU S, 46. (Petition mformmg Court 


Agreement by defendant to deliver to 

plainl-iff certain wood held 9 

iUso see Preamable Note 41 and S. 3 N - 
R ri8) 5 AIR 1018 All 307 (308) : 40 All 
®io!42 Ind Cas 1008 (DB). Ramsaranlal v. 

Emperor. 

Also see S. 62 Note 15. „ 7 i 

7. (’71) 3 NWPHCR 14 (15), Ramdyal 

V Dhoohey Jhaxinnan. 

8 ' (’83) 1883 All WN 93 (96) (FB). Rup- 
chand v. Thakur Dial. 

Also see S. 2 (17) NoW 7. 

Article 6 — Note 18 

1 . (’80) 1880 Bom PJ 324 (FB). Hormusji 

2 ? 98 )^^^Mad L Jour 66 (68) (DB), Lak- 

ehminaraxjana v. Ramajogiyaru. 

Also soe Art. 1 Note !• 
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acknowledgment may be a bond, promissory note or a mere agreement according 
to the nature of the instrument in each case.^ In the cases noted below,* the instru- 
ments were held to be agreements chargeable under cl. (c) of this article. The 
undermentioned decision^ holding that an entry in the creditor’s register by the 
hand of the debtor that the money would be repaid on a certain date signed by him 
but not attested did not amount even to an “agreement” under this article do 63 not 
seem to be correct. 


3. t(’36) 23 AIR 1936 Cal 399 (400) ; 165 Ind 
Cas 520 (DB), Bogra Loan Ojjice v. Jyotish 
Chandra, 

(’34) 21 AIR 1934 Mad 25 (26) : 146 Ind Cas 
943, Kadir ^loithin v. Panduranga. 

[-See also (’37) 24 AIR 1937 Lah 865 (866) : 
ILR (1937) Lah 234 : 169 Ind Cas 608 (DB), 
K.esar Singh v. Sant Ram. (Question whe- 
ther an acknowledgment is tantamount to 
promise to pay and whether it requires to 
be stamped as an agreement must be de- 
cided on the wording of the acknowledg- 
ment — Acknowledgment by M as follows : 
“Balance from above account at instance 
I^s “ — Acknowledgment con- 

tains merely admission that balance on 
certain date was a certain amount — Ac- 
knowledgment cannot be treated as asrree- 
ment.)] 

4. (’36) 23 AIR 1936 Cal 399 (400) : 165 Ind 
Cas 520 (DB), Bogra Loan Office v*. Jyotish 
Chandra. (Acknowledgment by debtor fol- 
lowed by words “We are going to repay the 
whole debt soon.’’ Held contained express 
promise to pay but such promise to pay did 
not render document liable as a promissory 
note or a bond but only £is memorandum of 
agreement.) 

(42) 29 AIR 1942 Lah 50 (54) : ILR (1942) 
Lah 282 : 199 Ind Cas 161 (FB), Shiv 

Ram Punnun Ram v. Faiz. (Balance couched 
in words : “baqi raho lene“— HeW, if these 
words import a promise to pay, they will 
amount to an agreement or if attested, to a 
bond.) 

(’39) 26 AIR 1939 Lah 486 (488) : 188 Ind 
Cas 420, Fateh Mahommad v. Surja. 
(Balance struck in account book of creditor 
followed by entry ‘ baqi rahe lene ’ with 
signature of debtor — Held that entry im- 
ported a promise to pay and therefore 
amounted to an agreement and not to a 
mere acknowledgment. Note. — Case must 
be held overruled by AIR 1942 Lah 50 : 
ILR (1942) Lah 282 (FB) as regards the 
general rule that such words import a pro- 
mise to pay.) 

(’38) 25 AIR 1938 Lah 511 (512) : 178 Ind 
Cas 197, Firm Duli Chand v. Panthi. (Where 
a balance is struck in the account book of a 
creditor and is followed by a statement “6agi 
rahe lene lekha ker ke char so tees rupiya" 
which is signed by the debtor, the document 
is an agreement and not a mere acknowledg- 
ment. Note. — The case must be held over- 
ruled by AIR 1942 Lah 50 : ILR (1942) Lah 
282 (FB) as regards the general rule laid down 


that such words import a promise to pay.) 

(’38) 25 AIR 1938 Lah 503 (505): 177 Ind 
Cas 270 (DB), Firm Tek Chand v. Ata Moha- 
mmad. (Balance struck by debtor followed 
by words “baqi raho” and signed by him 
would be a mere acknowledgment — If words 
used are “baqi dene’’ it would amount to an 
“agreement’’ — If further it is attested by 
witnesses it would be a bond — Note. — Dis- 
tinction drawn between “baqi rahe’’ and 
“baqi dene’’ held not well founded by Full 
Bench in AIR 1942 Lah 50 : ILR (1942) Lah# 
282 (FB). 

(’34) 21 AIR 1934 Lah 730 (732) : 153 Ind 
Cas 233 (DB), Thakardas Rupchand v. Sher 
Ahmad Iqbal Ahmad. (A document ran as 
follows : “Accounts have been settled with 

you today Rs have been 

credited to your account as per details below 

.... I will send the above amount to you soon.’ 
Held, it was not an acknowledgment within 
the meaning of Art. 1 Sch. I as there was a 
promise to pay — It was an agreement.) 

(’31) 18 AIR 1931 Lah 631 (631) : 132 Ind 
Cas 881 (DB). Pahlad v. Shiblal. (Where 
an entry in a bahi purported to bo an un- 
conditional acknowledgment and implied a 
promise to pay the sum mentioned — Held 
that the entry should be stamped as an 
agreement. Note. — The decision is not 
correct in so far as it decides that an implied 
promise to pay takes the case out of the pur- 
view of Art. 1). 

(’34) 21 AIR 1934 Mad 25 (26) : 146 Ind Cas 
943, Kadir Moithin v. Panduranga. (An 
entry in creditor’s account book made by 
debtor that “the sum will be paid by me im- 
mediately’’ is not an acknowledgment within 
Art. 1. Since payee is not named, it is not a 
promissory note and where it is not attested 
it cannot be a bond. It can, however, be 
regarded as an agreement or a memorandum 
of agreement.) 

(’38) 25 AIR 1938 Nag 464 (464) : 177 Ind Cos 
889, Narbada Prasad v. Mt. Sunki, (Not®.— - 
The decision having held that Art. 1 will not 
apply as the acknowledgment contained a 
prom se to pay the further observations that 
the instrument being both an acknowled^ 
ment and agreement must be stanaped 
a higher duty under clause (c) of this Article 
are wrong. The instrument will be charge- 
able only under this Article.) 

5. (’03) 1903 All WN 174 (175), Emperor 

v. KaUu Mai. (Held, entry does not amount 
I to a promissory note or an acknowledgmen 
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1 4. Acknowledgment of debt with stipulation to pay interest.— As seen in Note 

under cl. (c) of tliis article. 

separate agreement as it was not “executed” within the meanmg of fe. 2 (12). 

See also Notes on Article 1. , • . 

Affreement relating to deposit of title deeds— In order that an mstrument 
mav M withiT!:! (1) of At. 6 it must constitute the bargain between the Parties 
riIt“m:^Sstt^g the terms on which an ^quitf le 

has been held not to faU under that article but under cl. (c) ol this arti p P 

of stamp duty 

“Deposit” within the meaning of clause (1) of Art. 6 miplies the ° 

the depositor’s interest as owner. Where, m order to I no 

bank to K, Y endorses a promis^ry note and ^ the terms of the 

deposit of the promissory note. Hence, an mstrument contain 8 „nflpr cl (c) 
S-ralee in tL above case is not chargeable under that article but under cl. (c) 

of this article.^ 


as it did contain a promise to pay.) 

Article 5 — Note 14 

1 . (’34) 21 AIR 1934 All 1052 (1053) : 152 

Ind Gas 41 (DB), In re Sukhdeo Prasad. 

(’33) 20 AIR 1933 All 179 (180) : 54 All 761 ; 
142 Ind Gas 688 (DB), Ram Prasad v. Sheo 

(’"29^6 AIR 1929 All 980 (981) : 52 All 169; 

121 Ind Gas 108 (DB), Qovind Singh v. Btjarj 
Bahadur. 

(’27) 14 AIR 1927 All 677 (678) ; 49 All 496 
100 Ind Gas 593 (DB). Prahlad Prasad v. 
Bhagwandas. (Implied promise to pay in- 
terest.) 

(’19) 6 AIR 1919 All 196 (199): 41 All 169 ; 

52 Ind Gas 974 (DB), Mahadeo Korx v. 
Sheoruj Ram Teli. 

(’01) 25 Bom 373 (375) : 2 Bom L R 1132 (FB), 
Laxmibai v. Oanesh. (Implied stipulation to 

(’olo 35 Gal 111 (113) : 11 Cal W N 1120 (FB) 
Mulchand Lala v. Kashibtdlah Bxswas. 

(’07) 11 Gal W N 1122 (1124) (DB), Enatullah 
Biswas v. Gajaruddi Biswas. (Implied pro- 
mise to pay interest.) ^ _ , i 

(’30) 17 AIR 1930 Oudh 194 (195) : 5 Luck [ 
218 : 123 Ind Gas 853 (DB). Ballabh Das v. 

Puran. , . ^ r xt 

(’08) 4 Low Bur Rul 330 (333) : 14 Bur L R 

287 (FB), In re K. M. K. R. Kumarappa 

(’Osf 4 'Low Bur Rul 324 (330) (FB), In re 
V. R. S. A. R. Raman Chetty. (A- ioj^ter 
addressed by A to B stated that A had 


entered certain amount m his 

B's name as credit as from a certain date 

and at a certain rate of interest and also 

promisod by tl.o letter to 

and interest by a certain 

mond J. dissenting ) that the letter a^ 

instrument chargeable as 
of agreement under Art. 5, &ch. I an 

mere 1916 Bom 214 (214) : 

Vi Ind Gas 366, Pratabchand Oidabchand 
f (Acknowledgment 

containing stipulation to pay mterost hold 

,.7r’’‘^"sutrW^”403- 404, (DB). A/rs. A. 
V Bnm Kalpa Ohose. or 
Arr 5 Sch II of the Act of 1869 did not 

r^tira-stijinlatron^t^o'Ui^rwfs 
hold chargeable as an agreement under Art. 

II Sch II of the Act.)] , * a 

6oi : 1 18 Ind Caa 173 (FB). /n th. nu tier of 

Shyarn Sunder Lai. i a .. 4. i ■NToto 9 

Also see S. 2 (12) Note 4 ^ml Art 1 Note 9. 

Articl© 5“^N0TE 10 

1 (’17) 4 AJR 1917 Mad 799 (800) ; 3» 

ind Cas 864. Muthiah Chetty v. KoOtanda- 

taTna Swtxfni* 

2^"° ’3®3) to'AIRmSRang 31(32) ; 11 Rang 
145 : 142 Ind Gas 761 (FB). In re Imperial 
Bank of India. 
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Promise to pay time-barred debt. — A promise in ^v^iting to pay a time- 
barred debt is enforceable as a contract under S. 25 (3) of the Contract Act, But 
such a promise ^vill not be chargeable Tvith stamp duty in every case. The reason 
IS that as seen in Note 1 an agreement within the meaning of this article is a bilateral 
matter and means an agreement as defined by the Contract Act, viz., an accepted 
proposal, whereas the word ‘^promise” under S. 25 (3) of the Contract Act is not 
used in this technical sense and will include a merely unilateral offer by the debtor 
to pay the debt.^ But an ‘ agreement” in the strict legal sense is not excluded 
iroin S. 25 (3) of the Contract Act. Hence, where the promise to pay a time-barred 
debt amounts to such an agreement it will both fulfil the requirements of S. 25 (3) 
oi the Contract Act and be chargeable with duty as an ‘‘agreement^^ under this 
article. 2 But where the promise does not amount to such an agreement, it will 
not be liable to be stamped although it may be quite effective for the purpose of 
S. 25 (3) of the Contract Act.^ ^ 

17. Agreement for or relating to sale of goods or merchandise (Exemption (a). — 

Under Exemption (a), an agreement or memorandum of agreement for or relating* 
to the sale of goods or merchandise exclusively, is exempt from duty. The object 
of the exemption is to promote commerce^ and hence the exemption should be 
liberally construed. But the onus of showing that an instrument is covered by 
the exemption is on the party relying on the exemption.**’ 

Sale 

The exemption only applies w'here the agreement relates to a sale of goods or 
merchandise. The essence of a sale is that property must be transferred for a price. 
Hence, an exchange is not a sale for the purpose of the exemption. ^ But where 
essentially the transaction is a sale, the mere fact that part of the consideration is 
agreed to be paid in kind w'ill not make it an exchange. The real character of 
the transaction should be judged from the whole of the circumstances of the case.^ 
Where there is no transfer of owmership of goods there is no sale and an agree- 
ment relating to such a transaction will not be within the exemption. 

Goods or merchandise. 

The sale must be of goods or merchandise. The exemption will not apply where 
the sale is oi property other than goods or merchandise. So also, an agreement for 
work and labour is not w'ithin the exemption.^*’ 

Article 5 — Note 16 and qiialitv.) 

1. (1900) 23 Mad 94 (97, 98) (DB), Appa 2a. (’37) 24 AIR 1937 All 190 (191) : 162 

Rao V. Suryaprakasa Rao. Ind Cas 504, Imam Baksh v. Emperor. 

2. (’23) 10 AIR 1923 Cal 659 (662) : 79 Ind (Sale of motor car partly to exchange for 

Cas 77 (DB), Prasanna Kumar v. PanaiUla. old car.) 

Also see S, 2 (5) Note 8 and S. 2 (22) Note 4. (1855) 11 Ex 190 (192, 193) : 156 E R 795 : 

3. (’23) 10 AIR 1923 Lah 481 (483) : 73 Ind 25 L T (OS) 130 :3 W R (Eng) 457, Ourr v. 

Cas t52 (DB), David Sutherland Clark v. Scudds. (Agreement relating to sale of 

Rose Qrim Shaw. manure. Fact that part of the price was to 

Article 5 — Note 17 be paid in straw did not affect the matter.) 

1. (1867) 36 L J Q B 81 (85) : 15 W R (Eng) 3. See A.I.R. Commentaries on the Transfer 

345 : 2 Q B 144 : 15 LT 466, Rein v. Lane. of Property Act, 2nd (1945) Edn., S. US 

lo. (1867) 36 L J Q B 81 (85) : 15 W R (Eng) Note 3. 

345 : 2 Q B 144 : 16 L T 466, Rein v. Lane. 3a. See (1795) 170 E R 399 (400) : 1 Esp. 
lb. (1843) 134 E R 660 (563) : 63 R R 279 : 403 (404), £.€ 1 ^^ v.’ Banner. (An agreement 

12 LJCP 147, Chanter v, Dickson. between merchants that one shall take a 

Also see S. 3, Note 11. share in the outfit of a ship and the adven- 

2. (’01) 25 Bom 696 (698) : 3 Bom L R 384 turo is not an agreement for sale of goods.) 

(FB), Samaratmal v. Qovind. (Agreement- 3b. (1856) 108 RR 461 (463) : 25 LJ Ex 

ment to give cotton in exchange of cotton- 237, Clay v. YaUs. (An agreement to print 
seeds — Exemption not applicable.) copies of treatise at certain price per sheet 

( 88) 11 Mad 459 (468) : 12 Ind Jar 335, including paper, held not to be a contract 
Volkart Brothers v. Vettivelu Nadan. (Cot- for sale of goods within S. 17 of the Statu^ 

ton delivered to owner of cotton press, who of Frauds as extended by 9 Geo. I\,C. 14, 

is bound to deliver cotton of like quantity S. 7. It is a contract for work, labour and 
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The word “goods” has been defined as follows in S. 2 (7) of the Sale of Goods 
Act 1930 • “ ‘ Goods ’ means every kind of movable property other than actionable 
claims and money, and includes stock and shares, growmg crops grass and thmgs 
attached to and forming part of the land which are agreed to be severed before 

sale or under the contract of sale. 

The Concise Oxford Dictionary gives as the meaning of “merchandise,” "Com- 
modities of commerce, goods for sale. 

Thus, it seems that the word “goods” is wide enough to include "merchandise.” 

It will be seen that the expression “goods or merchandise” is not an equivalent 
for “movable property.”* 

According to English decisions shares in companies are not “goods. But 
stocks rd Zre: have been expressly included in the definition o “goods __ui S. 2 
(7) of the Sale of Goods Act, 1930. But actionale claims are not goods. 

An agreement for the sale of standing timber to be cut and removed by the 
purcharer is one within the exemption.'* Similarly, an 

auffarcane crop is an agreement for the sale of goods.’ (see the defaiution ^ 
(7f of the Sale of Goods Act__which expressly mcludes such categories o pi p y 

within the expression “goods.”) 

According to some English decisions “fixtures” will not be ‘‘goods.”'* But it 
will be seen that in the deffoition in s. 2 (7) of the Sale of Goods AoC already quot d 
fixtures which are agreed to be severed before sale or under the contract of sale are 

^‘goods.” , , 

A contract with a water company for the supply of water to the premises has 

been held to be an agreement for sale of goods.® 

An agreement for the sale of an undivided moiety of a horse has been hel to e 

an agreement for the sale of goods.*® 


materials.) 

(1829) 172 ER 608 (608): 8 L J C P 65 : 31 
R R 429, Fielder v. Ray. 

4. (’97) 22 Bom 785 (786) : 1897 Bom P J 

226 (FB), Vohra Mohammadali v. Ranichandra 
Anant. 

h. (1846) 153 ER 1101 (1102): 16 L J Ex 
18 : 8 L T (OS) 121, Knight v. Barber. (Scrip 
is not goods, wares or merchandise.) 

(1846) 136 ER 114 (118) : 16 LJCP 18: 

7 LT (OS) 300, Bowtby v. Bell. (Railway 
shares not goods.) 

(1840) 113 ER 392 (394) 9 LJ (NS) Q B 
29: 52 RR 318, Humble v. Mxtchell. 

(Shares in joint stock banking company.) 

6. (’31) 18 AIR 1931 All 392 (393) : 133 Ind 
Cas 157 (FB), In the maiUr of Raj Balamgtr. 

(’97) 22 Bom 785 (787) : 1897 Bora PJ 226 
(FB). Vohra Mahatnadali v. Ramchandra 
Anant. 

7. (’41) 28 AIR 1941 AU 243 (253) : I L R 
(1041) AU 471 : 195 Ind Cas 791 (FB)> L. H. 
Sugar Factory Moti. 

(But see (1805) 102 ER 1419 (1422, 1423) : 
8 R R 566, Crosby v, Wadsworth. (A contract 
to sell the growmg crop of grass on a clo^» 
for the purpose of being mown and made 


into hay by the vendee is a contract for sale 
of an interest in land, within the Statute 
of Frauds. The reason is that during the 
time the grass is grown the vendee has right 

to exclusive possession of the 

not a contract for sale of goods within the 

Statute of Frauds.) 

8 See (1876) 1 Q B D 700 (702) : 45 LJ Q B 
540 : 34 L T 759 : 24 W R (Eng) 824, Lee 

V. Qaskell. 

M To 

^TaTonveyaZTnd Toran agreement 
for sale of goods.) 

iiQAO\ ^ OB 961 (965) : 12 LJQB 65:61 
RR 438^114 ER 777, Ballon v. Whitten. 

9 ( 1829 ) 172 EBal 9 (620): 4C&P87 (89), 

Vm< Midditx Walcr Work, Co. v. Suwerkrop. 

I rs&e however ('33) Mad SM page 76 (Citmg 
^ B Pa 223-R, Mis., 14th August 1929 ; 
264-R. Mis., 16th September 1929.)] 

10 (1835) 132 E R 47 (48, 49) : 4 L J (NS) 

C* P 270 : 42 R R 544, Marson v. Short. 
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of /^i<Mre goods is an agreement for the sale of goods 
contract for a chattel to be made and dehvered 

S- rnnH= A . connexion that s. 6 of the Sale 

ot Goods Act of 1930 expressly provides that the subject-matter of a contract of 
sale may be either existmg goods or future goods. 

Nature of instruments covered by the exemption. 

the document may faU within the exemption, the agreement 
must be one for or relatmg to the sale of goods exclusively. 

Section 4 of the Sale of Goods Act, 1930, defines a contract of sale of goods as a 
contract whereby the seller transfer or agrees to transfer the property in goods to the 

"licre property in the goods is actually transferred 
to the buyer, the transaction is called a contract of sale of goods. Although it may 

be doubted whether such a contract wiU be an agreement for the sale of goods, it 
will clearly be an agreement relating to the sale of goods. Hence, where the docu- 
ment IS one whereby goods are sold, it will be an agreement relating to the sale of 
goods It wiH also be a “conveyance” as a conveyance on sale is expressly in- 
cluded in the definition of a conveyance in s. 2 (10). Being thus otherwise provided 
lor (Art. 23 such an instrument will not come under cl. (c) df this article. Never- 
theless It will be covered by Exemption (a) and will be exempt from duty. Where 
tbe document is a memorandum of a completed sale, it will be a memorandum of an 
agreement relating to the sale of goods and as such will be within the exemption.i^ 
uc a memorandum will not be a conveyance^* as the instrument is not one whereby 
he property is transferred. Hence, not being otherwise provided for, it will be an 
ms^ument covered by cl. (c) of this article although exempt from duty by virtue 
ot Exemption (a). In the undermentioned case's the Lahore High Court took the 


11. ( 82) 1882 Bom P J 195 (FB), Shaligram 
Motiram v. Hanmantran Jamnadaa. (Con* 
tract for future delivery of tiles.) 

(1855) 11 Ex 190 (192, 193) : 25 L T (OS) 130 : 
3 W R (Eng) 457 : 105 R R 485 : 156 E R 
795 Qurr v. Sctidds. (Contract for ealo 
of manure of horses for a year.) 

(1815) 128 E R 935 (936) : 6 Taunt 11 (12), 

Wilks V. Atkinson. (Contract to sell and 
deliver oil which is yet to be expressed from 
the seeds in the seller’s possession.) 

(1809) 103 E R 1043 (1045) : 10 RR 521, 
Parker v. Staniland. (A contract by the 
owner of a close cropped with potatoes to 
sell to defendant the potatoes at so much per 
sack, the defendant to get them out of the 
ground immediately, is not a contract for 
any interest in land within the Statute of 
Frauds.) 

[iSee (1826) 108 ER 309 (313) : 4 LJ (OS) 
KB 313 : 29 R R 421, Evans v. Roberts. 
(A verbal agreement for sale of a then grow- 
ing crop of potatoes is not an agreement for 
sale of any land or interest therein but 
only a sale of goods or wares or merchandise) .) 

12. (1861) 121 ER 716 (717) : 30 LJQB 
252 : 4 L T 546 : 9 W R (Eng) 702, Lee 
Orijffin, (Contract to make a set of artificial 
teeth.) 

(1835) 160 ER 261 (262) : 6 L J Ex 1, Pinner 
V. Arnold. (Agreement to make and deliver 
opoper plate press.) 

(1822) 106 E R 1315 (1316) : 6 B & Aid 613 


(614), Qarbett v. Watson. (Contract for sale 
of flour to be milled.) 

(1826) 172 ER 72 (73) : 2 C & P 159 (160), 
Hughes v. Breeds. (Written paper contain- 
ing specification of goods and vendor by 
it agreeing to furnish the goods in a trados- 
man-liko manner is exempt as it is agree- 
ment for sale of goods and not for doing of 
work.) 

13. (’37) 24 AIR 1937 All 190 (191) : 162 I. C. 
504, Itnam Baksh v. Emperor. (Documents 
described as ‘receipts” and reciting parti- 
culars of a transaction of a sale of motor 
lorry — Documents held to be memoranda 
of agreement relating to sale.) 

(34) 21 AIR 1934 All 201 (203) : 56 AU 680 
150 Ind Cas 672 (DB), Raghiibar Dayal v. 
Emperor. (Sale of ornaments — Entry io 
books of account with price. — 15 Mad 156 
(FB), relied on.) 

14. (’34) 21 AIR 1934 AU 201 (203) : 66 
All 680:150 Ind Cas 672 (DB), Raghubar 
Dayal v. Emperor. 

[See however, (1848)2 Ex 778 (781) : 17 L J 
Ex 266:76 RR 782 : 11 LT (OS) 271: 
154 E R 705, Horsfall v. Hey. (Memo- 
randum that T has said to O all the goo^ 
stock-in-trade, and fixtures in a certain 
shop. Held that this was a conveyance 
not an agreement for sale of goods.)] 

15. (’35) 22 AIR 1935 Lah 567 (568) : 17 
Lah 1 : 168 Ind Cas 234 (SB), Nanak Chand 
V, FaUu, 
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• +i,»+ nr, pntrv in the account book of the seUer which was merely a memorandum 

of g<»a. o. ore® ™ »o. » 

S a... „o. fo. .„»r 

is liable to duty, as it is covered by Exemption (a). 

An agreement to transfer the property in goods for a 
“for’^ale A document whereby such an agreement is made 11 be an 
forthria^e of goods ” There being actual transfer^ m^su^^^ 

C :rtle,^ though e’xempt bom duty by virtue of 

Exemption (a). 

A memorandum of such an agreement will be a 
for sale of eoods It will not be a conveyance and hence u dl tall unaer ci. ic; 

Lis articleLut will be exempt from duty by viitue of Exemption (a) . 

From the above, the following propositions may be formulated : 

1. An agreement whereby goods are sold is a conveyance and is not covered 
by cl. (c) but is covered by Exemption (a). 

2. A memorandum of such an agreement is covered both by clause (c) an 

Exemption (a). _ „ .. 

3. An agreement to sell goods is covered both by clause (c) and Exemption 

4. A memorandum of such an agreement is covered both by clause (c) a 
Exemption (a). 

Thus, it will be seen that the instruments in aU the 
by Exemption (a). In cases 1 and 2, the agreement is these 

In cases 3 and 4! the agreement is «o seU goods. .1* TL 

types of agreements are covered by the expression cont 
fined in s. 4 of the Sale of Goods Act already cited. 

But the expression “agreement relating to J°°o\eU®goo^ to^Sher. 

include documents by which a person neither seUs nor agree t U^g 

In other words, collateral agreements relating to the , . exempt from 

the exemption. For instance, a warranty “^sali of gLds, itTLt ako 

duty.i® So long as the agreement is one relating to ° should be one 

necessary for the applicability of the exemption a third person guarantee- 

between the vendor and purchaaer.^^ Thus, a .<i°"tract by a third ^rso 

ine the payment of price by the purchaser will be with m the exempti op_^ 


16. (1810) 170 ER 1199 (1199) : 11 RR 
764. Skrine v. ElTnore. 

17. (1861) 176 ER 1118 (1119): 2 F & F 

408 (408), Topping v. Bull. (Agreement 

with an auctioneer, in a letter to him, em- 
ploying him to Bell goods in consideration of 
an advance obtained by him is within the 
exemption in the Stamp Act as “relating to 

the sale of goods.”) ^ ^ 

+(1846) 163 E R 1087 (1088) : 16 L J Ex 50 : 
73 RR 419:8 LT (OS) 170, Southgate v. 

Bohn. ^ ^ 

(1810) 104 ER 267 (268): 12 RR 292, 
Fenmn^ v. Leckie. (Lord Ellenborough : 

“This contract relates to the 5" 

the price of goods purchased by the plamtiri 


buy half ) 3 Rep 

‘'624\52? Ms) Cur^ v.^Wor. (Con- 
624 (52 / otio) , in^iemnify agamst loss.) 

l‘7r‘(1847Tl53 ER"a«4f: 16 LJ Ex 

B 6?2® 115 E R 345, A/artm 
(1818) 171 ER 675 (675) : 2 Starlt 368 (368), 

({807MW-e’'r 134 (335. 336) ,8 East 242 
(245 247), Warrington v. Furbor. 
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But the exemption will only apply where the agreement relates exclusively to 
the sale of goods or merchandise. Where the agreement relates to the sale of goods 
or merchandise and also to some other matter, the exemption will not apply.^® Simi- 
larly, the exemption will not apply to an agreement relating to the sale of goods and 
of something else.^®^^ But, where the agreement is essentially one for relating 
to the sale of goods the inclusion of subsidiary or collateral matters within the agree- 
ment will not take it out of the exemption.^® Thus, a provision for warehousing 


18. ('09) 2 Ind Cas 481 (483) (FB) (Mad), 

liodri'jues v. Fernandez, 

(1909) 2 KB 604 (608, 609) : 78 LJKB 
1158: 101 LT 51, County of Durham Elec- 
trical Power Distribution Co. v. Cornmis>iion€r3 
of Inland Revenue. (Agreement for supply 
of electricty, a certain ininiinuni sum being 
payable every quarter though no electricity 
might be taken during any quarter.) 

(1843) 134 E R 560 (563) : 63 R K 279, Chanter 
V. Dickson, (Agreement for sale of goods 
as well as for work to he done. 

18/t. (1837) 132 ER 505 (505) : 43 RR 

726, South V. Finch. (Agreement for sale 
of goods and go-xl-trill.) 

[See (1848) 2 E.k 778 (781) ; 17 L J Ex 266 : 
76 RR 782:11 I. T (t)S) 27l:i54 ER 
705, Horsfall v. Hey. (.Memorandum that 
T has sold to G all the goods, stock-in-trade 
and fi.xtures in a certain shop — Held, this 
was a conveyance and not agreement for 
sale of goods.)] 

19* (’36) 23 AIR 1936 All 481 (484) : 58 All 
1083 : 163 Ind Cas 614 (SB), In re Board of 
Revenue U. P. (Agreement to sell sugar- 
cane crop with a number of subsidiary 
covenants.) 

(’31) 18 AIR 1931 All 392 (393) : 133 Ind Cas 
157 (FBl, In re Raj Balangir. (Where the 
primary object of the instrument is to evid- 
ence a transaction of sale of goods, the mere 
fact that the deed also provides for payment 
of price and removal of goods within a 
certain time will not take it out of the scope 
of exemption.) 

(’88) 1888 Bom PJ 227 (DB), Mullava v. 
Hakamaji. (Stipulations about the pay- 
ment of difference between contract price 
and market price in case of default and as 
to interest did not change the nature of 
contract.) 

t(’92) 15 Mad 150 (152) (FB), Kyd <b Co. v. 
Mahomed. (Agreement for sale of goods 
containing also stipulations as regards 
payment of godown rent, fire insurance and 
reference to arbitration — Held, the stipula- 
tions being collateral and subsidiary incidents 
relating to the sale of goods, the document was 
exempt from stamp duty.) 

<’87) 10 Mad 27 (27) (SB), Reference under 
Stamp Act, S. 46. (An agreement to sell 
salt, the price to bo paid one month after the 
execution of the agreement, and the salt 
to be at the risk of the purchaser from the 
date of execution of the agreement and if 


the salt was not removed within a certain 
time it was to revert to and become the 
property of the vendor — Held the document 
was exempted from stamp duty os an agree- 
ment or memorandum relating to sale of, 
goods or merchandise under Art. 2 (a) of, 
Sell. II, Act 1 of 1879.) 

(’33) MadS M p. 76. (Citing B. P, S- 208-R. 
Mis., 3Ist January 1 908 ; 40/270-R., Mis., 
1st March 1910. The following entry in 
an account book is exempt from stamp 
duty under Exemption (a) to Art. 5, Sch. I 
of the Stamp Act : “A d? Co. through B. 
Two months’ credit. No. 490 mull — 50 
pieces at Rs. 3 — Rs. 150. Interest 3/4 
per cent, per mensem after time allowed B. ■) 

(’33) Mad S M p. 75. (Citing B.. P. 1763, 
13th June 1885. A executed an agreement 
to a trading firm, agreeing to purchase cer- 
tain articles at a certain price, and in de- 
fault, to forfeit the deposit ho made and to 
pay any loss that may be incurred in con- 
sequence of his default. Arrangements 
were also mado in regard to arbitration 
should any dispute arise in regard to time 
of deliv'ery or the quality of tho article— 
Held that the agreement was exempt under 
Exemption (a).) 

t(1852) 18 Q B 321 (324, 325) : 118 E R 120 : 
21 L J Q B 279 : 19 L T (OS) 104 : 88 R B 
603. Chatfield v. Cox. (Agreement for 
gale of goods in discharge of debt due from 
vendor is within exemption.) 

(1835) 132 ER 47 (48. 49) : 4 L J 0 P 270 
42 R R 544, Marson v. Short. Agreement 
for sale containing stipulations in collateral 
matters — Exemption applies.) 

(1826) 172 E R 72 (73) : 2 C & P 159 
Hughes v. Breeds. (If a written 
contain a specification of goods and 
vendor by it agrees “to finish the goods m 
tradesman-like manner,’ the agreemen 
does not require any stamp as it is 
ment for the sale of goods, and not for t 
doing of work.) 

(1818) 171 ER 695 (696) : 2 Stark 431 (432 
Whitworth v. Crockett. (After a breach o» 
an agreement to sell and deliver cer 
goods, tho parties entered into a . 

agreement cancelling the former one 
for the sale of the goods on different term 
Held second agreement is also one relating 
sale of goods and as such exempt from s V 
duty.) 


agbeement 


[Art 5 N 17-19] 561 


etc., or terms as to the mode of payment of price, will not take out the instrument 
from the exemption. But, the 'primary object of the agreement, i.e., the primary 
object intended to be effected or sub-served by the agreement must be the sale of 
eoods.2o Where the primary object of the agreement is not tlie sale ot goods but 
something else, the exemption will not apply merely because the document refers 
to a completed or future sale of goods, 

Wliere an instrument comprises an agreement relating to the sale of goods and 
also some other distinct transaction, the exemption will apply to the agreetne^ and 
the instrument will be liable to duty only in respect of the other transa^ion. 
The inclusion of some other transaction in the same instrument does not affect the 
applicability of the exemption to the ngreement. On the same principle, where an 
instrument comprises two distinct agreements one of which relates to a sale of goods 
and the other does not, the former agreement will be exempt from duty and the 
latter will not.^® 

Not being note or memorandum chargeable under No. 48 

The exemption does not apply to a note or memorandum chargeable under 
Art. 43. As to what will constitute such a note or memorandum see Notes on 
Article 43. See also the undermentioned cases. 


18. Attested agreement for sale of agricultural produce whether covered by Exemption (a). 
See S. 2 (5) Note 11. 

19. Description of stamp. — See Api>endix C. 


1806) 170 E R 808 (809) ; 5 Esp 209 (272), 
Heron v. Qranger. (Stipulations concerning 
mode of payment and other things such os 
[agreement of indemnity.) 

See however, (TO) 6 Low Bur Rul 157 (158, i 
169) : 6 Ind Gas 986 (SB), In re Revenue 
^tamp Case No. 19 of 1909-10 of the Collector^ 
Prome. (An instrument, which acknow- 
lodges the receipt of a certain sum of money, 
and further, in consideration of this pay- 
ment, agrees to sell paddy at the harvest 
time at a certain rate, is not an agreement 
“for, or relating to the sale of goods ex- 
clusively,” and is not therefore exempt 
under cl. (a) of the exemptions to Art. 5. 
So it should be stamped with eight annas 
under Art. 6 (b). Per HartnoU, J. : “Even 
supposing this instrument is an agreement 
for the sale of goods, it seems to be more 
than that and to be an acknowledgment of 
a debt.)] 

20. (1852) 18 QB 321 (324, 325) : 118 ER 
120 : 21 L J Q B 279 : 19 L T (OS) 104 : 88 
R R 603, Ohatfield v. Cox. 

(1819) 106 ER 549 (551) : 2 B & Aid 778 
(781, 782), Smith v. Cator. 

21. (1819) 106 ER 549 (551) : 2 B& Aid 
778 (781, 782), Smith v. Cator. (A letter 
from a principal to his factor containing 
bills of exchange drawn upon the latter, 
and in which the principal promised to pro- 
vide for the bills, if certain goods, then either 
in the factor’s possession or about to bo 
placed in his hands, should remain unsold 
at the time of the bills falling due, requires 
to be stamped as an agreement and does not 
4*ome witlun the exception in the Stamp 
Act as a letter for or resting to the sale of 


mods, the primary object of such lot^r 
lot being the sale of goods, but the obtam- 
ne of an advance of money on the goods.) 
J. (’41) 28 AIR 1941 All 243 (247, 253), 
271):ILR (1941) All 471:195 lad Gas 
791 (FB), L. H. Sugar Factory, Pihbhi v. 
Moti. [Per majority of Full Bench (\ orma 
ind Mulls, JJ., contra.)] 

Iso see S. 2 (5) Note 11. . . .o ■ 

See however, (’36) 23 AIR 
483) : 58 All 1083 : 163 Ind Gas 614 (SB), 
tn re U. .P. Board of Revenue. (Gombmation 
3 f sale of goods, mortgage of crops and bond 

Exemption does not apply*)i ^ /..«.>» t it 
3 (’31) 18 AIR 1931 All 392 (393) . 133 

ikd Gas 157 (FB). In re Raj Balan^ir. (Aa 
agreement provided for the sale of standing 
bunber to be cut down and removed by the 
purchaser. It further provided that shoidd 
a rival proprietor raise any objection to the 
cutting down or removal of timber the res- 
ponsibility of that would he on the vendor— 
Held that though the agreement relating to 
sale of goods (standing timber) was exempt 
from duty, the second agreement required 

>4T3mR'^l‘bf7’ Bom-’343 (345, : ILR 
(194718^ 28 : 231 Ind Gas 139 (FB, 
Supdt. of Stamps v. Ramakrishnal^. (Con 
tract note sent by pakka adaUa to hia cons- 
tituent, intimating sale and purcaser of 
goods exclusively— Note is not chargeable 
under Art. 43 (a) as relationship between 
them is that of principal and principal 

Art. 6 Exemption (a) applies.) 

’441 31 AIR 1944 Bom 325 (328, 329) : ILR 
(1944) Bom 099:221 Ind Gas 147 : (SB), 
Superintendent of Stamps v. Brene <0 Co. 

.V . • A /V 



562 [Art 6 N ] 


AGREEMENT RELATING TO DEPOSIT OP TITLE-DEEDS' 


AGREEMENT TO LEASE. See Lease (No. 35), ' 

*6. ^AGREEMENT RELATING TO DEPOSIT OF 
TITLE-DEEDS, PAWN OR PLEDGE, that is 1 
to say, any instrument evidencing an agreement ' 
relating to — i 

(1) the deposit of title-deeds or instruments consti- 

tuting or being evidence of the title to any 
property whatever (other than a marketable , 
security), or ' 

(2) the pawn or pledge of moveable property, where j 

such deposit, pawn or pledge has been made | 
by way of security for the repayment of | 
money advanced or to be advanced by way I 
of loan or an existing or future debt — 

(а) if such loan or debt is repayable on demand 

or more than three months from the date 
of the instrument evidencing the agree- 
ment ; 

(б) if such loan or debt is repayable not more 

than three months from the date of such 
instrument. 

Exemption 

Instrument of pawn or pledge of goods if un-attested. 

a. This article was substituted for the original article by S. 8 (1) of the Indian Stamp (Amendment)- 
Act, 1904 (XV of 1904). 

Provincial Amendments 


The same duty as a Bill 
of Exchange [No. 13 
(6)] for the amount 
secured. 

Half the duty payable on 
a Bill of Exchange [No. 
13 (6)] for the amount 
secured. 


BENGAL See Bengal Sch. lA, Art. 6. 

BIHAR See Bihar Sch. lA, Art. 6. 

BOMBAY See the Note given under Art. 1, Provincial Amendments (Bombay) 
CENTRAL PROVINCES See C. P. Sch. lA, Art, 6. 

MADRAS See^Madras Sch. lA, Art. 5. 

ORISSA See Orissa Sch. lA, Art. 6. 


PUNJAB See Punjab Sch. lA, Art. 6. 

UNITED PROVINCES See U. P. Sch. lA, Art. 6. 
WEST PUNJAB See West Punjab Sch. lA, Art. 6. 


1. Legislative changes. 

2. Clause (1). 

3. “Pawn or pledge.** 


SYNOPSIS 

3a. Existing or future debt. 

4. Exemption. ^ 

5. Description of stamp. See Appendix c 


* fl879— Art. 29 ; 186 ^Sch. II. Art. 21 ; 1862— Sch. A, Arts. 13, 46, 47 ; 1860 — Sch. A- 

Arts. 36, 41.] 


(Contract Note relating to sale by member of 
East India Cotton Association, of cotton 
belonging to non*momber— contract subject 
to East India Cotton Association by-laws — 
contract to be deedmod as between principal 


and principal as provided in by-law 81-4 

Contract Note held not chargeable under 
Art. 43 but came within exemption 
Art. 5.) 


agreemeict relating to deposit of title-deeds 


[Art 6 N 1-2] 56.'? 


1. Legislative changes. — In the corresponding Art. 29 of the Stamp Act of 
1879, there was no provision for cases in which the loan or debt was payable on 
demand ; the article was, therefore, held inapplicable in such cases.^ 'I'he present 
article provides for such cases. But the present article was only substituted in 
the Act by the amending Act XV of 1904. The original article was the same as 

the article in the Act of 1879. 

The words “pawn or pledge” have been used in the place of the word “hypo- 
thecation” which was used in the Act of 1879. See Note 3. 

2. Clause (1), — ^This clause applies to instruments evidencing an agreement 
relating to the deposit of title-deeds and other instruments threin mentioned by 
way of security for the repa^nnent of a debt. A common class of cases to which the 
provision applies is that of equitable mortgages of immovable property. Such mort- 
gages may be made without a written instrument but if one is executed it is charge- 
able with stamp duty under this clause. The instrument must constitute the bar- 
gain between the parties. A letter merely referring to the fact of deposit of title- 
deeds^ or a confirmatory letter written subseciuently^ does not fall under this clause. 
A mortgage^ however, is not necessary for the applicability of this article. J hus, an 
instrument purporting to be a letter of collateral security for a loan contained a 
provision that if within a certain period the principal and interest were not repaid, 
the creditor might recover the same by proceeding against a sjiccified property 
and the executant personally. There was no transfer ot right over the property. 
It was held that the document was liable to duty under this article.^ 

Where, in order to guarantee advances by a bank to X, Y endorses a promissory 
note and dehvers it to the bank, there is no deposit of the promissory note. By the 
endorsement and delivery of the note, a complete assignment of Y s interest in the 
note is made in favour of the bank. A deposit implies the retention of the de])ositor s 
interest as owner. Hence, an instrument containing the terms of the guarantee 
in the above case is not covered by this article."* 


The instrument deposited must be evidence of the title to any property what- 
ever other than a marketable securty.® For definition of “marketable security 
see S. 2 (lOA). A Pass Book of the Post Office Savings Bank is not a marketable 

security.® 

Letters of hypothecation accompanying bills of exchange are exempt fiom 
stamp duty under Art. 40, Exemption (2), and the exemption applies also to such 
letters coming under this article. But letters of hypothecation accompany ing a 
promissory note are not so exempt and may be chargeable under this clause. 


Article 6 — Note 1 

1. (’91) 1891 Bom PJ 284 (DB), Qopiiiath 

Dadoji V. Baleram Dadaji. (Held Art, 44 
of tho Act of 1879 applied.) 

('84) 1884 Bom P J 13, Civil Reference No. 58 
of 1883. (Signed accounts (which showed 
that certaiii ornaments were pledged) which 
are not engagements to pay at any particular 
Ihne, but are mere acknowledgments to be 
iitjod, if used, if need bo, as evidence are 
.jroperly stamped with one anna.) 

Article 6 . Note 2 

1. (’17) 4 AIR 1917 Mad 799 (801) : 36 
Ind Cas 864, Muthiah v. Kothandaramaswamt. 

Also see Art. 6 Note 16. 

2. (’32) 19 AIR 1932 Sind 73 (75) : 20 Sind 
1. R 29 ; 139 Ind Cas 95, Tyabali v. Prapatibai. 


900) 27 Cal 587 (503) : 4 CalW N 524 ('>B), 
'iut.zn- Empress v. Debendra Krishna. 

This article contemplates on instrument 
mntemporanoous with the advance htkI 
A ith tho deposit.) 

, (’33) Mad S M p. 79. (Citing B. P. 13o7- 

R., Mi.s., 1st Novorrbor 1912.) 

, (’33) 20 AIR 1933 Rang 31 (32) : 11 Rung 

145 ; 142 Ind Cas 761 (FB). In re Imperial 
Bank of Imli't. (Assumed that promissory 
note was an instrument “constituting or 

boinc. . . .\\hatovor.’’) ^ ^ 

. (’33) Mad S M p. 78. (Citing B. P. 1680 

Mis. 7th December 1909). 

. (’33) Mad S M p. 79. 

R.,Mi8. 30th Juno 1914.) 

. (’33) Mad SM p. 78. 

29th April 1889.) 


(Citing B. P. 719- 
(Citirig B. P. 297,, 



o64 [Art 6 N 3-3 A J 


AGREEMENT RELATING TO DEPOSIT OF TITLE-DEEDS 


3 “Pawn or pledge.” — Section 172 of the Indian ('ontract Act defines a 
as fallows : 


‘ The bailment of goods as security for payment of a debt or performance 

of a promise is called ‘pledge.’ The bailor is in this case called the ‘pawnor.* 

The bailee is called the ‘pawnee.’ ” 

The expression “pawn or pledge” in this article is used in a much wider sense. 
It covers contracts whereby all kinds of chattels or choses in action are made security 
for the payment of debt.^ 

A pledge involves the retention of general property in the thing pledged by the 
pledgor, while only a special property passes to the pledgee. ^ Where a person 
standing guarantee for a customer of a bank, endorsed a promissory note in favour 
of the bank and delivered it to the bank it was held that all the interest of the guaran- 
tor in the pronote was transferred absolutely to the bank upon endorsement and 
delivery and lienee the transaction was not a pledge.® 

An essential condition of a pledge is that the pledgee must be put in possession 
of the thing pledged. Where delivery of possession either actual or constructive 
is not made, the transaction is not one of pledge. Thus, where under a contract 
between a bank and its customer, the bank was to advance money to the customer 
to enable him to execute his contracts with the Government and the amounts that 
might fall due to the customer from the Government imder such contracts were to 
be security, for the moneys advanced by the bank, it was held that there was no 
pawn or pledge of the amounts falling due from the Government.**^ 

In the corres])onding Art. 29 of the Stamp Act of 1879 the word “hypotheca- 
tion” was used in the place of the words “pawn or pledge.” Hypothecation can 
be made even without the delivery of possession and hence the article was held 
appUcable though possession was not delivered.® But the undermentioned de- 
cision® adopted the view that the word hypothecation was used only in the sense 
of pledge, and hence in the absence of a provision for delivery of possession this 
article woidd not apply. The w’ords “pawn or pledge” were substituted in the 
present article to make the position clear. 

A hypothecation of movable property where possession is not given to the 
creditor, will now come under Ajrt. 40 (b) though the duty in such a case has been 
reduced to that under this article. (See Reductions and Remissions made by Cen- 
tral Government, items Nos. 98 and 99 in Appendix D.) 


3a. Existing or future debt. — The article was amended by Act XV of 1904 to 
make it clear that it applied also to cases where the security was in reference to a 


Article 6 — Note 3 

1. (’45) 32 AIR 1946 Lah 69 (73) : ILR 
(1946) Lah 185 (SB), Miran Bakhsh v. Em~ 
ptror. 

2. (1886) 17 QBD 690 (701) : 65 LJQB 
490 : 59 L T 172n : 35 W R (Eng) 2, In re 
HardvAck ; Ex parte Hubbard. 

3. (’331 20 AIR 1933 Rang 31 (32) : 11 Rang 
145 : 142 Ind Gas (761 F B), in re Hnperial 
Bank of indta. 

4. (’94) 21 Cal 241 (244), Ko Shway Aung 
V. Strang Steel <£? Co. 

(’45) 32 AIR 1945 Lah 69 (73) : ILR (1946) 
Lah 185 (SB), Miran Bakheh v. Emperor. 

<1886) 17 QBD 690 (697) : 55 L J Q B 490 : ; 
59 LT 172n;35 WR (Eng) 2, In re Hard- 
wick ; Ex parte Hubbard. 

(1868) 3 Ex 299 (302) : 37 L J Ex 174:18 


LT 656:17 WR (Eng) 13, HaUiday v. 
Holgate. (In the case of a pledge the right 
to possession of the proprty vesta in tiie 
pledgee so far as it is necessary to enable him 
to recover his debt. The right of the pledgor 
consists in his right to assign his interest 
to a third person, but he is not entitled to 
possession without paying off the debt.) 

4o. (’45) 32 AIR 1946 Lah 69 ( 73 ) : ILR 

(1946) Lah 185 (SB), Miran Bakhsh v. 
Emperor. 

5. See (’85) 8 Mad 104 (107) (SB), Refsren^ 
under Stamp Act, S. 46. {Held that the 
document was chargeable as a mortgag® 
and not under this article as it waa not a 
mere hypothecation of the crops.) 

6. (’94) 21 Cal 241 (244). Ko Shway Aung 
V. Strang Steel ds Co. 


APPOINTMENT IN EXECUTION OF A POWER [Aft 6 N 3 A-5 ; Art 7 N 1-2] ;>r)5 

future debt. Under the previous article the Calcutta High Court held that it onlv 
applied to instruments cxyniemj^oraTieous with the loan or deposit.^ 

4. Exemption. An entry in an account book evidencing a loan made on the 
pledge of jewels and signed by the borrower without being attested was as follows ; 
^Credited to A, son of B, (description of jewels pledged) interest at Re. 1 per cent. 
(Rs. one hundred and fifty) A.” It was held that exemption under this 

clause was applicable in such case.^ 

6. Description ol stamp. — See Appendix C. 


*7. APPOINTMENT IN EXECUTION OF A POWER, i 

whether of trustees or of property, movable or immove- 1 Fifteen rupees, 
able, where made by any writing not being a Will. | 

Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 7. 

BIHAR See Bihar Sch. LA, Art. 7. 

BOMBAY 

(i) Svbatitvie the following , namely — 

*‘7. Appointment in execution of a power, where 
made by any writing not being a will — 

(a) of trustees Fifteen rupees. 

(b) of property, moveable or immoveable . . Thirty-rupees. 

—Bombay Act II of 1932, Pt. IV, S. 15 (5) (d). [1-1-1932.1 

(ii) See also Note given under Art. 1, Provincial Amendments (Bombay ). 
CENTRAL PROVINCES See C. P. Sch. lA, Art. 7. 

MADRAS See Madras Sch. lA, Art. 6. 

ORISSA See Orissa Sch. lA, Art. 7. 

PUNJAB See Punjab Sch. lA, Art. 7. 

SIND 

(i) Same as that of Bombay (i ) — Sind Act I of 1938. [31-3-1938.] 

(ii) See also Note given under Art.l, Provincial Amendments Sind. 

UNITED PROVINCES See U.P. Sch. lA, Art. 7. 

WEST PUNJAB See West Punjab Sch. lA, Art. 7. 

1. Description of stamp. — See Appendix C. 


2. Scope of the article.-The article deals with two 

(i) power to appoint trustees, and (li) power to appoint proper y. , ^ 
an instrument; not bemg a will, by which such power is exercised is chargeable rvitn 

duty of fifteen rupees. 

Where a person is invested with power to determine the Dronert vd 

of which he is not the owner, he is said to have power to app ^ 


Article 6 — Note 3<» 

1. (1900) 27 Cal C87 (593) : 4 Cal W N 624 

(DB), Queen-Empreaa v. Debendra Krishna. 

Article 0 — Note 4 

1. (’33) Mad S M page 79. (Citing B P 464- 


* [1879 — Art. 6 ; 1869 — Sch. II Art. 35.] 

,TB3a Mis.. 8th April 1910). 

) : 4 Cal W N 624 Article 7 — Note 2 


1. See explanation to S. 69, Indian Succes- 
sion Act, 1926. 



566 [An 7 N 2 ; Art 8] 


APPRAISEMENT OR VALUATION 


An instiument by which the executant in his capacit 3 '^ as owner, makes over a 
certain fiouse for his sister-in-law’s occupation during her life is not an “appoint- 
ment within this article. Such an instrument is chargeable as a “settlement” 
under Art. 58 ot the Act. ^ Where a person left a wall whereby he bequeathed to 
Ins executors a certain sum of money for establishing such charitable institution 
as they thought fit and the executors then joined in the execution of a document 
ot trust for certain charitable purposes in respect of the fund bequeathed by the 
will, it was held that the instrument qua such fund was chargeable as an “appoint- 
ment under this article as the executors in appropriating the money to the trusts 

as declared by the instrument were exercising the power of appointment conferred 
upon them by the will.^ 

\\ here by a will the founder of a religious endowment gives a power to a punch 
o the community to enquire into the misconduct of a shebait and to remove him 
Irom the office and to appoint a new shebait in his stead and the punch in exercise 
of such power removes a shebait and appoints a new shebait in his place, by a pun- 
chnarua, the instrument is chargeable under this article."* 

L nder the English Stamp Act of 1891 an “appointment of a new trustee” is 
chargeable with duty under the first schedule to that Act.^ Under that law the 
appointment must be of a new trustee as distinguished from an original trustee 
and may or may not be in execution of a power. But under this article the appoint- 
ment whether of a new or original trustee must be in execution of a power. 

It has been held by the Financial Commissioner of the Pimjab that the lega^ 
meaning of the term “appointment” is the exercise of the power conferred by a 
conveyance. Hence where a deed under Art. 58 provided for the appointment of 
five trustees and power was given to two of the five trustees to remove and discharge 
any of the trustees, and in exercise of the power these two trustees executed a docu- 
ment discharging and removing two other trustees, that document would fall under 
mis article® (Financial Commissioner’s No. 4386, dated 13th June 1914, to Deputy 
Commissioner, Lahore). 

*8. appraisement or valuation made otherwise 

than under an order of the Court in the course of a suit — 

(a) where the amount does not exceed Rs. 1,000 ; 


(6) in any other case 

Exemptions, 

(a) Appraisement or valuation made for the informa* 
tion of one party only, and not being in any manner 
obligatory between parties either by agreement or 
operation of law. 

• [1879— Art. 7 ; 1869— Sch. I Art. 21.] 

2. (’87) 1887 Bom P J 243, Bai Lakhi v. j Commissioners. (An order of charity 

Aynaidas Rama. Commissioners by which new trustoee of * 

Also see S. 2 (24) Note 6. charity are appointed and the property of 

3. (’ll) 35 Bom 444 (447): 11 Ind Cas 982 the charity vested in them, is chargeable 

(SB), In re Abdnlla Haji Daxvood Batcla. imder S. 8 of the Act of 1870, with duty m 

Also see S. 2 (24) Note 3. respect both of the appointment and of the 

4. (’19) 6 AIR 1919 Cal 730 (737) : 61 Ind vesting order, and does not come within the 

884, Amritlal STiaha v. Oassain Qanpat proviso to S. 78 as a conveyance or a trans- 

Qir. fer made for effectuating the appointmen 

5. See (1877) 3 Ex D 46 (48) : 37 LT 612: of a new trustee.) 

26 W R (Eng) 116, Hadgett 'v. Inland Revenue J 6. (’34) Pun SM Part 1-B page 24. 


The same duty as a 
Bond (No. 15) for 
such amount. 

Five rupees. 


fArt 8 N 1-3] ")07 

APPRAISEMENT OR VALUATION 

(6) Appraisement of crops lor the purpose of ascertain- 
ing the amount to be given to a iandiord as rent. 

Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 8. 

BIHAR See Bihar Sch. lA, Art. 8. 

column 2 of clause (b) the wor^ f 

“five vnpeesr-Bombay Act II of 1932, Ft. IV. S. U 5) (b). 

(ii) See also Note given under Art. 1, Provmcial Amendments (Bombay). 

CENTRAL PROVINCES See C. P. Sch. lA. Art. 8. 

MADRAS See Madras Sch. LA, Art. 7. 

ORISSA See Orissa Sch. lA, Art. 8. 

PUNJAB See Punjab Sch. lA, Art. 8. 

Same as that of Bombay (i).— -Siwd Act I of 193S. 

(ii) See also Note given under Art. I, Provincial Amendments. ind, 

UNITED PROVINCES See U. P. Sch. lA, Art. 8. 

WEST PUNJAB See West Punjab Sch. lA, Art. 8. 


1. Legislative changes. 

2. Description o! stamp. See Appendix C. 

A • 


SYNOPSIS 

8. Appraisement or valuation. 
4. Exemption (a). 


Description of stamp, see Appenaix i •*. M.«iwAble 

1. Legislative changes. — Appraisement was for the hrst c Act 

to stamp duty by the Stamp Act of 1889 The a fixed duty 

did not except the appraisement made under ^^„,ount of appraise- 

of one rupee or eight annas was chargeable according as tlie amou 1 1 

ment exceeded Rs. 500 or did not exceed that amount. 

The corresponding article in the Act of 1879 was the ^^‘“^^^^^JjXtvTccormng 
except that that article did not make any ^stinction as to stamp d y 

to the amount involved as the present article does. 

2. Description of stamp.— See Appendix C. nn 

3. Appraisement or valuation.— This article order*^of i Court is, 

appraisement or valuation. Appraiseinent , resalv excludes suoh 

however, not subject to any payment of duty as the article expressly exciuQ 

appraisement from its purview. annraisenient or valuation. 

'Phere is a distinction between an award and 1 1 , a judicial 

lu the case of an award the mtention of the partis anoraiseineut no judi- 

iuquii-y worked out in a judicial mamier. . uroc^din" does not par- 

oial inquiry is contemplated and hence an appr object of an arbitration is 

take of a judicial character.* In the the other hand, the 

to settle disputes that have arisen between p , words it prevents diff- 
object of an appraisement is to avoid disputes. In other woras, p 

erenoes and does not settle any that have a^en. 

^ Article 8— Note 3 i for'^Umber on'lLd’^^^ vXfttion— For 

1. (1886) 18 QBD 7 (9):66 LJQB 530, , ^ of valuation each party to appoint 

Re Canis-Wilaon dt Greene. i valuer and valuers to appoint umpire In 

2. (1868) 53 ER 916 (919) : 28 LJ Ch 184. ^ disagreement boUveon valuers, urn- 

32 LT (OS) 233 : 7 WR (Eng) 115. Colhns , ot valuation— Valuers not agree- 

V. CoUins. a T T n w r-iu i faff— Valuation made by umpire— HeW. this 

(1886) 18 QBD 7 (9, 10) : o6 L J Q B u30 * ® of apprais ment.) 

Re Carus^Wilson do Greene. State of land I was case o hi 



APPBAISEMENT OB VALUATION 


5(58 [Art 8 N 3-4 ; Art. 9] 

ihui between an outgoing and an incoming tenant was 

that the latter should buy the hay of the former and the former should allow to the 

Jatter the expense of certajn repairs and that the value of the hay and of the repairs 

should be settled by referees and the referees made the valuation, it was held that 

the onl3 thmg left to the referees being the valuation of articles which the parties 

^ ^ s^^eed should be paid for, the case was that of a valuation or appraise- 

ment rather than that of an award. ^ 

It should, however, be noted that the distinction between an appraisement 

and an award drawn under the English law has no practical importance for the 

purposes of the Indian Stamp Act inasmuch as the stamp duty payable in either 
case IS the same. j t' j 

If theie no written valuation or inventory of the things valued, an agreement 

to purchase those things at a valuation requires no stamp. « Similarly, if a valuer 

speaks of the value of goods from recollection, he need not put in a written 
appraisement on stamp in evidence.® 

^ 3 temption (a). Ihis exemption is based on the principle laid down in 
%^on V. In that case a valuation was made of the parish lands by two 

r^ident parishioners, appointed for that purpose at a parish meeting by the parish 
ottcers, with a view of equalizing the rate for the relief of the poor. It was held 
that the words valuation or appraisement” do not extend to such valuations or 
appraisements as are made merely for the private information of parties, but to such 
only as are intended to be binding between them and that the valuation in the case 
bemg merely for the information of the partes did not require a stamp 

Such an appraisement does not require to be stamped even if it is afterwards 
made the foundation of an agreement. Thus, in Jackson v. Stophe.rd^ at the termi- 
nation of a partnership, but before the accounts were hnally balanced, the plaintiff 
and the defendant agreed to divide the utensils and meterials, each taking one half 
m value, article by article, according to a valuation to be made b3* a third person. 
After the valuation, it was agreed, that the defendant should have the whole at the 
value fixed. The valuation was not stamped. It was held that stamp was not 
necessary as the valuation was for the information of the parties, and not binding 
upon them, although it was afterwards made the foundation of an agreement. 


9. APPRENTICESHIP-DEED, including every writing re- , Five rupees, 
lating to the service or tuition of any apprentice, clerk 
or servant, placed with any master to learn any profes- 
sion, trade or employment, not being articles of clerk- 
ship (No, 11), i 

I 

i 

Exemption, • 


Instruments of apprenticeship executed by a Magistrate 
under the Apprentices Act, 1850, or by which a person 
is apprenticed by or at the charge of any public charity. 


• [1879— Art. 31, C/. (1870) 33 & 34, Viet., c. 

. 97— S. 39 ; (1891) 64 & 65 Viet., c. 39— S. 25.] 

3. (1810) 104 ER 1 (2): 12 East 1. Leeds 
V. Burroivs. 

4. (1868) 176 ER 746 (746) : 1 F&F 321, 
Bunyard v. Setbrook. 

5 (1823) 171 E R 1087 (1087) : 1 Car & P 24 

(25)„ Stafford v. CUkrke. 

Article 8 — Not® 4 

i 1, (1816) 106 E R 1039 (1040) ; 6 & M S 2^- 
I 2. (1834) 3 L J Ex 96 (96) : 149 E R 800. 


apprej;ticeship-deed 


[Art 9 N 1] 509 


Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 9. 

BIHAR See Bihar Sch. TA, Art. 9. 

'“"ifAn 2 ol Art. «, mUM Ih. word. 

CENTRAL PROVINCES See C. P. Sch. lA, Art. 9. 
MADRAS See Madras Sch. lA, Art. 8. 

ORISSA See Orissa Sch. lA, Art. 9- 

UNITED PROVINCES See U. P. Sch. lA,.^. 9. 

WEST PUNJAB See West Punjab, Sch. lA, Art. w. 

/SYNOPSIS 


1. Apprenticeship-deed I 3. stamp. See Appendix C. 

" artioll presoribeLtamp f°-n 

deed!' Tb^terhi “apprentice” is derived from to' a 

learn) * An apprentice is a person bound by mdentures oi pp nmfession 
professional man, tradesman or artificer, who covenants to teach 1 ^ ^ 

Lde or mystery. The master is bound to In instrument 

master of the art as far as his capacity to learn Pejmit 

so binding a person to his employer is an apprenticeship-deed liable to stamp jr 

h„ .« b. db,ii.g.i.b.d fto« ”S«AX™ 

the contract that the relation of teacher and pupi onlv^be an intention on 

i8 one of apprenticeship.^ In other words, there Xe emvloyer 

the part of the apprentice to learn but an obhgation th^ class of work which 

to teach. It may be that an apprentice does, to some ^ relation of 

would he done by a servant. But he does not do it as Ind in parti- 

an apprentice to his employer carries with it certam specx » 

cular that of being entitled to instruction.® 

12 months to learn sawing, 

7s 6d out of every 203. earned by his master 
78. oa. ouu w served out the year m 

of A, providing his own board and 

loXing— At the end of the year he made a 

new a^eoment for another year at an mcre^ed 

alirv^ce ; and he lived out the second year 
wHh^maate^ in X-Held. the prmcjpal 
i-.KiPi't. of the agreement bertweon bun on 
molL werTtlw^t he should leam and h.8 

to teach must be implied.) 

St Ah... s<"“ ■ti)?' 

that the parties intended 
?o fo^ the relation of master and appren- 

tice.) 

(1811) 104 E B .709 (711. 712) : 14 East 641 
(648), /?. V. Shinjield. 


Article 9 — Note 1 

1. (1799) 101 E R 1444 (1446) : 8 Term Rep 
379, J{. V. Laindon. 

la, Wharton*s JjOw Lexicon, 14th Edition, 
page 72. 

2. 5e6 (1831) 109 ER 1226 (1227) : 2 B & 

Ad 493, R. V. Crediiion. 

(1904) 1 K B 288 (291) : 73 L J K B 133 : 90 
L T 12 ; 62 W R (Eng) 231, Horan v. Hayhoe. 

3. (1904) 1 K B 288 (201) ; 73 L J K B 133 : 

90 LT 12:62 W R (Eng) 231, Horan v. 
Hayhoe, 

4. (1904) 1 K B 288 (291) : 73 L J K B 133 ; 

90 LT 12:62 WR (Eng) 231, Horan ^ 
Hayhoe. (Contract between A, B \A a 
father) and O, trainer of horsee — A bmdmg 
himself to serve O for a term, O covenanting 
to teach A of riding during the term and to 
provide him with food, lodging and certam , 
wages — CJontract held, one of apprentice- 
ship and A was not servant.) * .a no 

(1831) 109 ER 1226 (1227): 2 B & Ad 493. 
R. v. C/editon. (A agreed with a sawyer for 
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upon^thTinteution contract of apprenticeship or of serxnce must depend 

A contract f ® collected from the whole of the agreement.* 

ontract of apprenticeship may he formed without using the term -apprentice.”* 

for the an apprentice was hound for seven years to serve A 

ride 1 as held trr' tfiree years to lemm two different 

tiaues, ^vas held to recpure only one stamp. « 

duty'IsTI mwim.lnV"''"! a contract of service it will he liable to stamp 

auDy as an agiccment under rVi-t. o and not under this article. 

children 1850. This Act was enacted for better enabling 

learn trades crn^ff poor childien brought up by public charity, to 

come to full* n employments, so that they may gain a livelihood wlien they 

Se toa^ empowers a Magistrate or Justice ot the 

or Door chilV^K^ ^ *"^^1 powers of a guardian under the Act, on behalf of any orphan 

othL parents or of any child convicted of vagrancy or any 

evercisc o/q ence. Instruments ot apprenticeship executed bv a AUgistrate in 
exercise of such power are exempted from stamp duty. 

nf charity.-— An instrument by which a person is apprenticed by or 

“nubr I public charity is exempt from stamp duty. The expression 

hipri o+f j 1 techmeal meaning m law.i Its definition, however, has not 

u England, it is generally defined by a reference to the Statute 
I • Preamble enumerates a list of charities so varied and 

indp^ ^ lensive that it became the practice of the Courts to refer to it as a sort of 

thp 1 objects enumerated have in fact been treated as instances, 

nr wl K that those purposes are charitable which the Statute enumerates 

.w, 1 ^ y ^nalogies are deemed within its spirit or intendment.^ The Mortmain 

ana Uiantable Uses Act, I88H (51 & 52 Viet. Ch. 42), while repealing (1501) 43 Eliz. 
ox. 4, leaves untouched the Preamble to that enactment. (See S. 13 (2).) The rele- 
xxnt portion of the Preamble to 43 Eliz. Ch. 4, runs as follows : 

I ff ^^^creas lands, tenements, rents, aimuities, profits, hereditam-nts, goods, 
c la e s, money and stocks of money, have been heretofore given limited, 
appointed and assigned, as well by the Queen’s most excellent Majesty and 
lei most noble progenitors, as by sundry other well disposed persons, some for 
le lef of aged, impotent and poor people, some for maintenance of sick and 
niaimed solders and mariners, schools of learning, free schools and scholars 
m Uiuyersities, some for repair of bridges, ports, havens, causeways, churches, 
^abanks and highwaj^s, some for education and preferment of orphans, some 
or or towards relief, stock, or maintenance for iiouses of correction, some for 
marriages of poor maids, some for supportation, aid and help of young trades- 
men, haudicrixftsmen and persons decayed, and others for relief or redemption 
of prisoners or captives, and for aid or ease of any poor inhabitants concerning 
pa3'ments of fifteens, setting out of soldiers and other taxes; 


\ (1446) : 8 Terra 

Koj) 37J (393), B. v. Laindon. 

6. (1828) 108 ER 1036 (1037) : 8 B & C 

; 6 L J (OS) Mo 107. E. v. Louth. 

Also see S. 5 Note. 

Article 9 — Note 3 

Charities and Mortmain, 4th 

Edition p. 34. 

C^o) 2 Ch 501 (604) : 64 L J Ch 856 : 73 L T 
-0- : 43 WR (Eng) 661, In re Foveaux Cross 
V. London AiUivivisection Society. 


la. (1895) 2 Ch 649 (656) : 64 L J Ch 695: 
73 L T 269 : 44 \V R (Eng) 22, In re Nottage 
Joneji V. Palmer. 

2. Tudor on Chatities and Mortmain, 4tb 
Edition at p. 35. 

(1895) 2 Ch 501 (504): 64 L J Ch 856:73 
L T 202 : 43 W R (Eng) 661. In re Foveaiu 
Cr:)ss V. iMikdon -4n/»v»vw«c<i<m Society. 

(1895) 2 Ch 649 (656) : 64 L J Ch 694 : 73 L T 
269 : 44 W R (Eng) 22, In te NoUage Jones 
V. Palmer. 
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In Ccmmissiomrs for Special for the relik of poverty ; 

nashten divides chanties into P” . P . ^ ^ tlie advancement of religion ; 

- «»- - 

of the preceding heads. , i 

The main point to consider tho coinuiu- 

is the purpose of the institution. 1 denend upon wiiether it is universal, 

nity.^ Whether the charity is public does contiued to a particular 

^ lll\istrative cases. 

(a) Anti-vivisection Societies are charities ivithin the legal definition of the 
term charity.® ...finer 

(h) An orphanage founded and used for ”n^^^ by P"'’’!® 

children of deceased railway seryan < PP charity within 

valid public charities.^® 

(d) A legacy to trustees, upon trust to apply ^above the age of 

fo;trrwi“pint :f rteS'-TheVto he a valid public chantyd^ 

t^^hi^rh^ Y ::srid'’purc^tri^^ 

(f) A bequest for placing out as apprentices two \ particular 

members of certain religious congregation and living 

parish, was held to be charitable. 

(g) A gift for the encouragement of mere sport (yacht racing) is not chanU- 

ble.'* 

4. Description oI stamp. — See Appendix C. 


8. (1891) 1891 App Cas 631 (683) : 61 L J Q 

B 266 : 66 LT 621. .. ra^nn. 

4 . (1885) 16 QBD 163 (171) : 54 LT. 17o. 

66 I.. J M C 21y Hall v. Derby Samtary Author 

6? ^(1895) 2 Ch 601 (604) : 64 L J Ch 8o6 : 
73 L T 202 : 43 W R (Eng) 611, In te Fove- 
aux Cross v. London Antivivueclwn So^y,' 

6. (1885) 16 QBD 163 (171, 173) ; 64 LT 
175, Hall V. Derby Sanitary Ai^iftority. 

7. (1895) 2 Ch 649 (653) : 64 L J 

73 LT 269 : 44 W R (Eng) 22, In re Nottage 

Jones V. Palmer. (Per Kakewich J.) 

8. (1895) 2 Ch. 601 (607) : 64 LJ 
73 LT 202:43 WR (Eng) 661. 

Foveaux Cross v. London Anitvttnsectton 


Society. rtnn 163 (172) : 64 LT 176: 

«-56 C%dSaY, 

33 Bom 122 

(407) : 19 L J Ch 

if Tsu) n‘" E B 407 (408) : 2 M & Sol 338 

i*3*1’l8?8)"i3‘^E (743) : 15 Vos Jun 231. 

if "”,T895f f Ch wf (O^of 64 L ,T Ch 6^: 
*73 L f 289 : 44 W K (Eng) 22. In re Nottage 

Jones V. Palmer. 
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A COMPANY. Twenty-five rupees.. 


Twenty-five rupees. 

Fifty rupees. 

One hundred rupees 
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*10. ARTICLES OF ASSOCIATION OF 

Exemption. 

Articles; of any Association not formed for profit and re 
gis^tered under section 26 of the Indian CoCpaniefAct 

Si 39 ^ of Association of a Company 

RPNrAT c T> . Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 10. 

BIHAR See Bihar Sch. lA, Art 10 

BOMBAY 

(i) Substitute the following, namely 

10. Articles of Association of a Company— 

^ I'ie 3TJ 

snare capital does not exceed Rs. 2,500 * 

(b) where the nominal share capital exceeds Rs.’ 2,600 but 
does not exceed Rs. 1,00,000 ; 

( 0 ) where the nominal share capital exceeds Rs. 1,00,000 

Exemption. 

Articles of any Association not formed for profit and 
registered under S.26 of the Indian Companies Aet, 

,... —Bombay Act II oj 1932, Pt. IV. 8. 15 (5) {d). [1-4-1932.] 

Amendments (Bombay). 

MADRA. 7 Seh. lA, Art. 10. 

MADRAS See Madras Sch. lA, Art. 9. 

ORISSA See Orissa Sch. lA, Art. 10. 

PUNJAB See Punjab Sch. lA, Art. 10 

SIND 

(i) Same as that of Bombay (i ).— Act I of 1938. [31-3-1938.] 

Provincial Amendment.— iSTtnd. 
wirc'T n ^^^'^INCES See United Provinces Sch.IA, Art. 10. 

WEST PUNJAB See West Punjab Sch. lA, Art. 10. 

1. Description of stamp. — See AppendLx C. 

hT 7 Association, — Articles ot association are those contemplated 

t>y &8. 1/ to 19 of the Companies Act of 1913. 

icicles are amended, no duty is payable in respect of such amend- 
Q 1 where^ a hmited company possessing articles of association passed 

nf rn virtue of which an instrument was drawn up styled “articles 

CnmT^ in supersession of the articles already possessed, it was held that the 

• X ^ contemplate any such thing as new articles of association 
^ mstrument in question was nothing more than the record of a special 
I^Jon, and, as such, did not require to be stamped under this article.*- 

• [1879— Art. 8 ; 1869— Sch. II, Art. 33.] 


naan\ oq Note 2 | (FB), In the matter of Neu- Eye^ton Wonlien 

(1900) 22 AU 131 (136): 1900 All W N IS ] 
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3 Exemotion —This exemption is new. Under the Act of 1879, this exemp- 
tion was notmed ^ a remission. (See No. 11, Soh. II of the Government of India, 
Notification No. 5199 of 1st November 189o.) 

The exemption excepts from the payment of duty those companies which i^e 
formed for promoting commerce , art, science, rehgion charity, or any other useful 

object and registered under S. 26 of the Compames Act. 


*11. ARTICLES OF CLERKSHIP or contract whereby Two hundred and 
any person first becomes bound to serve as a clerk fifty rupees, 
in order to his admission as an attorney in any High , 

Court. 


Provincial Amendments. 

BIHAR See Bihar Sch. I A, Art. 11. 

BOMBAY See the Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 11. 

MADRAS See Madras Sch. lA, Art. 10. 

ORISSA The Stamp duty leviable under this article is increased y a sur g 
by S. 2 of OruL Act II of 1945. [1-7-1945]. For the text of this Act see 

Appendix H. , ^ 1 1 

UNITED PROVINCES See U. P. Sch. lA, Art. 11. 

WEST PUNJAB See West Punjab Sch. lA, Art. 11. 

1 Articles ol clerkship.— This is a deed of apprenticeship whereby a person 
first becomi bo^d to serve as a clerk in order to his admission - - 
any High Court. By laying down a separate duty for such an appreiiticwhip-deed 

the Legislature has omitted it from the operation of Art. 9. (bee Art. .) 

2. Description of stamp. — See Appendix C. 

ASSIGNMENT. See Conveyance (No. 23), Transfer (No. 62), and Transfer of Lease 

(No. 63), as the case may be. . « * iwa ARi 

ATTORNEY. See Entry as an Attorney (No. 30), and Power-of-Attorney ( . 

AUTHORITY TO ADOPT. See Adoption-deed (No. 3). 

*12. AWARD, that is to say, any decision in writing 
by an arbitrator or umpire, not being an award 
directing a partition, on a reference made other- 
wise than by an order of the Court in the course 

of a suit— 

(а) where the amount or value of the property 
to which the award relates as set forth in 
such award does not exceed Rs. 1,000 ; 

(б) in any other case 

Exemption 

Award under the ^Bombay District Municipal Act, 

1873, section 81 or the Bombay Hereditary 

Offices Act, 1874, section 18. . iqhm 

a. See now the Bombay District Municipal Act, 1901 (Bombay Act III of 1901). 


The same duty as a 
Bond (No. 15) for such 
amount. 

Five rupees 


• [1879] — Art. 9 ; 1869 — Sch. II Art. 41.] 

• [1879 — Art. 10 ; 1869 — Sch. I, Art. 22.] 
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Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 12. 

BIHAR See Bihar Sch. lA, Art. 12. 

BOMBAY 

(i) Omit clauses (a) and (b) of Ai’t, 12. 

--Bombay Act 11 of 1932 Pt. IVy S 15 (5) (a) [1.4-1932.] 

^ (M) For the two entries in clumn 2 of Art. 12, subiitute the following, namely— 

Xhe same duty as a Bond (Ko. 15) for the amount or value of the property to which 
the awadr relates as i>et forth in such award subject to a maximum of twenty rupees,'* 

—Bmbay Act 11 of 1932, Pt. IV S. 15 (5) (6). [1:4-1932.] 

(ui) See also Note given under .Art. 1, Provincial Amendments (Bombay). 

CENTRAL PROVINCES See C. P. Sch. lA, Art. 12. 

MADRAS See Madras Sch. lA, Aif 11. 

ORISSA See Orissa Sch. lA, Ait 12. 

PUNJAB See Punjab Sch. lA, Art. 12. 

SIND 

(0 Same as that of Bombay (i) ( and (ii) .Sind Act I of 1938. [31-3-1938] 

(u) See also Note given under Axt. 1, l^ovincial Amendments— Sind- 
UNITED PROVINCES See U. P. Sch. lA Art. 12 
WEST PUNJAB See West Punjab Sch. lA, Art.l2. 

Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 

SYNOPSIS 

1. Description of stamp. See Appendix C. an order of the Court in the course of a 

2. Scope of the article. suit.” 

8. "Not being an award directing a partition.” eSioVs"' 

4, “On a reference made otherwise than by. 7. Unstamped award — Effect. 

1. Description of stamp. — See Appendix C. 

2. Scope of the article. — This article provides for the stamp duty chargeable 
on an award. The article itself gives the meaning of the word “award*' for the 
purposes of the article. An award is the decision in writing of an arbitrator or 
umpire. But there are two conditions for the applicability of the article : (a) the 
award must not be one directing a partition ; and (b) the award must not be one 
passed on reference through Court in the course of a suit. 

In Sybray v. \\ hiie^ it has been held that an award stamp is only to be im- 
posed on those instruments, which on their face purport to be awards. Thus, if 
two persons agree to refer a case to counsel, and to be bound b 3 ’ his opinion, the 
opinion is not liable to an award stamp if it does not contain the evidence of the 
agreement, i.e., the recital of the submission. 

A document which is not signed by the arbitrators is not an award.® But the 
fact that an award is also signed by the parties will not make it any the less an award 
and it should be stamped as such except where it directs a partition. (See Note 
3 and S. 2 (15) Note 16.) 

Article 12 — Note 2 Cas 578 (SB), In re Tirathraj. ^ 

1. (1836) 150 E R 504 (507) : 5 L J Ex 173. 2a. (’42) 1942 Ondh WN (B R) 768 (7o9> 

2. (’42) 29 AIR 1942 All 220 (221) : 201 Ind Munni v. Chhotey. 
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An account between partners in a business, made out by a person appointed for 
that purpose, by which the parties are guided in their settlement, is not an award 

unless the account is binding upon them.® 

Where several underwriters on the same policy agree to refer the demand of 
the assured on that policy a single stamp for the award is sufticient. It^is not 
necessary that there should be as many stamps as there are underwriters. 

In the midermentioned case® the members of a joint Hindu tamily made a re- 
ference with regard to the division of their family properties and the arbitrators 
accordingly made a division. The members subsequently executed a document 
which was also signed by the arbitrators. The document puiported to be a list of 
the properties shotted to one of the members and also recited that the parents were 
to enjoy certain lands during their lifetime. It was held that the document \ias 
neither an award nor a partition- deed but only a memorandum of the properties 

SO allotted. 

An at^reement to refer a dispute to arbitration is chargeable with duty uiuler 
Art. 5. But letters written by the parties authorising the arbitiators to deeide a 
certain dispute do not require any stamp.« The appouitment ol an umpire made m 
writing by the arbitrators does not require any stamp.’ bee also ^ote 10 on Art. o. 

As to the distinction between an award and an appraisement see Note 3 on 
Article 8. 


3. ‘’Not being an award directing a partition.’ —These words have been added 

in the present Act as the definition of “instrument ot partition in b. - (lo) has been 
enlarged so as to include an award directing a partition . 1 he cluinge \\ as made 

with a view to prevent evasion of stamp duty by substituting awards lor instru- 
ments of partition. The effect of this change is that an award directing a partition 
should now be stamped as an instrument of partition and not as an award, bee 

also Note 16 on S. 2. (15). 

4. “On a reference made otherwise than by an order of the 

of a suit.” — These words were first added by the Act of Under e c 

1860 and 1862 awards were not subject to any stamp duty. ® 

1869 awards made on a reference to arbitration with or ^ ^ CiVint* flip 

the Court were chargeable with duty under Sch. I Art. ^ ^ a fv An 

passing of the Act of 1879, only private awards are hable to stamp duty. ^ 

award made on a reference through the Court made in the cour 
chargeable with stamp duty under this article. 

5. Valuation for purposes of stamp duty.-in "^^Telato^ 

chargeable in respect of an award, the value of the property 

sUtid in the award should be taken into account Wlxen t l e TsiTml 

is not stated in the instrument, it has been held that its P P 


3. (1846) 163 ER 742 (743) : 15 LJ Ex 191. 
Goodyear v. Sirr^fion. 

[6’m (1843) 6 QB 128 (138) : 114 ER 1197 
(1201):! LT (OS) Corr v. SmUh, (B 
the account was binding it would be an 
award and require a stamp as such.)] 

4. (1816) 128 E R 999 (1001) : 0 Taunt 


171 (175), Goodeon v. Forbes. 

5. (’84) 7 Mad 385 (387) (SB), Re/erencs 

under Stamp Act S . . 

6 . (’95) 10 32 (33) (DB), Gangaram 

Kushaba v. Narayan Babaji. 

7. (1812) 128 ER 667 (507) : 4 Taunt 704 
(704), RoxUledge v. ThomUm. 
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dutj must be taken to be its market- value at the time of making the award i But 

^ew 13 not correct and that in such cases, the award will 
be chargeable under cl. (b) of this article. (See also S. 27, Note 2.) Where ^ 

Monrt'“^*^r °^f property having no market-value, e.g., a Buddhist 

AOnastery, the stamp duty payable is the minimum under this article read with 


award securing an annuity the valuation for purpose of stamp 
aiitj has to be made m accordance with the provisions of section 25.^ 


6. Exemptions. — In addition to 
the following should be noted : 


the “Exemptions” mentioned in the article, 


. award given by the Inspector of Co-operative Societies appointed as ar- 

bitrator by the Registrar of Co-operative Societies under R. 22 framed by the Ben- 
gal Government under S. 43 of the Co-operative Societies Act, H of 1912. has the 
lorce or a decree and is not required to be stamped.^ 

An award made under the Land Acquisition Act (I of 1894) is exempt from stamp 
duty by virtue of S. 51 of that Act. 


7. Unstamped award — Effect, — An unstamped award is not admissible in 
ther^f ^ Court has no power to act upon it or to pass a decree in terms 


But an award is complete as soon as it is pronounced and the absence of stamp 
do^ not make it incomplete.® Further, an unstamped award may be admitted in 
evidence on payment of duty and penalty.® 

arbitrator signing an award on plain paper would be rendering himself 
Imble to prosecution.** (See Note 14 on S. 62.) 


Article 12 — Note 5 

1. (’36) 22 AJK 1936 Kang 204 (205) : 167 

Ind Cas 44 (DB), Maung P. Tun v. U. Sandi‘ 
ivara. (Value given in the application to 
file the award was held to be material 
only for purposes of jurisdiction.) 

"2. ( 36) 22 AIR 1936 Rang 204 (206) : 157 

Ind Cas 44 (DB), Maung Po Tun v. U. 
Sandiwara. 

3. (’96) 1896 All \V N 197 (197) (SB), ife/er- 

ence under Act No. X of 1879. S. 49. (By 
an award a sum of Rs. 6 per mensem was 
made payable to a certain person but without 
may mention whether the sum was secured 
or intended to be secured to the heirs or 
representatives of the person to whom it was 
payable — Held, that the award ought to 
be stamped as a document securing an 
annuity on the value computed accordinir 
to S. 26 (c) of the Act.) 

Article 12 — Note 6 

d. (’33) 20 AIR 1933 Cal 696 (696) : 60 
Cal 906:147 Ind Cas 177, Pahar Ujalaba 
Co-operative Bank v. Adu Bhuia. 

Article 12 — Note 7 

-I- (’28) 15 AIR 1928 Nag 166 (169) ; 107 Ind 


I Cas 668, Ram Kumar v. Kuahalchand. 

[ 2. (’24) 11 AIR 1924 Nag 204 (206, 207): 

78 Ind Cas 194, Aiuintram v. Alurlidhar. 
3. (’24) 11 AIR 1924 Nag 204 (206. 207): 

78 Ind Cas 194, Anantram v. Murlidhar. 
(’13) 1913 Pun Re No. 66 : 20 Ind Cas 491 
(492) (DB), Qotoardhandaa v. Kesho Ram. 
(In proceeding imder S. 20 of the second 
Schedule to the Code of Civil Procedure, 
on unstamped sward may be admitted in 
evidence and filed in court, after payment 
of stamp duty and penalty imder S. 35 of 
the Stamp Act. The fact that no suit to 
enforce the award is filed makes no difi'erence.) 
{See also (1797 101 E R 873 (873) ; 7 T R 96 
(96), Preston v. Eastwood. (If an award be made 
on an improper stamp and no application 
is made to e^orce the award, the Court will 
not set it aside on that groimd. It can be 
rendered valid on payment of duty and 
penalty.)] 

4.t(’24) 11 AIR 1924 Oudh 240 (240) : "3 
I. C. 336, Emperor v. Puttoolal. (Award 
directing partition.) 

(’28) 15 AIR 1928 Mag 166 (169) : 107 Ind 
Cas 668, Ramkumar v. Kushalchanti. (Do.) 



BILL OF EXOHAKGE 

*13. BILL OF EXCHANGE [as defined by S. 2 (2)^ 

* * ♦ * ♦] not being a Bond, bank-note or currency- 

note — 

b[(a) * * ♦ ♦ ] 


if the amount of the bill of note does not 
exceed 

Rs. 


Rs. 


[Art 13 ] 677 


If drawn 

If drawn 

If 

in sot of 

, in set of 

drawn 

two, for 

tliree, for 

singly. 

oai'h part 

each part 

of tho set. 

of the set. 

t' 

jRs. a. p. 

'Rs. a. p. 

1 

1 

Rs. a. p. 

1 

1 

)! 0 3 0 

1 

1 

1 0 2 0 

0 10 

1 


if it exceeds 
not exceed 


200 and does 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 


400 

600 

800 

1,000 

1,200 

1,600 

2.500 
5,000 

7.500 

10,000 

15.000 

20.000 


ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 


25,000 

and for every additional Rs. 10,000 or 
part thereof in excess of Rs. 30,000 
(c) where payable at more than one year after 
date or sight. 


200 


400 0 6 
600 0 9 
800 0 12 

1.000 0 15 
1,200 1 2 
1,600 1 8 
2,500’ 2 4 

5.000 4 8 
7,500 6 12 

10.000 9 0 
15,000 13 8 
20,000 18 0 

25.000 22 8 

30,000,27 0 

9 0 


0 

0 

0 

o; 

0 

0 

0 

0 

0 

o: 

0 

0 

0 

0 

0 


0 

0 

0 

0 

0 

0 

1 

2 

3 

4 
6 
9 

11 

13 

4 


3 

5 

6 
8 
9 

12 

2 

4 
6 
8 

12 

0 

4 

8 

8 


0 

0 

0 


0 
0 
0 
0 | 0 
0 0 
0 0 


2 

3 

4 

5 

6 
8 

0 0 12 
0 18 
o' 2 

0 3 

o: 4 

o' 6 

0; 7 

01 9 


0 3 


4 

0 

8 

0 

8 

0 

0 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


The same 
(No. 15) 
amount. 


duty as a Bond 
for the same 


a. 


The word, figure and braoket8“and (3)” were omitted by S. 6 of the Indian Finance Act, 1927 
(V of 1927). 


b. Entry (a) was omitted, ibid, 

c. This clause was substitiUed for the original clause (b) by S. 2 of the Indian Stamp (Amendm ) 


Act. 1912 (I of 1912). 


Provincial Amendments 


SIND 


Nothing in the Bombay Finance (Sind Il^of 1932) shall 

of 1938) or in the Bombay Finance Act, 1932 “^ct istt in res - 

affect the rate of stamp duty chargeable mrder the 

pect of a bill of exchange payable more than one year after date or sig 

—Sind Act I of 1938, S. 2 (2). [31-3-1938.] 


• [1879 — Art. 11 ; 1869 — Sch. I, Art. 1 and Sch. II, Art. 1 ; 1882 Seh. A, Art. 10 , 
A,^Arts. 4, 5,] 


—Sob. 


2 S A 37 



578 [Art 13 N 1-3] 


BILL OP EXCHANGE 


Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 


1 . 

2 . 

3. 


Synopsis 

Description of stamp. See Appendix C. 

Scope and applicability of the article. 

BUI of exchange payable on demand. 


4. 

5 . 


Clause (b/. 
Clause (c)» 


1. Description of stamp. — See Appendix C. 


the article.-This article prescribes the stamp 
o exchange. For the definition of the expression “bill of 

tlinr, ft-' ^ payable otherwise than on demand but not more 

than one year after (Ute or sight are assessed to a substantial amount of duty on 

an ad valorem scale. Bills payable more than one year after date or sight are ass^sed 
at a very much higher rate ad valorem. 


^ payment of any duty. They are not, like bills of 
ange, mere securities or documents for debt, nor are they so esteemed, but are 
treated as money m the ordinary course and transactions of business by the general 
consent of mankind, and on payment of them, whenever a receipt is required, it is 

always given as for money, not as for securities or notes.^ Bank notes are expressly 
excluded from the purview of the article. 


Currency-notes are also similarly excluded and are not liable to any duty. 
unde^^^Lticl^^ included in the expression “bill of exchange” are chargeable 

, , duty payable on some of the instruments mentioned in Arts. 6 and 49 is 

tne same as on a bill of exchange. 


3, Bill of exchange payable on demand. — Clause (a) of this article under which 
a ^nty ot one anna was chargeable on a bUl of exchange payable on demand was 
omitted by S. 5 of the Indian Finance Act, 1927 (V of 1927), with effect from Ist 
July 1927. Such a bill, if executed on or after that date, is, therefore, free from 
stanap duty. A demand draft dra^vn by a bank on its branch payable on demand 
IB a bill of exchange and is exempt from stamp duty by virtue of the above omission.* 

See the undermentioned cases^ bearing on cl. (a) when it was in force. 

„ A of credit is a bill of exchange payable on demand according to the de- 

tmition of the latter expression in S. 2 (3). It would, therefore, seem to require no 


Article 13 — Note 2 


1. (1758) 97 E R 398 (401) : 1 Burr 452 (457), 

Miller v. Race. 

See also Wharton, Law Lexicon, 14th Edition 
p. 110. 

Article 13 — Note 3 

1. (’28) 16 AIR 1928 Cal 666 (567, 669) J 

66 Cal 233 : 115 I. C. 177 (SB), In the matter 
oj Stamp Act. 

(’33) Mad S M p. 81. (Citing O O Mis., 1448 
Revenue, 27th July 1927 — Cheques and 
Bills of Exchange payable on demand have 
b^n exempted from stamp-duty by the 
Finance Act V of 1927— This exemption 


extends also to Hundis payable at sight and 
Demand Drafts.) 

Also see S. 2 (2) and (3) Note 11. 

2. (’08) 4 Low Bur Rul 320 (323) (FB), In re 

Netherlands Trading Society. (A second of 
exchange payable on demand does not re- 
quire to be stamped with a stamp of one 
anna when the hrst of the exchange has been 
stamped with a stamp of one anna.) 

(’18) 47 Ind Cas 561 (561) (Burma B. R.)* 
In re M. A. Raeburn Co. (An order on 
a firm to pay a specified sum of money to ft 
certain person or bearer is a bill of excbazigo 
payable on demand and is chargeable with 
a duty of one anna.) 
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duty by reason of the omission of cl. (a). But Art. 37 is a specia article which 
prescribes the stamp duty payable on this instrument A duty will, therefore, be 
payable under that article, though not under this article. 


In the undermentioned cases® arising under the previous Acts it was held that 
an order for payment of money which was not in the nature of a mercantile instru- 
ment was not a bill of exchange, and, therefore, required no stamp. Although 
the dehnition of a bill of exchange has now been extended m the present Act, such 
documents, if they are orders for payment on demand would be exempt from duty 
since the omission of cl. (a) by the Indian finance Act, 1927. 


4. Clause(b). — This clause prescribes the stamp duty payable on bills of 
exchange payable otherwise than on demand, but not more than one year after date 
or sight The duty is payable ad valorem and to assess the duty a scale is given. 
The Icale was revised by Act VI of 1910. The rates of duty were raised very consi- 
derably in the case of bills exceeding Rs. 1000. In the case of bills from R&. 000 to 
Rs. 1000, the increase was much smaller, while the old rates of duty were retauied on 
bills not exceeding Rs. 600, in order to exempt petty transactions from the enhance- 
ment of duty. This concession, however, produced unexpected results : advantage 
having been taken of it, in the case of big transactions, to escape the higher rate ot 
duty by drawing a number of small bills instead of a single instrument. Consider- 
able revenue was consequently lost which it was intended to be secured for Govern- 
ment by the amending Act of 1910. Act I of 1912 was, theretore, passed with a 
view to alter again the rates. It raised the duty on bills for amounts not exceeding 
Rs. 1000 in the same ratio as the enhancement which was effected m the case ot 
bills exceeding Rs. 1000 by the amending Act of 1910.^ 


(’03) 27 Bom 160 (153) ; 4 Bom L R 951 (FB), 
Nandu Bai v. Gau. (Letter by which a 
person authorizes his creditor to receive 
money from a third person who owes him 
money is not a bill of exchange payable on 
demand, but falls within the definition of 
conveyance and should be stamped as such.) 

(’89) 16 Cal 432 (435) (DB), Ramen Chetty v. 
Mahotned Ghouae. (where a cheque bearing 
a stamp of one anna was found to have 
been post-dated by 17 days and it was con- 
tended tliat it was really a bill of exchange 
payable 17 days after date and os such in- 
admissible in evidence as insufficiently | 
stamped, held that it was admissible in a 
suit to recover the amount of the cheque on 
its being dishonoured.) 

(1876) 1 App. Cas 654 (564) : 46 LJQB 
852:36 LT 414:24 W R (Eng) 1049. 
Miaa v. Currie (A draft drawn for the 
amount of bills of exchange, purchased for 
transmission abroad, which amount by the 
usage of bill brokers is due on the first foreign 
post-day next after the purchase, cmd which 
draft is dated, as of that day, is an order for 
the payment of money on demand and falls j 
within the description of a bill of exchange I 
payable on demand and is liable to duty as | 
such.) I 

(1871) 6 Q B 209 (212, 213) : 40 L J Q B 141 : 
24 LT 130, Bull v. O'SuUivan, (A post- 
dated banker’s cheque payable to order is 
available in the VtaTida of a person who took 


it with knowledge that it was post-dated, 
and is admissible in evidence with only a 
penny stamp.) 

(1877) 2 Ex L) 265 (267) : 46 LJQB 605 : 
36 LT 182:25 WR (Eng) 305, Gatiy v. 
Fry. (A stamped cheque payable to bearer, 
but post-dated, is admissible in evidence in 
an action brought, after the date of the che- 
que, by the holder, although he took with 
knowledge of the post-dating, since under the 
Stamp Act, 1870, the test of admissibility 
is whether the instrument appears, when 
tendered in evidence, to be sufficiently stamp 

ed.) 

3 (’69) 1 NW PH CRUS (144) <DB), 

Sree FiUhulwant Rao v. Futtehooddeen. (A 
written diiection given by a master to a 
servant for the payment of money belonging 
to the former in the hands of the latter was 
held to be not on order for the payment of 
money within the scope of the term used in 
Article 10, Sch. A, Act X of 1862, os amended 
by Act XXVI of 1867.) 

(’93) 17 Bom 684 (685) (FB), Ratulul Rat^il- 
das V. Frtz Bhukhan. (Plaintilf agreed to 
lend money to tho defendant for payment 
of his trade debts etc.— In pursuance of the 
agreement the defendant gave his creditors 
“chits” for certttiB sums — Heldf no stamp 
necessary for these chits.) 

Article 13— Note 4 

1 See the Statement of Objects and Rea- 
sons of the Bill No. 24 of 1911 
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CJovemment of India by a Notification^ have reduced, with effect from 
13th January 1940, the duty chargeable on bills made or drawn in and payable in 
liritish India and coming under this clause, to two annas for every one thousand 
rupees or part thereof of the amount of the bdl. By another Notification^ the same 
reduction has been effected from 22nd March 1941 when the bills are payable in 
the areas mentioned m the schedule attached to the Notification. (See also the 
items mentioned above under the heading “Reductions and Remissions.”) 


A bill ot exchange can, m view of Rs. 7 (1) of the Stamp Rules, 1925. be wTitten 
on more than one stamped paper, provided that a portion of it is written on each 
stamp paper used and the aggregate value of the papers is sufficient.-* 


exchange cannot be stamped with an adhesive stamp if the value of 
the bill exceeds Rs. 200.^ 


5. Clause (c). Where a bill of exchange is payable more than one year after 
date or sight, this clause provides that the same duty as a bond (Art. 15) for the 
same amount is chargeable in respect of such bill. 


The rates of duty payable on bonds have been raised in some provinces by 
amending Art. 15. On the principles discussed in Schedules (General) Note B 
the enhancement will also affect the duty payable under this article. 

It should be noted that the provision for bills drawn in sets of two or three is 
made only in the case of bills coming under cl. (b). In the case of bills falling under 
this clause no mention is made of any stamps on a second or a third of exchange 
in case they are dra^vn in sets. It is very significant that the next article contains 
a note that if a bill of lading is drawn in parts the proper stamp must be borne by 
each part. The absence of any such note in this article indicates that a stamp is 
required on only one part.* 


The expression “after sight” in a bill of exchange means after acceptance, or 
noting for non-acceptance or protest for non-acceptance.® 


'*‘14. BILL OF LADING (including a through bill of lading). | Four annas. 

N.B.— If a bUl of lad- 
ing is drawn in parts, 

' the proper stamp 

therefor must be 
borne by each one of 
the set. 


• [187»— Art. 12 ; 1869— Sch. II, Art. 9 ; 1862— Sch. A, Art. 11 ; 1860— Sch. A, Art. 6.) 


2. Finance Department (Central Revenue) 
Notification No. 1, dated the 13th January 

1940. 

3. Finance Department (Central Revenue) 
Notification No. 2, dated the 22nd March 

1941. 

4. fl9) 6 AIR 1919 Cal 235 (238) : 51 Ind 
Cas 88 (DB), Bissioanath v. Qobinda. 

Also see S. 2 (11) Note 9 , S. 10 Note 16 and 

S. 13 Note 4. 


5. (’80) 2 Mad 173 (1T4) (DB), Devaji v. 

Rama Kriahniah. 

(’82) 8 Cal 721 (723) : 11 Cal L Rep 310 (DB), 
Radhakarvlh Shaha v. Abhoychum Muter. 

Article 13 — Noth 5 

1. (’08) 4 Low Bur Rul 320 (323) (FB). 
re Netherlanda Trading Society. 

2. Section 21, Negotiable Inatnnnento 
Act, 1881. 
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Exemptions. 


a. 

b. 


(o1 BUI of lading when the goods therein described are 
received at I place within the limits of any port ^ 
defined under the “Indian Ports Act, 1889, and are 
to be delivered at another place within the limits 

of the same port. 

(61 ,,rBill of lading when executed out of the Provinces] 

and relating to property to be delivered in [the Pro- 
Vinces.] 

See now the Indian Ports Act, 1908 (XV of 1908). 

Substituted for “British India” by I. O. 

Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 14. 

Bombay Act VII of 1938, S. 4 (1). [ 31-3-1938. ] 

MADRAS See Madras Sch. lA, Art. 12. 

ORISSA Same as that of Madras. — Orissa Act \ 1 of 1943, S. 2. 

PUNJAB See Punjab Sch. lA, Art. 14. 

SIND 

The amendment made in ^ ^ 

(b) does not apply to Sind.— See Sind Act I of 1938, 2 (1). 

WEST PUNJAB See West Punjab Sch. lA, Art. 14. 

Reductions and Remissions. 

Por reductions and remissions tmder this article see Appendix X>. 

1 Bill of Lading.— For the meaning of bill of lading see Notes on S. 2 

in the nature of bills of ladmg and should bear a stamp , 

In the undermentioned case® it w-as S'^goods a sea going vessel 

term ‘bUl of lading’ was not confined to the carmg ^^f Com- 

and appUed equally to documents giv^ y^^^ bUls of lading issued by Inland 

pany relating to inland navigation, in y 

Steamer Companies has now been remitted. ^ ^ Act of 1879. 

2. Exemption (a).— This “o^b°e deUver Jd within the Umits 

It applies only when the goods are received and are to oe 

of the same port. 

— r ; under Stamp Act o/ 1899. 

1 . (’33) (Citing BP 425. ^ page 82. ® ^ 
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aSBSSHi-S-SSSSt 

BrHlJhM“n7ll2tar^‘’‘“*' <“0 «™P /"tj biU* of lading „„t of 

=,oep.,o?t%rp;;“"L“frrr.[.'?.£i'‘A’!;r“' “ ““ - 

4. Description of stamp.— See Appendix C. 


15. 


BOND [as defined by section 2 (5)] not being a De- 
benture (No. 27) and not being otherwise provided 

lor by this Act, or by the Court-fees Act, 1870 

where the amount or value secured does not exceed 

RS* lOe 


where it exceeds Rs. 10 and does not 

exceed 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


50 

100 

200 

300 

400 

500 

600 

700 

800 

900 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


Rs. 

50 
100 
200 
300 
400 
500 
600 
700 
800 
900 
1,000 


and for every Rs, 500 or part thereof in excess of 
Rs. 1,000. 

See Administration-Bond (No. 2), Bottomry Bond 
(No. 16), Customs Bond (No. 26). Indemnity 
-Bond (No. 34), Respondentia Bond (No. 56), 
Security Bond (No. 57). 

Exemptions. 

Bond, when executed by — 

(a) headmen nominated under rules framed in 
accordance with the Bengal Irrigation Act, 
1876, section 99, for the due performance of 
their duties under that Act ; 

(b) any person for the purpose of guaranteeing that 
the local income derived from private subs- 
criptions to a charitable dispensary or hospital 
or any other object of pubUc utUity shaU not 

I*® than a specified sum per mensem. 


Two annas. 


Four annas. 

Fight annas. 

One rupee. 

One rupee eight annas. 
Two rupees. 

Two rupees eight annas. 
Three rupees. 

Three rupees eight annas. 
Four rupees. 

Four rupees eight annas. 
Five rupees. 

Two rupees eight annas. 


* ® Arts. 12, 15 to 19 ; 1860-Sch. A, 
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>» 


a 


ff 

>> 

>9 






a 


a 


99 


99 


99 


99 


99 


99 


99 


99 


Three rupees 
“Three rupees twelve annas’ 
“Four rupees eight annas” 
“Five rupees four annas” 
“Six rupees” 

“Six rupees twelve annas” 
“Seven rupees eight annas” 
“Three rupees twelve annas’ 


Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 16. 

BIHAR See Bihar Sch. lA, Art. 15. 

BOMBAY I n 4r \ 

(i) In column 2 of Art. 15 the first four entries are the same as m the Centra 

Act ; thereafter 

For the words “One rupee eight annas” the words “Two rupees our 

‘Two rupees 

‘Two rupees eight annas” 

Three rupees” 

‘Three rupees eight annas” 

‘Four rupees” 

‘Four rupees eight annas” 

‘Five rupees” 

“Two rupees eight annas” 

—Bombay Act II of 1932, Pt. IV, S. 15 (5) (6). [1-4 1932.] 

(u) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 15. 

MADRAS See Madras Sch. lA, Art. 13. 

ORISSA See Orissa Sch. lA, Art. 15, 

PUNJAB See Punjab Sch. LA, Art. 15. 

Same as that of Bombay (i).-Sind Act 1 of 1938. [31-3-1938.] 

(U) See also Note given under Art. 1. Provincial Amendments.-5.«d. 

UNITED PROVINCES See United Provinces Sch. lA, Art. 

WEST PUNJAB See West Punjab Sch. lA, Art. 15. 

Reductions and Remissions. 

For reductions and remissions under this article see Appendix 

SYNOPSIS 


5. “The amount or value secured. 

6. Combination of bond and other instru- 

ments. . ^ • 

7. Section 40, U. P. AgricuiturUts Reiief 

Act* 

8. Description of stamp. See Appendix C. 

••ur DJf vuo vuu*»-*vv- .m..., * • n ltk\ 

1. • .‘Bond as defined by Section 2 (5).”^ee Notes on secUon 2 (5) 

2. “Not being a debenture.”— In order that ^h^s a^cle the^meaning of 

it is necessary, inter alia, that it should not he a debenture. 

-cr^rrl “dfibetituTe” SCO Noto 1 on Art. Zt. 


1. “Bond as defined by section 2 (5).” See 

Notes on Section 2 (6). 

2. “Not being a debenture.” 

8. “Not being otherwise provided lor by this 

Act.” 

Or by the Court-lees Act, 1870.* 


4. 
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f ® u ?PP’y ^ debenture and not being 

exnr^sTon^w'^'tf A®V’ question arises whether in view of the 

tore f otlierwise provided for by this Act” the words “not being a deben- 

otberJtR * redundant. These latter words are not redundant as the words “not 
this otherwise provided for aa a bond by 


being otherwise provided for by this Act.”— There is a difiference of 
opinion as to the interpretation of these words. According to one view, these 

T* provided for by any other provision of this Act dealing 

rmth bc^s. In other words, according to this view, it is only where the other 
proTOion under which the instrument falls deals with bonds that the apphcabUity 
ot this artic^ (to an mstrument which amounts to a bond as defined by S. 2 (6) is 

AT ^ ij articles in the schedule dealing with boiids are enumerated in 
the Note added to this article by the Legislature, e.g., Administration-bond, (No. 2) 

omry ond (No. 16), etc. According to this view, it is only where the instru- 
ment tails under one of these articles that it can be held to be “otherwise provided 
or withm the meaning of this article. But where the other provision is not one 
aealmg with bonds at all, an instrument containing a bond must be held to be not 

o erwise provided for by this Act and will fall within this article although it is also 
covered by some other article in the schedule. 


The other view takes the w'ords “not othenvise provided for” in an unrestricted 

sense as simply meaning “not provided for in any other part of the Act.” Hence, 

accordmg to this view, this article wdll not apply to an instrument falling within any 

other article irrespective of the question whether such other article deals with bonds 
or not. 2 


views may be illustrated with reference to an example. Suppose an 
amounts to a bond as defined by S. 2 (5) and also to a mortgage-deed 
j j r 1 ‘ "^cording to the first view, such an instrument is not “otherwise provi- 
ded for by this Act * as Art. 40 does not deal with bonds of any kind. But, according 
to tlie second view, the instrument must be regarded as “otherwise provided for” 
by this Act and, therefore, as not being within the scope of this article. 

But, suppose an instrument constitutes a bond as defined by S. 2 (5) and also a 

security bond chargeable under Art. 67. In such a case, according to both the views, 

this article will not apply. ^ It is submitted that the first view is correct. Otherwise, 

the express mention of “debenture” and the Note at the end of article would be 
meaningless. 

4, “Or by the Court-fees Act, 1870.” — This is a residuary article intended for 
bonds not otherw^ise provided for by the Stamp Act or by the Court-fees Act. The 
words Or by the Court-fees Act, 1870” were added after the words “Bond not 
otherwise provided for by this Act” in Art. 13 of Act I of 1879 (corresponding to the 
present Art. 15) by S. 18 (4) of Act VI of 1889. The provisions in the Court-fees 


Article 15— Note 3 

1, (’41) 28 AIR 1941 All 243 (258, 266) : 
I L R (1941) All 471 ; 195 Ind Cas 791 (FB). 
L. H. Sugar Factory, Pilibhi v. Moti. (Per 
Verma and MuUa, JJ.) 

2. (’41) 28 AIR 1941 All 243 (255) : I L R 
(1941) All 471 : 195 Ind Cas 791 (FB), L. H. 
Sugar Factory, Pilibhit v. Moti. (Per 
Bajpai and Dar, JJ.) 

iSte (’36) 23 AIR 1936 AU 481 (486) : 68 AH 
1083 ; 163 Ind Cas 614 (SB), In re Board 
of Bevenue U. F, (Note.— T his decision is 


self-contradictory. It holds that this 
Article does not apply to an instrumeat 
constituting a ‘bond’ and an “agreement’ 
as the mstrument is “otherwise provided 
for” under Art. 5. At the same time the de- 
cision holds that an instrument constituting 
a “bond and a mortgage-deed’’ will be gov- 
erned by S. 6— ^\■hich position is only con- 
sistent with this Article applying to the 
instrument.)] 

3. (’36) 23 AIR 1936 Lah 45 (46) : 17 Lah 

74 : 160 Ind Cas 276 (SB), In the matter of 
Stamp Duty, 
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Act appUcable to bonds are contained in Art. 6. Sch. II which prescribes a court-fee 

eighlannas for a “BaU-bond or other instrument of Jcrind^^^^ 

of an order made by a Court or Magistrate under any section of the Code ot Criminal 

Procedure 1898, or the Code of Civil Procedure, 1908, and not otherwise 

for by this Act” and S. 19 cl. (XV) which exempts bail-bonds iii 

payment of court-fee. Before the above amendment d v^s held m Kulwan^ v 
^M^bir Prasad^ that a bond given under the order of a Court as ®ccuri > ^ 

appeUant for the costs of the respondent in the appeal required 
Art 13 Sch I of the Stamp Act of 1879 and under Art.6 Sch. II of the Couit te 
Act 1870 By the amendment it was made clear that if an mstrument tails unde 
Art! 6, Sch. II or S. 19 cl. (XV) of the Court-fees Act it does not require stamp duty 

under this article. 

A security bond given under the Civil Procedure Code S. 55 ^ 

O 32, R. 6 {2 f or under O. 41 R. 5 or 6^ or for stay of execution in a Cause 

Court nendinff a decision by the HighCourt^ or for production of attached live-stock 

when c^aUed for® or given by a receiver appomted by the Court 

of his duties’ is a bond given in pursuance of an order made by a Court i 

of the Code of Civil Procedure, 1908, within the mcanmg of Art. 6, Sch. II ot t 

Court-fees Act, 

It has been held in the undermentioned recent Madras decisioi^ oVonrl^rAct 
bond given under the proviso to S. 17 (1) of the Provincial SmaU Cause Courts Act 

1887, falls within Art. 6, Sch. II of the Court-fees Act. But a c^trary i 
taken in the undermentioned Bombay case” that it is governed not by Art. P, ben. 
of the Court-fees Act but by Art. 1.3 of the St amp Act, 1 of 18^X 


Article 15 — Note 4 

1. (’88) 11 AU 16 (17): 1888 All W N 281 

(FB). 

Note.— 5 Suth W R Mis., 47 (48) deciding i 
that a security bond given for costs ot 
appeal to Privy Council came under Art. 

12 Ach. A of Act X of 1862 (which was a 
residuary article for bonds) and not under 
Art. 2 Sch. B of the Act (which prescribed 
duty for bail or security bond) must also 
bo held no longer good law. 

2. (’33) 20 AIR 1933 Lah 89 (90) : 14 Lah 

284 : 141 Ind Cos 301 (SB), Qhulam Muham- 
tnad V. Emperor. 

[iSee however (’30) 17 AIR 1930 Lah 854 
(854) ; 127 Ind Cos 361, Baluigat Ram v. 
Raltarwhand. (Security bond given under 
S. 55, C. P. C. — Lower Court holding that ^ 
document was inadmissible in evidence 
as being not, properly stamped — Held, 
opportunity should have been given for 
payment of duty and penalty under S. 35, 
Stamp Act.)] 

3. t (’26) 12 AIR 1925 Cal 906 (907) : 53 Cal 
101 : 89 Ind Cos 289 (SB), Reference under 
S, 113 read with O. 46 I?. 1, Civil P. C. (AIR 
1018 Cal 125 L Overruled.) 

(’29) 10 AIR 1929 Lah 205 (205) : 117 Ind 
Cas 226, Mahomed Ewaz v. Haji Naneh 
Mian. (In a cose under O. 32 R. 6, C. P. C. 
Article 57, Stamp Act, would also apply.) 

4. (’47) 34 AIR 1947 Nag 26 (31) : ILR (^46) 
Nag 49, Dadoo Balaji v. Kanhailal Dhana- 

ram. 


t(’36) 23 AIR 1936 Sind 41 (42) : 30 Smd 
L R 1 : 161 Ind Cas 945 (DB). In re Reference 
htj the District Registrar, Dadu. . . 

(’34) 21 AIR 1934 Lah 228 (229) : 14 Lah <08 . 
143 Ind Cas 12 (DB), JawaUimal v. Wi«n- 

[But^sce (’2.5) 12 AIR 1925 Lah 552 (554) : 

91 Ind Cas 772, Guramlitta Mai 
Mai Ramcha^ul. (Not followed in 
1934 Lah 228 : 14 Lah 708 and AIR 1929 Lah 

16 AIR 1929 Lah 205 (205) :117 
ind Cas 226. Mahomed 

6 (’14) 7 AIR 1914 Mad 6o2 * *^3 

Mad 17 : 20 Ind Cas 775 (SB). In re 
uniy Stamp 1899. (^o^^^^^ty boml 

executed for production of attached hve 
Block under B. 7 of Civil Courts Gu‘do made 
tinder powers conferred by S. 200, oi o 
C P. C., is a bond given in pursuance of an 
order made by a Court under a section of C. 

(IsUOAIR 1923 Cal 269 (270) : 49 Cal 997 : 

68 Ind Cas 730 (DB). Sarabo Musalmam v. 

ms., KirehTolo.] 

chamma v. Pedamuneyya. 
g (’97) 1897 Bom P J 167 (SB), CiinZ i2e- 

ference No. 7 of 1897. 
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A sec^ity bond given under S. 21 of the Provincial Insolvency Act is not gov- 
emed by Art. 6, Sch. II of the Court-fees Act. It has been held that Art. 67, Sch. 
i ot the btamp Act and not Art. 15, Sch. I applies to such a bond.i® 

Q i. follow that because a security bond falls within the scope of Art. 6, 

bch. II of the Court-fees Act it is not chargeable under the Stamp Act at all. If 

A article (i.e.. Art. 15) it wdl not be chargeable under the Stamp 

An ' A ^ comes under some other provisions of the Stamp Act such as Art. 

or Art. 57 it will be chargeable also with stamp duty'^ because the reference to 

Court-:fees Act is made only in this article and not in others. See also Art. 57 Note 

D and Notes on Art. 6, Sch. II of A.I.R. commentaries on the Court-fees Act, 1870, 
2nd (1949) Edn. 


5. The amount or value secured .” — Ad valorem stamp duty is chargeable 
imder the article on the amoimt or value secured by the instrument, according to 
the scale given. Where an instrument falls within cl. (c) of S. 2 (5) “the amount or 
value secured” by the instrument is the value of the grain or other agricultural 
produce, agreed to be made over to the creditor, as fixed by the instrument itself. A 
rise in the price of the grain or agricultural produce at the time of the institution 


10. (’36) 23 AIR (1936) Lah 45 (46): 17 

Lah 74 : 160 Ind Cas 276 (SB), Xn the matter 
of Stamp Duty. 

^1. (’47) 34 AIR 1947 Nag 26 (31) : ILR 

(194G) Nag 49, Dadoo Balaji v. Kanhaialal 
Bhanaram. (Security bond under O 41 
R S Civil P. C.) 

*(’25) 12 AIR 1925 Cal 906 (907) ; 53 Cal 
101 : 89 Ind Cas 289 (SB), Reference tinder 
o. 113 read with O. 46 R. 1, C.P.C. 

(’??) 20 ^R 1933 Lah 89 (90) : 14 Lah 284 : 

(SB), Qhulam Mohammad 
V. hmperor. (Security bond given under 
. oo (4), C. P. C., Art. 40 not applicable 
as no property is mortgaged— Article 67 
also not applicable.) 

(’29) 16 AIR 1929 Lah 205 (205) : 117 Ind 

Cas 226, Mahomed Ewaz v. Naneh Mian. 

(Security bond given for stay of execution 

m Small Cause Court ponding decision by 
High Court.) 6 J 

(’^^) 22 AIR 1935 Mad 380 (381) : 58 Mad 

Cos 559 (FB), Peda Pitchamma 
V. Rola Muneyya. (Security bond given 
^dor proviso to S. 17 (1), of Provincial 
Small Cause Court Act.) 

(’^^) 1 AIR 1914 Mad 652 (654) : 37 Mad 17 : 
20 Ind Cas 775 (SB), In re Reference under 
Stamp Act 1890. (Security bond executed 
mr production of attached live-stock under 
R* 7, Civil Courts Guide made under power 
conferred on Local Government by S. 269 
of old C. P. C.) 

(’23) 10 AIR 1923 Cal 269 (270) ; 49 Cal 997 ; 

Hid Cas 730 (DB), Sarabo Mtiaalmani v. 
Safar Mandal. (Security bond given in a 

claim case for producing certain attached 
goats.) 

(’34) 21 AIR 1934 Lah 228 (229) ; 14 Lah 708 : 
143 Ind Cas 12 J^ewalamal v, Oianchand. 

(AIR 1933 Lah 228 followed.) 

(’33) Mad S M p. 87. (Citing B P 1393-R., 


Mis., 13th November 1913 — Certain person 
executing document as sureties for safe 
custody of distrained property of judgment- 
debtor and binding themselves to pay cer- 
tain amount to Court — Obligation to pay 
money was to become void on production of 
the properties before Court — Held, Art. 6 
Sch. 11, Court-fee Act, applied and no duty 
was payable under Stamp Act.) 

12. *(’25) 12 AIR 1925 Cal 906 (907) : 53 

Cal 101 : 89 Ind Cas 289 (SB), Reference 
under Section 113 read with O. 46 R.1.,C.P.C. 
(’36) 23 AIR 1936 Sind 41 (42) : 30 Sind LB 
1 : 161 Ind Cas 945 (DB), In re Reference by 
the District Registrar, Dadu. (Security 
bond given under O. 41 R. 5 or 6, C. P.C. — 
Art. 57, Stamp, Act, applies.) 

(’29) 16 AIR 1929 Lah 205 (205) : 117 Ind 
Cas 226, Mahomed Ewaz Naneh Mian. 


(AIR 1925 Cal 906:53 Cal 101 followed.) 
(’20) 7 AIR 1920 Mad 939 (940) : 43 Mad 
363 : 57 Ind Cas 184 (PB), Amirthammal 
V. Maddalakaram. (Security bond given 
by receiver — Immoveable property also mort- 
gaged — Held, Art. 40, Stamp Act, applies.) 
(’33) Mad S M p. 87. (Citing Referred Case 
19 of 1911 and B Ps 164/llOO.R., Jlis., 7th 
September 1912, 264-R., Mis., 18th March 
1920. A, by a certain document, binding 
himself to pay to Registrar , Court of SmsU 
Causes, Madras, certain sum, being amount 
of decree of said Court and immovable pro- 
perty shown as security for the said sum. — 
Held, document was hable to duty under 
Art. 6 Sch. II, Court-fees Act, and under 
Art. 40 (b) Sch. I, Stamp Act.) 

(’33) Mad S M p. 87. (Citing Referred Case 7 
of 1919 in B P 264-R., Mis., 18th March 
1920. Instrument executed in favo^ of 
CiWl Court by Receiver binding himself 
and hjfl properties— Held, bond ahoxild be 
stamped both under Art. 6 Sch. II, Court-fees 
Art, and under Art. 40 Sch. I, Stamp Act.) 
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of a suit on the bond will not make the instrument insufficiently stamp^^ But 
where the instrument is silent as to the money value of the gram the market- value 
of the grain at the time of execution of the bond wiU be the amount on which stamp 

duty would be chargeable.® 

A document stipulated as follows : “You have caused me to 
which you have givL (as a loan) Rs. 400 sehasav ; you have ® 

shop after havin| settled that you shaU have one share an^d I 

half-share, in the profits of the firm that may be found to been realized bj th 

firm, after deducting the amount lent by you with mterest at the ^ 
per cent, per mensem and Rs. 9 as the annual rent of your shop . I f 

you the amount of the same whenever you ask for it; this 

the month of Magshar of Sambat 1935 ; I am to give you account of the same since 
that date. I shall pay up your money when account is settled, t 
that may remain after paying up your money, shall be divided be 
ing to the aforesaid agreement.” It was held that the mstrum stamn of 

Bs. 350 plus possible profits and that it should have ^ ^ 

at least Rs. 2-8-0.3 It is not understood how the figure of Rs. „„ount of 

the document itself mentions Bs. 400. So also it is not known n„,o,int of the 
Rs. 2-8-0 is stated as the stamp duty because for that st^p duty ^ j 

bond must have been above Rs. 400 but not exceedmg Rs. oOO ^ ‘> 7 “" possible 
figure 350 is a mistake for the correct figure 400 whi^ ^ ^ 

profits will be the proper amount for a stamp duty of Ks. 2 - 8 - 0 . 

Where A agreed to pay £2,20,000 to B but was entitled under the 

deduct £40,000 by way of certain compensation and other expenses i ^ h ^ 

the instrument must be stamped as a bond for the payment ot £ 2 , > 

Where interest accrues under the bond itself, stamp duty is 
the principal, and not on the amount of the interest (see S. 23) , p^^Ycrted 
terest according to savai system is added to an old debt and the ^ 
into principal, stamp duty is payable on the total amount. In ® ^ would pay 
case,’ however, a bond for a loan of Rs. 100 stipulated tha | instal- 

twico this amount, mcluding Rs. 100 for interest, total Rs. 200 g y 
ments. It was held that the amount secured by the bond was Rs. 200. bee also 

S. 23 and Notes thereon. 

As to the question whether in calculating the amount ^ ^ 

named in a bond is to be taken into account, see Note 18 on section ( ). 


See also the undermentioned case.® 


Article 15 — Note 5 

1. (’86) 13 Cal 268 (269) (VB),Bhairab 

Chundra v. Alek Jan, 

Also 800 S. 27 Not© 6. 

2. (’83) 7 Bom 137 (139) (FB), Magandas 
Khemchand v. liamchandra Hiraji. 

3. (’83) 1883 Bora PJ 14 (DB), Dhanjt 
Bhulji V. Vohra Bhaiji. 

Also see S. 2 (5) Not© 10. 

4. (’92) 15 Mod 193 (198) (SB), Reference 
bUnder Stamp Act S. 46. 

•t (’87) 1887 Bom P J 36 (FB), Samsudtn v. 
Dhakli. 

(1901) 3 Bom LR 133 (135) (FB), Vtthu v. 
Nathu Saa. 

Also se© S. 23 Not© 2. , 

6. (’82) 1882 Bom PJ 362 (FB), Khando 


t''’ rMot 26 Cal 179 (181) (FB), Sambhu 

document stipulated a. follows^ 

a%e3hgf(adv^c^“ money) on an 
;ay^:l^ a/ the mte of 2 ^ob P- -rL^e' 

Rotate.' 'i Vhail. in addition to the 
zar-i-peshgi aforesaid, continue to take ^der 

receipts further sums from the said 
th© aggregate amount whereof will com© to 
T>s 100”— HeW that the amount secured 
wi not Rs. 35 or Rs. 135 but Rs. 100.) 
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V. Combination of bond and other instruments.— An instrument may constitute 

both a bond as defined in S. 2 (5) and some other matter. In such a case, if the 

mstTument comprises distinct matters. S. 5 wiD apply and the aggregate of the duties 

that would have been payable had separate instruments been executed would be 
chargeable.^ 

Where the instrument does not comprise distinct matters, the following posi- 
tions arise : » o i 


1. The instrument may amount to a bond as defined in S. 2 (5) and also a 
debenture. (Article 27.) 

2. The instrument may amount to a bond as defined in S. 2 (5) and also 
aiy particular kind of bond specially provided for in the schedule, e.g, 
Administration-bond, Bottomry bond, Customs bond, etc. 

3. The instrument ma^’’ amount to a bond as defined in S. 2 (5) and also 
some instrument other than a bond or debenture. 

In 1 and 2 this article will not apply as such cases have in terms been excluded 
irom its purview. Such instruments will be governed by Art. 27 or any other 
artide that may be applicable to the particular case. There is no question of apply- 
mg S. 6 in such cases, as, in consequence of the specific exclusion contained in this 
article, the instrument falls within only one descripton in the schedule. 

In 3, the instrument will answer the description contained in this article as well 
as that in another article. Hence, S. 6 will apply and the instrument will be charge- 
able with the higher of the duties calculated under the two articles.^ See also S. 2 
(5), Note 13. 


7. Section 40, U. P. Agriculturists’ Relief Act.— Section 40 (1) of the U. P. 

Agriculturists Relief Act, XXVII of 1934, provides as follows ; “Notwithstanding 
anything contained in the Indian Stamp Act, 1899, and the rules made imder the 
Indian Registration Act, 1908, the stamp duty and the registration and copying 
fees on bonds of value or amount not exceeding rupees three thousand, executed 
by an agriculturist and registered imder the Indian Registration Act shall be as 
laid down in Schecule V.” 

For the text of material sections and Sch. V of the U. P. Agriculturists’ Belief 
Act, 1934, see Appendix J. 


Article 15 — Note 6 

1. ( 33) Mad S M page 86. (Citing B. P. 

1352-K., Mis., 6th July 1907. A executed 
in favour of 13 na instrument by which A \ 
undertook to pay B, for a term of three years, 
a rent of Rs. 70 per mensem for certain 
premises and Rs. 10 per month for three 
years for usS of furnitxiro and good-will of 
the trade or business carried on in the said 
premises in the name of C. The Board 
agreed with the CoUector in considering 
that the document should bear a stamp of 
Rs. 4-8-0 under Article 35 (a) (ii) for the 
lease of the premises and Rs. 2 imder Article 
15 as a bond for the entire sum of Rs. 360 
payable during the three years for the use 
of furniture and good-will of trade or business.) 

[See oZso (’05) 7 Bom LR 929 (931) (FB), 
Ramctiandra v. Dhoixdoo.- (Rent note 
providing for payment of rent and for pay- 
ment of balance for previous year — Heldt 
BO far as instrument was lease it was exempt 


frpm duty but agreement for payment of 
balance for previous year amounted to 
bond and should be stamped under Art. 
15 Sch. I.)] ^ 

2.t(’36) 23 AIR 1936 All 481 (482) : o8 AU 
1083 : 163 Ind Cas 614 (SB). In re Board of 
Revenue U. P. (Bond and mortgage.) 

(*41) 28 AIR 1941 All 243 (260, 267) ; I LB 
(1941) All 471 ; 195 Ind Cas 791 (FB), L. H- 
Sugar Factory, Pilibhi v. Moti. (Per Vernia 
and MuUa, JJ ;Dar and Bajpai, JJ. contrar— 
Article 1 5 will apply only if no other Article 
is applicable.) 

(’87) 9 All 585 (589) : 1887 AU W N 190 (FB), 
In the matter of Qajraj Singh. (Bond ana 
mortgage-deed.) 

(’33) Mad S M page 84. (Citing B. P- 2063, 

! 18th July 1883. Agreement to deliver two 
candies of coflfee in consideration of Rs* ^ 
found to be dueon a statement of accounts ^ 
Immoveable property motgaged as secun y 
for fulfilment of contract — Held, document 
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The section applies only to 
cannot be availed of where the 
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bonds executed by agriculturists and registered and 
document is not registered.^ 


8, Description ot stamp. — See Appendix. C 


*16 BOTTOMRY BOND, that is to say, any instru- 
' ment whereby the master of a sea-going ship 
borrows money on the security of the ship to 
enable him to preserve the ship or prosecute her 


; The same duty as a 
j Bond (No. 15) for the 
same amount. 


voyage. 


Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 16. 

BIHAR The stamp duty leviable under this article is increased by a surcharge : 

see S. 5 of Bihar Act XXV of 1948. [1-4-1948] in Appendix H. 

BOMBAY See the Note given under Art. 1,' Provincial Amendments (Bombay). 

MADRAS See Madras Sch. lA, Art. 14. 

ORISSA See Orissa Sch. lA. Art. 16. 

PUNJAB See Punjab Sch. lA, Art. 16. 

UNITED PROVINCES See United Provinces Sch. lA, Art. 16. 

WEST PUNJAB See West Sch. lA, Art. 16. 


1 Bottomrv bond, nature of.— Bottomry bonds are contracts m the nature 
of a mortgage o7a ship on which the owner or the master acting for the 
rows money^in circumstances of unforeseen necessity m a port of 
C to repL the ship or to pay for the repairs and despatch of the vessel ‘or the com- 
p “tion oTher voyage and pUges the keel or bottom of the sh.p ^ pro toto (a 

llrt for the whole) for repayment. If the ship is lost . llrrbond 

by any of the perils enumerated in the contract, the lende interest 

loLs his money ; but if the ship arrives safe then h^^Ln to the r sk of 

which is called maritime interest and may be m proportion to the risk ot t y B 

As seen above, the owner of the ship can tatn whe“e toe 

vital principle of this species of bonds that they necessary supphes. 

owner is known to have no credit, no resources for toese bonds and the 

It is this sUte of unprovided necessity that advanced on the 

absence of the necessity la their undoing. ^ Where mo y 

■ “ A A >4 000 .caIi a Art 14 I 1860*^Sch* Aj Art* 

♦ [187&— Art. 15 ; 1869 — Sch* I, Art. 6 ; 1862 — Sch* A, An* » 

Sugar Factory. Pilibkit v. Moti. (Per Full 
B^ch; Iqbal Ahmad, Ag. C. J., dissenting.) 

Article 16 — Note 1 

1. Hlosbury’s Laws oj England, Vol. I. 

2^Ti82®9^' ®i®66 E B 251 (254, 265) : 2 Hagg 
^A<to®294, TA. Duke oJ Bedford. (It la the 
Ke^ral character of bottamry bonds to 
fupemedo even former bon^ of the same 
Zllies, on the supposition that they operate 
for the protection of all pnor mforosts ) 
(’99) 22 26 (29) : 8 Mad L 

A A. Sahib Mercoyar v. R. Chett%. 

3 (1823) 166 EB 61 (63) : 1 Hagg Adm 

169 (176, 176), The “Nelson. 


fell under both Art. 16 and Art. 40 (b) ^d 
may, under S. 6, bo stamped under either 
article, duty in each case being the same*) 
IiSee also (’80) 4 Bom 19 (20) : 4 Ind Jur 
413 (FB), Chimnaji v. Ramu. (Instrument 
constituting a bond and agreement — Held, 
proper duty would have been eight annas 
for agreement, that being a higher dyty 
View that plaintiff may abandon claim on 
agreement and recover amount due under 
bond is not correct — See S. 6 Note 5.)] 

Also see S. 2 (6) Note 13, S. 2 (17) Note 22 

and S. 6 Now 7. 

Article 15— Note 7 

1. (’41) 28 AIR 1941 AU 243 (265) -ILR 

(1941) All 471 ; 196 Ind Cas 791 (FB), L. U, 
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’ ” BOTTOMET BOND 

personal security of the owner who also executed a hypothecation bond in respect 
of the ship. It was held that the transaction cannot be regarded as a bottomry bond ‘ 

hill 5 ‘<=3 ‘^an be provided on the personal credit of the owners or on a 

^L/bel ? bottomry bond ca^ot after- 

wards he given to secure the same debt, but a bottomry bond may be given at the 

same time and as a collateral security for bills of exchange drain L®thro^er = 

alia that^no'dniv *^i ‘ul® proviso (2) provides inter 

anv shin nv V ^ shall be chargeable in respect of any instrument of mortgage of 

win theriXrl specified in that section. This article 

WUJ, therefore, not apply m the case of bottomry bonds given in respect of shins 

registered under the Acts specified in S. 3, Proviso (2) ^ ^ 

3. Description of stamp. — See Appendix C. 

the ? ®ihar.) — ^The duty payable is the same as a bond for 

ampnrl on a bond has been enhanced by a subsequent 

^^^f^^'^o^^odment ^11 also affect the duty payable under this article, 
(bee bcbedules (General), Note B.) r . 


17. CANCELLATION. — Instrument of (including any 
instrument by which any instrument previously exe- 
cuted is cancelled), if attested and not otherwise 
provided for. 

See also Release (No. 55), Revocation of Settlement 

(No. 58-B), Surrender of Lease (No. 61), Revocation 
of Trust (No. 64 -B). 


Five rupees. 


Provincial Amendments. 


\ 


BENGAL See Bengal Sch. lA, Art. 17. 

BIHAR See Bihar Sch. lA, Art. 17. 

BOMBAY See the Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA,’ Art. 17, 

MADRAS See Madras Sch. lA, Art. 15. 

ORISSA See Orissa Sch. lA, Art. 17. 

PUNJAB See Punjab Sch. lA, Art. 17. 

UNITED PROVINCES See United Provinces Sch. lA, Art. 17. 

WEST PUNJAB See West Punjab Sch. lA, Art. 17. 

Reductions and Remissions. 

For reductions and remissions under this article see Appendix D 

1, Scope of the article. — The article is new. This article is a residuary provi- 
sion. The other articles providing for instruments of cancellation are Art. 55 (Re- 
lease), Art. 58-B (Revocation of settlement). Art. 61. (Surrender of lease) and Art. 
64-B (Revocation of trust). If the instrument in question comes imder any of 
those provisions, this article will not apply. Nor does it applv if the instrument 
is not attested. 


4. (’99) 22 Mad 26 (29) ; 8 Mad L Jour 169 
(DB), A, K, Sahib Mercayar v. R. Chetti. 

5. (1863) 138 E R 1262 (1272) : 22 L T (OS) 


158 : 93 R R 699 : 22 L J Ex 341 : 1 W R 
(Eng) 506, Stain Bank v. Shepard. 
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CANCELLATION '■ 

Where immovable property is sold to another by a registered deed, the title 
cannot be re-transferred to the original vendor except by a registered mstrument 
and this instrument would be a “conveyance” and not a mere canceUation how- 
ever it may be worded or described by the parties. 

A who owes to B Rs. 2,000, seUs to B his immovable property for Rs. 3,000 This 
sum is made up by the payment of Rs. 1,000 in cash a,nd the cancellation of A s 
liability for Rs. 2,000. Such canceUation is expressed in the sale-deed Duty 
must be paid on the sale-deed in respect of the whole amount of Rs. 3,000. Ihe 
payment of Rs. 5 as for canceUation under this article wm not reduce the value of 
thTfale-deed for purposes of stamp to Rs. 1,000. In such a case, the instrument 
wUl include both a canceUation and a conveyance and the provisions oi bs. o and 

6 wUl.— A wUl is an instrument as defined in S. 2 (14) althoug^h 

it is not Uable to stamp duty. Hence, an instmment cancelhng a wdl ^e 

covered by and chargeable under this article if such mstrument is attested. The 
duty chargeable has, however, been remitted. (See Reductions and Remissions 
by the Central Government, Item No. 112 in Appendix D.) 

3. Description ol stamp.— See Appendix C. 


*18. 


CERTIFICATE OF SALE (in respect of each 
property put up as a separate lot and sold) granted 
to the purchaser of any property sold by pubUc 
auction by a Civil or Revenue Court, or Collector 
or other Revenue-ofiQcer — 

(a) where the purchase-money does not exceed 

Rs. 10; 

(b) where the purchase-money exceeds Rs. 10 but 

does not exceed Rs. 25 ; 

(c) in any other case. 


Two annas. 


Four annas. 

The same duty is a Con- 
veyance (No. 23) for a 
consideration equal to 
the amount of the pur- 
chase money only. 


Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 18. 

BIHAR See Bihar Sch. lA, Art. 18, 

®°”(i)*^i column 2 of clauses (a) and (b) of Art. IS substitute the 

and “eight annas” for the words “two annas and jour aimas respectively. 

column 2 of clause (e) the 15 {5) (6). [1-4-1932.] 

(u) For the rate of stamp duty payable “s*Jhe*^Pro- 

of B^bay, Ahmedabad, Poona and such otl^^r “ties and Vto 

vincial Government may, by notification m t e extended mider S. 

^fof Zt ^etti: n of 1932 reproduced in Append!. A. 

(iii) See also Note given u nder Art. 1, Provincial Amendments (Bom baj^ 

• [1879— Art. 16.] 


Article 17— Note 1 

1. (’10) 32 AU 171 (176) : 6 Ind Cas 697 

(DB), Emperor v. Rameshardae* 


2. (’10) 32 AU 171 (175): 6 Ind Cas 697 

*(DB), Emperor v. Rameeh^das. 
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CERTIFICATE OF SALE 


provinces See Central Provinces Soh. 

SLVDRAS See Madras Sch. lA, Art. 16. 

ORISSA See Orissa Sch. lA, Art. 18. 

PUNJAB See Punjab Sch. lA, Art. 18. 

SINO 


lA, Art.18. 


(i) Same as that of Bombay (i ). — Sirid Act I of 1938. (31-3-1938.) 

■KnJnhi ^ stamp duty payable under clause (c) of Art. 18 in the city of 

v’nf Larkana and Nawabshah 

Si^cf ‘^™e"ded by Sind Act II of 1943 read with 

omcl Act \ of 1J49 reproduced in Appendix A. 


(iii) See also Note given under Art. 1, Provincial Amendments (Sind) 
UNITED PROVINCES See United Provinces Sch. lA, Art.18. 

WEST PUNJAB See West Punjab Sch. lA, Art. 18. 


Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 

synopsis 


1. Certificate of sale. 

2. Property sold in separate lots. 

3. Purchase-money only. 

4. Grant of fresh certificate. 


5. Stamp for sale certificate Inadvertently 

spoiled by Court-officer — Allowance for 
stamp. 

6. Description of stamp. See Appendix C. 


] Of sale. — This article prescribes a stamp duty for a certificate of 

A^’ r provision corresponding to this article. 

A certifacate of ^le issued by a Revenue Court or officer was, therefore, held not 
liable to duty The sale certificate issued by a civil Court under S. 259 of the Code 
o Civil Procedure, 1859, however, was liable to be stamped as a ‘‘conveyance” by 
virtue of the express provision in that section to that effect.^ 


of 1879, duty was for the first time imposed on a certi- 

ncate ot sale, whether issued by the civil Court or Revenue Court or Revenue-autho- 
rity. 


Under the present Act also this article applies to all certificates of sale. 

“instrument of sale” used in S. 135 of the Madras City Municipal Act, 

1919, includes a ‘‘certificate of sale.”^ A certificate issued under S. 15 of the Bengal 

^tm Taluqs Regulation, VIII of 1819, however, is not a “certificate of sale” within 

^e meaning of the article;® so also, a certificate granted under S. 14 of the Bengal 

Revenue Sales Act, XI of 1859, is not a certificate of sale chargeable under this 
article, ** ® 


■xp p^ificates executed by Local Fund servants, under Rule 11 of the Provident 
Timd Rules, are exempt from stamp duty.® 

Having regard to S. 29 (f), it is the duty of the 'purchaser to bear the expense of 
the proper stamp of a sale certifiate. 


Article 18 — Note 1 

1* ( 75) 8 Mad H C R 112 {113), Ccwe referred 

by the Board of Revenue. 

Also see S. 2 (10) Note 17. 

2. (’33) Mad S _M page 89. (Citing B P 347, 
Mis., 13th November, 1926 : 139-R., Mis., 
19th May 1930. A surcharge duty of 1^ 
per cent is leviable imder G. O. No. 4081 
1* & M., dated 21st September 1926, in res- 
pect of these instruments also.) 

3. (’31) Beng S M Vol. I, page 67, (Nor does 
»t require to bo stamped as a receipt, inas- 


much as it is exempted from liability to 
stamp duty by Proviso (1) to Section 3 of 
that Act.) 

(’40) Bihar S M page 152. (Do.) 

4. (’31) Beng SM Vol. I. page 67. (Certifi- 

cate is chargeable as a “conveyance” under 
Art. 23.) 

(’40) Bihar S M pa^ 153. (Citing 
Remembrancer’s opinion, dat^ the 24th 
February 1906 — Do.) _ 

6. (’33) Mad SM page 89. (Citing, BP 

217, 20th April 1892.) 
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CERTIFICATE OF SALE L 

A sale certificate cannot be refused on the ground that the stamp papers pro- 
duced are not in the name of the person producing them. 

2 Property sold in separate lots.— Article 16 of the Act of 1879, corresponding 
to this article, did not contain the words “in respect of each property put up as a 
senarate lot and sold.” It was held in the undermentioned Bombay cases that 
wLre\he lots of land sold to the same purchaser were contiguous, they >e 

romprised in one certificate of sale. After the iiitroduction of these words in the 

Act of 1899, the Bombay view is no longer good law. 

3 Purchase-money only.— Where property subject to an encumbrance was 
sold by auction in execution of a decree, there was a conflict of decisions, under the 
Act of 1879 as to whether the certificate of sale should be stamped accordin 
the amount ’of purchase-money only or according to the purchase-money toother 
with the encumbrance. The High Court of Bombay^ held that where a certificate 
of sale had expressly stated that the sale was made subject to the mortgage or charge 
right of the thud party, the principal sum due upon the mortgage or J ^ 

hi deemed to be a part of the consideration for the transfer under &. -4 and as such, 
the stamp duty was to be calculated on the purchase-money as we 1 as the encum- 
brance TheMhih Courts of Madras,* Calcutta ’and Allahabad took a contrary vie . 

They held that when property was sold under a decree ofCourt subject to mo g g 
or other encumbrance, it was not sold sohject to the “payment of the iM 

within the meaning of S. 24. Accordmg to this view 

where it was part of the consideration for the transfer that the encumbrance sliou 

be paid off. 

This conflict was set at rest by Act VI of 1894, S 5, ' ^he folloiHng 

proviso was added to S. 24, namely, “nothing in this section shall apply to any such 
Lrtificate of sale as is mentioned in Art. 16” (i.e. Art. 18 of the Act of 189 Jh Ihe 
word “only” was also added at the end of the second column of that article by b. 6 
of that Act. These alterations were retained in the Act ot i«JJ. 

It is quite plain now that such encumbrances are not to 
culating the stamp duty on the certificate of sale. (See also Not 

4. Grant of fresh certificate.- A Court having once a cerUficate of 

sale to an auction-purchaser is un der no obligation to issue 


6, (’33) Mad S - page 89. (Citing B P 

1336, Mia., 30th September, 1909.) 

Article 18 — Note 2 

1, (’83) 1883 Bom P J 277, In re Vitlial Oovind 

• 

(’83) 1883 Bom PJ 333 (FB), Nareidas v. 
Jivla. 

Also see S. 6 Note 10. 

Article 18— Note 3 

1. (’81) 5 Bom 470 (477) (FB), Sha Nagindas 

JeycfMnd v. Halalkore Nathwa Qfieesla. 

(’84) 1884 Bom P J 98 (DB), Panduraruj v. 
Balaji. 

(’80) 10 Bom 58 (69) (FB), In re Vishnu 

Keshav Sathe. ^ . 

(’91) 16 Bom 632 (636) (FB), Meer Kaxsur 

Khan V. Ebrahim Khan. 


(■94) 18 Bom 175 (177) (FB) Shantappa 
' bldambaraya. v. Snhnw Bamchaiulra Vella- 

pur. 

(’84) 1884 Bom PJ 261, Oulam Mahomed 
V. Magan. 

(’83) 1883 Bom PJ 333, Naraidaa v. Jiwaia. 

(Assumed.) 

(’85) 9 Bom 47 (49) : 1884 Bom P J 260 (FB). 
In re Ramkrishna. 

2. (’82) 6 Mad 18 (20) (SB), Refeierwe under 

Stamp Actf S. 49. 

(’84) 7 Mad 421 (422) (SB), Bejerence under 
Stamp Act, S. 46. 

3 (’84) 10 Cal 92 (96) : 13 Cal L Rep 164 

(SB), Reference to Board of Revenue. 

4. (’92) 15 All 107 (108) : 1892 AU W N 243 

Ju-ala Prasad v. Ram Naratn. 

2 S A 38 
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a proper stamp, in order that he may escape the penalty which he has incurred by 
r^son of the certificate being insufficiently stamped^ In the undermentioned case^^ 
it has been suggested that a second certificate on a proper stamp may be given to 
ficate^^^^^^^^ without prejudice to any question as to any penalty on the first certi- 

The purchaser himself may apply under S. 41 to the CoUector asking for the 
mistake to be rectified. ^ ® 

5. Stamp for sale certificate inadvertently spoiled by Court-officer— 
Allowance for stamps. — The purchaser at a court sale presented a stamped paper 
tor the engrossment of the sale certificate. The stamp was inadvertently pimched 
by some officer of the Court, but the paper was used as intended, and delivered 
to the purchaser. Subsequently, a Deputy Collector, treating the certificate as 
unstamped, levied the stamp duty together with a penalty. It was held that 
the document was duly stamped and that the amount levied should be refunded, 
ihe reason for making an allowance for a spoiled stamp under s. 49 is that the 
gtamp has become unfit for use, but in this case the stamp was not rendered 
nfit for use by punching, for the Court itself engrossed upon the paper the deed 
Uor which the stamp paper was presented.^ 

6. Description of stamp. — See Appendix C. 


♦19. CERTIFICATE OR OTHER DOCUMENT^evidenc- 
ing the right or title of the holder thereof, or any 
other person, either to any shares, scrip or stock in 
or of any incorporated company or other body cor- 
porate, or to become proprietor of shares, scrip or 
stock in or of any such company or body. 

See aUo Letter AUottment of Shares (No. 36). 


a [Two annas.] 


a. Substituted for the words “one anna” by Section 2 of the Indian Stamp (Amendment) Act, 
1923 (XLIII of 1923). ^ 


Provincial Amendments. 

BIHAR The stamp duty leviable under this article is increased by a surcharge 

by S. 5 of Bihar Act XXV of 1948 [1-4-1948. ]For the text of this Act see Appendix 

H. 

BOMBAY See the Note given under Art. 1, Provincial Amendments (Bombay). 
MADRAS See Madras Sch. lA, Art. 16A. 

ORISSA The stamp duty leviable imder this article is increased by a surcharge 
by S. 2 of Orissa Act II of 1945 [1-7-1915]. For the text of this Act see Appendix H. 
UNITED PROVINCES See United Provinces Sch. lA, Art. 19. 

WEST PUNJAB See West Punjab Sch. I-A, Art. 19. 


• [1879— Art. 17 ; 1869— Sch. II, Art. 4 ; 1862— Sch. A, Art. 20.] 


Article 18 — Note 4 

1. (’85) 9 Bom 526 (527) Nandran Motiran 
V. Karha BJiau. 

Also see S. 35 Note 18. 

2. (’30) 17 AIR 1930 Bom 392 (394) : 128 
Ind Cas 31 (FB), CoUector, Ahm^nagar v. 
Rambhau, 


3. (’30) 17 AIR 1930 Bom 392 (394) : 128 

Ind Cas 31 (FB), Collector, Ahmednagar v. 
Rambhau. 

Also see S. 41 Note 2. 

Article 18 — Note 6 

1. (’95) 18 Mad 236 (236) (SB), Befertnce 

under Stamp Act, S. 46. 
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Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 

1. Certificate of shares or stock. — Section 29 of the Indian Companies Act, 1913, 
provides as follows : 

“A certificate, under the common seal of the company, specifying any 
shares or stock held by any member, shall be prima facie evidence ot the title 
of the member to the shares or stock therein specified.” 

This article prescribes the duty payable on such a certificate. 

2. Scrip-certificate. — Where debentures or debenture stock are allotted upon 
the terms that the same shall be paid by instalments, it is usual to issue provisional 
bearer scrip-certificates to the subscribers, to be exchanged for definitive debentures 
or for stock-certificates when all the instalments are paid and to indorse upon the 
scrip-certificates the payments of the several instalments. The bearer of the certi- 
ficate, when the instalments are paid, is entitled to have the debentures or stock 
certificate issued to him.^ 

“Scrip” has been defined as follows in Wharton’s Law Lexicon ; 

“Scrip — a certificate or schedule ; also evidence of the right to obtain 
shares or debentm’es in a lim ited company, sometimes called scrip-certificate, 
generally part-paid and exchangeable for the certificate of share or the debenture 
upon payment in full.” 

The scrip of a foreign Government issued by it oi negotiating a loan is a negotiable 
instrument and passes by mere delivery to a bona fide holder for value. “ It was 
held that a scrip in a railway company was not goods, wares or merchandise within 
the exemption in the Stamp Act, 55 Geo. Ill, C. 184.® 

3. Stocks and shares — Distinction. — When the subscribed capital of a company 
has been fully paid up, it may be converted into ‘stock’ by a special resolution o e 
company. Stock is not divided into equal shares or parts and the 
numbered but it may be divided into amounts. Thus, a man holds I^. 10,000 wor 
of stock in a company where previously he held 100 shares of Rs. 100 each. 


4. Description ot stamp. — See Appendix. C. 


*20. CHARTER-PARTY, that is to say, any instrument 
(except an agreement for the hire of a tug-steamer) 
whereby a vessel or some specified principal part 
thereof is let for the specified purposes of the char- 
terer, whether It includes a penalty clause or not. 


One rupee. 


• [187&— Art. 18 ; 1869— Sch. 11 ; Art. 22 ; 1862 — Sch. A, Arts. 21, 6 ; 1860— Sch. A, Art. 16 , 


Article 19 — Note 2 

1. Halsbury’e Laws of England Vol. V, p. 
354. 

2. (1876) 1 App Cas 476 (490, 493, 497) ; 45 
L J Q B 748; 35 L T 179: 24 W R (Eng) 987, 
Qoodwin v. Robarts. 


8 tl846) 153 ER 1101 (1102, 1103): 16 
\j Ex 18:8 LT (OS) 121. Knight v. 

Article 19 — Note 3 

1. See (1874) 10 Ch 148 (154), Mortice v. 
Aylmer, 
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CHARTER-PARTY 


Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 20. 

BIHAR See Bihar Sch. lA, Art. 20. 

BOMBAY 

(i) In column 2 of Art. 20 substitute the words “two rupees’" for the words “one 

rupee.” — Bombay Act II of 1932, Pt. VI S. 15 (-5) (6)- [1-4-1932.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 20. 

MADRAS See Madras Sch. lA. Art. 17. 

ORISSA See Orissa Sch. lA, Art. 20, 

PUNJAB See Punjab Sch. lA, Art. 20. 

SIND 

(i) Same as that of Bombay (i). — Sind Act I of 1938, [31-3-193S.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Sind.) 

UNITED PROVINCES See United Provinces Sch. lA, Art. 20. 

WEST PUNJAB See West Punjab Sch. lA, Art. 20. 

1. Description of stamp. — See Appendix C. 

2, Charter-party. — Charter-party is an agreement in writing by which a ship- 
owner agrees to let an entire ship, or part thereof, to a merchant, for the carriage of 
goods on a specified voyage, or during a specified period, for a sum of money which 
the merchant agrees to jjay as freight for their carriage.^ 

A charter-party is to be distinguished from a bill of lading which is a contract 
in respect of particular goods. 

The words “whether it includes a penalty clause or not” were newly introduced 
in this article. 

A guarantee for the due performance of a charter-party does not require to be 
stamped under this article, and an agreement stamp under Art. 5 wiU be sufficient. 


Provincial Amendments. 

Articles 20A, 20B and 20C. 

BOMBAY 

(i) Insert the following entries after Ai't. 20, namely — 

“20A. Clearance list relating to the transactions ; The sum of duties payable 
for the purchase or sale of a Government security or a at the rates specified unde 
share, scrip, stock, bond, debenture, debenture stock Art. 5 or 43, as the 
or other marketable secmity of a like nature in or of be, m respect of each oi lu 

an incorporate Company or other body corporate lentries in suchhst on the valu 

submitted to the clearing house of a stock exchange, of the securities calculated 

{the making up price or the con 

(tract price, as the case may be. 

“[* * 

—Bombay Act VIII of 1947, S. 3 (2) [ 31 - 3 - 194 i.J 

a. Explanation is deleted by Bombay Act II of 1949, S. 7 [l-t-1949.] 


Article 20 — Note 2 

1 . Wharton’s Law Lexicon^ 14th Bdition, 


2^ (1867) 2 Q B 144 (149) : 36 L J Q U 
15 W R (Eng) 345. Rein v. Lane. 
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“20B Clearance Ust relating to the transaction for , The sum of duties payaWe 

the p®;hasi^ sale of cotl^n submitted to th^ ^rs^mlj-bl in rc;;ect^ of 

ing house of a Cotton Association. ^ of the entries in such 

list on the units of transac- 
jtions or parts thereof.” 

—Bombay Act XXIII of 1948, .S\ 12 (2) [31-3-1948.] 

a. Explanauou is deleted by Bombay Act 11 of 1949, S^7 11-4-1949.] „.,,.able 

“20C. Clearance list relatmg to the tran^ction for ^ ^ case 

the purchase or sale of buUion or specie submitted to ^^^11 of 

the clearing house of a BuUion Association. the^eiitries in such list on the 

units of transactions or parts 
thereof.” 

-Bombay Act II of 1949, S. 1 (2). [1-4-1949]. 

(ii) See also Note given under Art. 1. Provincial Amendnients 

*21. [Omitted by Section of the Indian Finance Act, 1J27 { oj 

Note— The omitted Article 21 ran as follows 

‘‘21 Cheque [as defined by section 2 (7)] One anna. 

1 Cheques.-Article 21 which prescribed a duty of one amia 
repcal'ed by the Finances Act, V of 1927, with effect from 1st July 1927. No duty 

is, therefore, payable on cheques from that date. 

Under this article a cheque was liable to duty iiTespective ® 
of. Similar was the position under the Act of 1 8(i0 also. But under 
Acts a cheque exceeding Rs. 20 in value only was reipiired to be stampeU. 

See the undermentioned cases^ decided under this article. 

+22. COMPOSITION-DEED, that is to say, any instru-. Ten rupees, 
ment executed by a debtor whereby he conveys his 
property for the benefit of his creditors, or whereby 
payment of a composition or dividend on their debts 
is secured to the creditors, or whereby provision is 
made for the continuance of the debtor’s business 
under the supervision of inspectors or under letters 
of licence for the benefit of his creditors. , 

Provincial Amendments, 

BENGAL See Bengal Sch. lA, Art. 22. 

BIHAR See Bihar Sch. lA, Art. 22. 

BOMBAY 1 “twenty rupees” for the words 

(i) In column 2 of Art. 22 substitute the 4-1932 1 

“ten rupees.”-Bam6ay Act 1 1 of 1932, Ft. IV . S. 15 {o) (b). [1-41^ 

• [187»-Art. 19 ; A Aftr 22 '?* 1860 -sJh: A, Art. 17.] 

+ri879— Art. 20 ; 1869— Sch. II, Art. 28 ; 1 862 &cn. a, ^ 


Article 21— Note 1 
1 . (’94) 1894 Pun Re No. 69 Page 229 (231) 

lT>li),Damodarda8 v. Maior Doran, (iwo 
cheques for f35 and f2B respectively drawn 
in British India and stamped with a penny 
stamp each wore held not to bo duly stuped, 
proper stamp being one-anna stamp.) 


12 AIR 1925 Cal 1007 (1009) : 52 Cal 
‘67^ 90 Ind Caa 69. Mitchell v 

A K knnerU. (In India a POSt dated 
cheque is admissible in evidence although 
it boars a stamp representing duty payable 
in respect of a cheque, and not an ad valorem 
duty payable in respect of a bill of exchange.) 
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COMPOSITION-DEED 


OMSSA See Orissa Sch, lA, Art. 22. 

Punjab Sch. lA, Art. 22. 

olND 

nn Bombay (i).~Sind Act I of 1938. f31-3-1938.1 

UNITED PROVINCES^^'sre 11*^^^'^' Provincial Amendment (Sind). 

WEST PTTMTAR Provinces Sch. lA, Art. 22. 

WEST PUNJAB See West Punjab Sch. lA, Art. 22. 

of inLume3"“/lT’an®®a‘^^~^*'® definition given in this article covers three classes 

ment Xr ebv nlv4ient "^"‘Btors ; (2) an arrange- 

(3) an inStorSdLd Lr ‘Bvidend is secured to the creditors 

benefit ofThe creddorf^ B ht f 

that the essential tesl nf ‘ ’ . been held m the undermentioned case^ 

iiirof debts due lnd haMn"r^T ‘°"''^ ^ 

ferrinff propertv to tni< 5 fpp=i f ^ absence of such compounding, a deed merely trans- 
decisiL^ i^Tn^^sLent wfth ^ composition-deed. The 

to deBi'L^e whefhTa ^ and not its form that is to be looked to, 

Ld of cTveyance." com position -deed falling under the first head or a 

debtor and* h^if 'f- “®*rument entered into between an insolvent 

oversee thl wfndinu «PP°;"t.'"g °r ™ore person or persons to inspect and 
ersee the wmdmg up of such msolvent’s affairs on behalf of the creditors.* 

a man whn u " “*®t*'ument in ivriting whereby the creditors of 

debts engagements give him time for payment of his 

debts, ^ai^^undertake that in the meantime he should be free from arrLt for debt.* 

4. Description of stamp. — See Appendix C. 


*23. 


CONVEYANCE [as defined by section 2 (10)] not 
being a Transfer charged or exempted under No. 62,- 
where the amount or value of the consideration 
for such conveyance as set forth therein does not 
exceed Rs. 50 ; 


Eight annas. 


* 7,^ l/f ’ 1869— Sch. I, Art. 15 ; 1862— Sch. A, Arts.^23, 24, 25 ; 1860— Sch. A, 


Article 22 — Note 1 

1. (’14) 1 AIR 1914 Bom 55 (57) : 38 Bom 

676 : 24 Ind Caa 730 (DB), Chandrashankar 
V. Bai Magan. (The Stamp Act may not 
be strictly speaking in pari materia with the 
I^gistration Act but the term ‘‘composi- 
tion deed” should be taken as having the 
same meaning as that given in the Stamp 
Act.) ^ 

2. (’12) 16 Ind Cas 850 (850) (DB) (Bom). 
Shtkh Adam v. Chandrashankar. (The deed 
m this case was the same as in AIR 1914 
Bom 65 : 38 Bom 576.) 

(’93) 16 Mad 86 (89) : 3 Mad L Jour 30 
' j 'S'M56oraya v. Kythalinga. (A debtor 
Mid the firm of which he was a member 


were adjudicated insolvents. Subsequently 
the creditors met and passed resolutions 
that a composition of 50 per cent in the 
rupee be accepted in full satisfaction of the 
debts, that security of plaintiff’s firm be 
accepted for payment of the composition 
money and for that the property of the in* 
solvents be transferred to the plaintiff. A 
deed was executed giving effect to these 
resolutions — Held that the deed was a com- 
position debt and not a deed of conveyance.) 

Also see S. 2 (10) Note 3 and S- 3 Note 12. 

Article 22 — Note 2 

1. Wharton’s Law Lexicon, 14th Edition. 

Article 22 — Note 3 

1. Wharton’s Law Lexicon, 14th Edition 
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where it exceeds Rs. 50 but does not exceed Rs 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


100 

200 

300 

400 

500 

600 

700 

800 

900 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


100 

200 

300 

400 

500 

600 

700 

800 

900 

,000 


and lor every Rs. 500 or part thereof in excess of 
Rs. 1,000. 

Exemption 

Assignment of copyright by entry made under the 
n ndian Copyright Act, 1847, section 5. 

So© now the Indian Copyright Act, 1914 (III of 1914). 


One rupee. 
Two rupees. 
Three rupees. 
Four rupees. 
Five rupees. 
Six rupees. 
Seven rupees 
Eight rupees. 
Nine rpees. 
Ten rupees. 
Five rupees. 



Provincial Amendments. 

BENGAL 

(i) See Bengal Sch. lA, Art. 23. 

(u) For the increment of duty on instruments of sale pTlcutta 

situated within the limits of the Calcutta Municip^ty, see S- section see 

Improvement Act. 1911 (Bengal Act V of 1911). For the text of this section, see 

Appendix J. 

BIHAR See Bihar Sch. lA, Art. 23. 

BOMBAY 

(i) In column 2 of Art. 23 the first three entries are the same as in the Central 
Act ; thereafter substitute — 

’ A A 


for the words “Three rupees” the words “Four rupees eight annas. 

„ “Four rupees” „ “She rupees. onrioq ” 

„ “Five rupees” „ “Seven rupees eight annas. 

'‘Sit “Nine-rupees. 

” “Seven mpees” ” “Ten rupees eight annas. 

“Fiaht “Twelve rupees. 

“NiLrupLs” :: “Thirteen rupees eight nnas. 

** <<m ^ »» ‘ Fifteen rupees. 

:: “F^em^pti” :: “seven rupees eight annas.- 

-Bombay Act II of 1932, Ft. IV, S. 15 (5) (6). [1-4-1932.] 

(u) For the rates of stamp duty payable under ^g®p“o^no°ilH3OTern’ 

Ahmedabad, Poona and such other cities and ur _ I . behalf and to which 

ment may, by notification in the ^ j under S 16 of that Act, see 

Part V of Bombay Act II of 1932, has been extended under &. 

Part V of Bombay Act II of 1932 reproduced m Appendix A. 

(in) See also Note given under Art. 1, Provincial Amendments (Bombay.) 

CENTRAL PROVINCES 

(i) See Central Provinces Sch. lA, -Art. 23. 




“Four rupees eight annas. 

“Six rupees.” ,, 

“Seven rupees eight annas. 

“Nine-rupees.” 

“Ten rupees eight annas. 

“Twelve rupees.” 

“Thirteen rupees eight nnas. 

“Fifteen rupees.” 

“Seven rupees eight annas. 
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CONVBYAKCB 


(ii) For the increment of duty on instruments of sale of immovable property 
situated within the area to which the Nagpur Improvement Trust Act, 1936, extends 
or situated within the limits of the City of Jubbulpore, see S. 77 of the Nagpur Im- 
provement Trust Act, 1936 (C. P. Act XXXVI of 1936 and S. 2 of the City of Jub- 
bulpore (Improvement Dut^' Act, 1948 (C, P, & Berar Act LVIIIofl948. For the 
text of these sections see Appendix J. 

MADRAS 

(i) See Madras Sch. lA, Art. 19. 

(ii) For the increment of duty on an instrument of sale of immovable property 
situated within the lim its of the City of Madras or of a municipality, or in the area 
under the jurisdiction of a local board, see S. 135 of the Madras City Municipal Act, 

1919 (Madras Act IV of 1919), S. 116A of the Madras District Municipalities Act, 

1920 (Mad. Act V of 1920) and S. IlOA of the Madras Local Boards Act, 1920 (Mad. 
Act XIV of 1920.) For the text of these sections see Appendix J. 

ORISSA See Orissa Sch. lA, Art. 23. 

PUNJAB See Punjab Sch. lA, Art. 23. 

SIND 

(i) Same as that of Bombay (i ). — Sind Act I of 1938. [31-3-1938.] 

(ii) For the rate of stamp duty payable under Art. 23 in the City of Karachi 
and the towns of Hyderabad, Sukkur, Mirpurkhas, Larkana and Nawabshah, see 
Part V of Bombay Act II of 1932 as amended by Sind Act II of 1943 and read with 
Sind Act V of 1949, reproduced in App. A. 

(iii) See also Note given under Art. 1, Provincial Amendments (Sind.) 

UNITED PROVINCES See U. P. Sch. lA, Art. 23. 

WEST PUNJAB See West Punjab Sch. lA, Art. 23. 

Reductions and Remissions. 

For reductions and remissions under this article see Appendix D. 


Synopsis 


1. Description of stamp. See .-Vppendix C. 

2. Scope and applicability of the article. 

3. Consideration. 

4. Stamp duty how calculated. 


5. Consideration not set forth in deed— Duty 

whether payable. 

6. Surcharge. 

7. Exemption and remission. 


1. Description of stamp. — See Appendix C. 

2. Scope and applicability of the article.— This article prescribes the stamp 
duty payable on a conveyance. The duty charged is ad valorem and is to be assesse 
on the amount or value of the consideration set forth in the conveyance. 

This article applies to a conveyance as defined by S. 2 {10)* Hence, the article 
will not apply to transfers which are otherwise specifically provided for ^ 
as such transfers are excluded from the definition of “conveyance’* in S. 2 ( /■ 

Further, the article itself expressly excepts transfers charged or exempt^ 
under Art. 62. Thus the sale of a bond^ or the transfer of the benefit of a mor 


gage® will fall under cl. (c) of Art. 62 and not under this article. 


Article 23 — Note 2 

1. (’47) 34 AIR 1947 All 104 (105):ILR 

(1946) AU 705 : 231 Ind Gas 366 (DB), 
Jwala Bank v. Sheobodh Chandra. (The 
document by which a Hindu widow sur- 
renders her life interest in her husband's 
property in favour of her daughters is not to 
be stamped either as a gift or a conveyance or 
transfer. It is sufficient to stamp it is a release) 


(’45) 32 AIR 1945 Lah 69 (72) : ILR (1946) 
Lah 185 (SB), Miran Baksh v. 

(Article 23 cannot apply unless Arts, o au 

40 are ruled out.) .. 

2. (’34) 21 AIR 1934 Oudh 344 (3^ 

Ind Gas 532 (DB), Jang Bahadur v. Bhaggoo, 

Also see Art. 62 Note 6. /nR) 

3. (’37) ILR (1937) 2 Gal 486 (490) (DB), 

In the matter oj Kamala Banjan Rag. 



CONVEYANCE 
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Where however, the document amounts to a conveyance as defined in S. 2 
not and is not covered by Art. 62, it is chargeable under this article. Ihus, where 

Fir r 

tion and that this article (Article 23) applied. 

A schedule appended to a deed of iSS 

this article or under any other article.^ See S. 4 Aote /. -Also ^ .y 

on S. 2 (10). 

o Consideration.— The stamp duty, under this article, being payable on the 
amount or value of the corundemticm for a conveyance, it becomes necessary to d ^ 
mine what the consideration for a particular conveyance is. Sections 4 zo an 
28 lav doivn special rules for determining the consideraUon ^ certa'n cases. A 
ference may, therefore, be made to those sections and Notes theicon. 

In the undermentioned case^ a company conveyed its 
railway company under statutory compulsion. Hie *' ^ „j.gmjges 

awarded to the transferor company certain amount as the “ - ii for C of 

and the buildings thereon and also allowed an amount as compensa 

business. It wts held that the amount allowed as 

business was a part of the consideration and the duty was therefo I y 

4. Stamp duty how calculated.— The stamp duty is to be ® 

consideration as set forth in the conveyance, whatever may ® ^ j stated to bo 

property conveyed.^ Thus, where the consideration for a ^ale-deed is stai 

Rs. 3000 but the actual value of the property sold is^ found to be Ks. lO.UUU, 
duty is leviable on Rs. 3000 and not on Rs. 10,000. 


4. (’40) Bihar SM page 155. (The Tata 

Iron and Steel Company, Limited, haying 
paid off the loan of debenture stock raised 
by the Indian Collieries Syndicat-e, Limited, 
as also whole of the cumulative preference 
shares issued by that body, purchased for 
cash the whole of the ordinary share capital 
of the Syndicate and had these transferred 
to itself. The Syndicate then ha\nng only 
one shareholder went into voluntary liqui- 
dation, and the Tata Company asked the 
liquidators to cause the property and assets 
of the Syndicate to bo transferred to the 
company. A deed was accordingly drawn 
up evidencing such transfer and characteris- 
ing it as a transfer of trust property, with- 
out consideration, from a trustee to a bene- 
ficiary. The document was stamped with a 
stamp of Rs. 10. Rs. 6 being for a trai^fcr 
under Art. 62 (e) of Sch. I of Act II of 1899 
and the balance for a release under Art. 55 
(b). On a reference to the High Co\irt 
(Calcutta) under S. 57 (1), it was hold that 
Art. 62 (e) did not apply to this was not a 
case of transfer of trust property, without 
consideration, from a trustee to a beneficiary, 
the transferoo company not being a benefi- 
ciary in whom ownership ha<l already yes^u 
(for the assets of the Syndicate until dissolu- 
tion continued to belong to the Syndicate), 
nor could the liquidator ho held to bo a trus- 


tee, nor the transfer, a transfer without 
consideration. The document was accord- 
inzlv found to attract duty under Ait. -^5, 
Sch I, Act II of 1899, on the '''hole sp pmd 
bv the Tata Company on account ot tno 
debenture loan anef bpUi P-ferenoo sharea 
and ordinary shares. The duty of Rs. .> tor 
rilea^e und^^r .4rt. 55 (b) wno not payable, 
such release being merely nncdlarj to the 

main purpose of the deed.) 

(’31) Beng SM Vol. I. page 69. 

5 (’71) 6 Mad HCR (App) 36 (36), 

Proceedings 3rd, November 1871. 

Article 23 — Note 3 

1. (’87) 12 App Cas 315 (322). 

of Inland Revenue v. Glasgow and S. ■ i/* 

Co. 

Article 23— Note 4 

1 (-97) 20 Mad 27 (29) (SB), fle/erence utuUr 

tr^sflrring^ ^ interest in promissory note 
efrtain omoun^-HeW that amount 

of consideration ‘'o'', “'® . *■“ 
into accoimt for calculatmg duty.)] 

2. rO"?) 20 Mad 27 (29), (SB) Reference under 

Stamp Act, S. 46. 
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In determining what is the consideration as “set forth in the deed,” it is only 
me terms of the document that can be considered and not extraneous circumstances.^ 
But the words “as set forth therein” do not mean that the Rvenue-authorities 
must have regard only to what the parties to the instrument have elected to state 
the consideration to be ; but that the duty must be assessed upon the amount or 
value of the consideration for the transfer as disclosed upon an examination of the 
terms of the instrument as a whole.** Thus, where a transferor is indebted to the 
transferee and the consideration in the conveyance is stated to be that debt less 
the amount waived by the transferee, the stanp duty is to be paid not on the consi- 
deration stated in the conveyance but on the whole debt.® 

Where two or more properties are sold for a single consideration, the duty is 
chargeable on the consideration as a whole and not by splitting up the consideration 
in proportion to the several items of the property.® Section 5 does not apply to 
such a case as the expression “distinct matters” in that section does not mean dis- 
tinct items of property. In such a case, even if the details of the consideration 
are set forth by specifying the price of each item of property, the position would 
not be altered.’ Thus, where an instrument purports to convey two or more pro- 
perties for a sum of money composed of items described in the instrument as the 
values of those properties, the duty is to be calculated upon the aggregate sum 

specified and not upon the various items composing that sum.® (See also S. 5, 
Note 10.) 

Where by one and the same deed a conveyance of freehold lands and good-will 
and a tra,nsfer of interests secured by leases were effected when the Act of 1879 was 
in force, it was held that the duty on the conveyance of freehold lands and good-will 
should be calculated under Art. 21 (present Art. 23) and the duty of Rs. 5 on the 

transfer of each of the interests secured by the leases should be paid under Art. 
60 (present Art. 62).® 

A certificate granted for the sale of a share of a revenue-paying estate under 
S. 14 of the Bengal I.and-revenue Sales Act, XI of 1859, on payment of the arrears 
of revenue due therefrom, being chargeable as a conveyance, the duty is to be cal- 
culated on the amount of the arrears paid which is the value of the consideration.*® 

See also tee undermentioned cases.** 


3. t (’35) 22 AIR 1935 Rang 243 (244) : 13 
Rang C13 : 157 Ind Cos 538 (SB), In re 
C, H. Af. jV/. I/. A. Chettyar Firm. 

(’89) 16 Cal 432 (435) (DB). Ramen Chetty v. 
Mahomed Qhouse. 

(’25) 12 AIR 1925 Bom 527 (528) : 90 Ind 
Cas 686 (DB), Ram Prasad v. Shrinivas. 

(’03) 27 Bom 279 (280) : 6 Bom L R 28 (FB), 
Sakharam Sluinkar v. Ramchandra Babu. 
[See however, (’03) 27 Bom 150 (153) : 4 
Bom L R 951 (FB), Nandubai v. Oan. 
(Transfer to creditor in lieu of debt — 
Amount of consideration not specified in 
deed — Amount of debt due is consideration 
and stamp duty must be paid on such 
amount. Note. — It is conceived that the 
Court can ascertain amount of debt by 
external evidence.)] 

4. (’35) 22 AIR 1935 Rang 243 (244) : 13 
Rang 613 : 157 Ind Cas 638 (SB), In re C. R. 
M. M. L. A. Chsttyar Firm. 

Also see S. 27 Note 2. 

6. (*35) 22 AIR 1935 Rang 243 (244) ; 13 

Rang 613 : 167 Ind Cas 638 (SB). In re C. R. 
M. M. L. A. Chettyar Firm. 


Also see S. 24 Note 3. 

6. (’33) 20 AIR 1933 All 321 (323) : 65 All 
468 : 143 Ind Cas 486 (FB), Ram Swarup v. 
Joti. (Sale of several bonds to same pur- 
chaser by same deed.) 

(’31) Beng S M Vol. I p. 18. (A person con- 
veyed his tenant-right in 20 bighas of land 
to three persons, who purchased in threo 
equal shores — Held, that the conveyance 
was a single transaction and that there were 
not three distinct matters within the mean- 
ing of S. 6.) 

7. (’33) 20 AIR 1933 All 321 (323) ; oo AU 
468 : 143 Ind Cas 486 (FB), Ram Swarup 
v. Joti. 

8. (’73) 10 Bom HCR 354 (355) (FB). In 
re Tukatram Hari Aire. 

9. (’96) 23 Cal 283 (288) (SB), Refererwe 
under Stamp Act 1879, S. 46. (Und^ the 
the present Act the duty on a transfer oi 
lease is chargeable as on conveyance See 
Axt. 63 — The case is therefore no longer 

good law.) ^ 

10. (’31) Beng SM Vol. I p^ 67- 
Legal Remembrancer’s opinion, dated 
Februarj' 1906.) 
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5 Consideration not set forth in deed— Duty whether payabie.— mere the 
amomt or value of the consideration is not set forth m the instrument, this article 

will not apply 

Section 27 enacts that the consideration must be set fortli ^ ^ 

an instrument of conveyance. If in contravention of the provisions of that section 

the executant omits to state the consideration with mtent 

ment, a prosecution would lie agamst him under S. 64. The to causing 

newer in such a case, to ascertain the value of the property '''\th a view to causing 

the instrument to be stamped. It would appear, therefore, that the 

will not be required to be stamped at aU and ivill have to be admitted m eviden 

as it is.3 

But it is conceived that where property is transferred to any person in consi- 
deration of a debt due to him (see S. 24) the amount of the ^fjeed 

the deed for purposes of stamp even though such amount is not specified m t 
and that the Court can ascertain such amount by external evidence. 

See also the undermentioned cases^ decided with reference to the earlier Acts. 

6 Surcharge.— The duty payable on an instrument of sale of mimovable 

property situated within the Umits of the Calcutta (For^LroTs 82 

by 2 per cent, by S. 82 o f the Calcutta Improvement Act ot 1911. (f ci g 

see Appendix J.) Where by a deed of rehnquishment the executant sold for Rs^64^ 

a right to a certain annuity and for Rs. 1420 a right to live m 
Calcutta, it was ruled by the Board of Revenue, that the additional dofy 

section was payable only in respect of Rs. 1420 and not . nrooertv.^ 

transfer of the right of allowance being merely a transfer of mo P P y* 

Similar increments in duty payable in respect of instruments of conveyance ot 
immovable property have been made by various Provmcials Ac giv 

(1) Madras City Municipal Act, 1919 (Madras Act 4 iiaa 

(2) Madras District Municipalities Act, 1920 (Madras Act 6. of 

(3) Madras Local Boards Act, 1920 (Madras Act 14 of 1J20) b. liOA^ 


11. (’88) 11 Mad 40 (41) (SB), Reference 

Under stamp Act S. 46. ( where a convey- 
einco for Rs. 100 was written, on the face of a 
one rupee stamped paper and a release on 
the back of the paper, the first instrument 
should bo considered to have been written, 
executed and stamped according to law. 
The second instrument can be validated on 
payment of the deficient stamp duty and 
the penalty under S. 39 of the Stamp Act.) 
(’89) 1889 Bom PJ 261 {FB)—‘Venkatranuin 
V. Uira. (A sale-deed the consideration for 
which was Rs. 68 hold to bo chargeable 
with one rupee stamp and penalty Rs. 10.) 

Article 23 — Note 5 

1. (’03) 27 Bom 160 (153) ; 4 Bom LR 951 
(FB), Narulubai .v Qau. 

2. (’22) 9 AIR 1922 All 82 (83) : 44 AU 
339 : 65 Ind Cas 811 (FB), In the matter of 
Muhammad Muaaffar AH. (Case relating 
to gift (Art. 33).) 

8. See (’22) 9 AIR 1922 AU 82 (83) : 44 All 
339 :65 Ind Caa 811 (FB). /n the matter of 
Muhammad Muzaffar AH. (Case of gift.)) 


Also see S. 27 Note 2 ; S. 40 Note 2 ; S, 64 

Note 5 and Art. 33 Note o. 

4. See (’03) 27 Bom 150 (153) :4 Bom LR 

951 (FB), Nandubai v. Oau. 

5 (’93) 16 Mad 419 (421) (SB), 

unLr Stanvp Act, S. 49. (Section 4 of Re- 
g^tion n of 1825 providing 
moats not exceeding Rs. 64 m value shall «ot 
roauiro stamp — Consideration not stated m 
Strumont^^ue of interest 
cannot be said to have 

Instrument therefore, not liable to stamp 

(’81U881 Pun Re No. 44 page 114 (115) (FB). 

Banna. {Held, that as no value 

appeared upon the face of the conveyance 

it^fell under the second clause of 

of “e ^hedulo A of the Aet of 1862 and was 

liable to a stamp duty of fifty rupees.) 

Article 28— Note 6 

1 (’31) Beng SM Vol I page 42. (Citing 

board’s Resolution No. 3530 St., dated the 
loth March 1928. bearing serial No. 5 ot 
file No. 332 of 1927.) 
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(4) Nagpur Improvement Trust Act, 1936 (C. P. Act 36 of 1936). S. 77, 
iQA" Jubbulpore (Improvement Duty) Act, (C. P. & Berar Act 58 of 

For text of these sections, see Appendix J. 

7. Exemption and remission. — An assignment of copyright by entry made 
under S. 5 of the Indian CopjTight Act of 1847 was exempted from duty payable 
under this article. That Act was repealed by the Indian Copyright Act of 1914 in 
which there is no reference to the mode of assignment by entry. The exemption 
contained in this article should, therefore, be deemed to be obsolete. 

For reductions and remissions of duties under this article, see Appendix D. 


24. 


CO-PARTNERSHIP-DEED. See Partnership (No. 46). 

COPY OR EXTRACT certified to be a true copyi 
or extract by or order of any public officer and not, 
chargeable under the law for the time being in force 
relating to court-fees — 


(i) if the original was not chargeable with duty 
or if the duty with which it was chargeable 
does not exceed one rupee ; 

(ii) in any other case 

Exemption. 


Eight annas. 


One rupee. 


a. 

b. 


(a) Copy of any paper which a public officer is ex- 
pressly required by law to make or furnish for 
record in any public office or for any public 
purpose, 

^[(b) Copy of, or extract from, any register relating 
to births, baptisms, namings, dedications, mar-1 
riages, ^'[divorces], deaths or burials], | 

This clause was substituted for clauses (b> and (c) by S, 7 (1) of the Indian Stamp (Amendment 
Act, 1906 (V of 1906.) 

Inserted by S. 2 and Sch. I of the Repealing and Amending Act, 1914 (X of 1914). 

Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 24. 

BIHAR See Bihar Sch. lA, Art. 24. 

BOMBAY 

(i) In column 2 of Art. 24 siibstitute the words “one rupee” and “two rupees 
for the words “eight annas” and “one rupee” respectively. 

—Bombay Act 11 of 1932, Ft IV, S. 15 (5) (5) [1-4-1932.J 

(ii) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 24. 

MADRAS See Madras Sch. lA, Art. 20. 

ORISSA See Orissa Sch. lA, Art. 24. 

PUNJAB See Punjab Sch. lA, Art. 24 

* [1879— Art. 22 ; 1869— Sch. I, Art. 23 ; 1862— Sch. A, Arts. 28 to 32 ; 1860— Sch. A, 
Arts. 21 to 24.] 
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SIND 

(i) Same as that of Bombay (i ). — Sind Act I of 1938. [31-3-1938.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Sind). 
UNITED PROVINCES See United Provinces Sch. lA, Art. 24. 

WEST PUNJAB See West Punjab Sch. lA, Art. 24. 


For reductions and remissions under this article see Appendix D. 

Synopsis 


1. Scope o! the article. 

2. Public ofllcer. 

3. Uncertifled copies for private use. 


4. Description of stamp. See Appendix C. 

5. Exemption (a). 

6. Exemption (b). 

7. Other statutory exemptions. 


1, Scope of the article. — This article provides for the stamp duty on copies or 
extracts. There are two conditions for the applicability of tins article : first, the 
copy or extract must be certified to be a true copy or extract by or by the order oi a 
public officer, and second, it must not be chargeable under the law for the time being 
in force relating to court-fees. 

The copies of entries in account books which are furnished to the Court under 
S. 141A of the Civil Procedure Code, 1882, (i.e., O. 13 R. 5 of the Civil Procedure 
Code, 1908) are compared with the original by the clerk of Court and on finding 
them to be correct he makes an endorsement thereon to that effect. Uiese copies, 
though thus certified to be true copies by a public officer, are not chargeable undei 
this article.^ The reason is that the article contemplates documents which aic ceiti- 
fied copies at the time of their production in Court and not copies which are cei ti- 
lled afterwards. The same is the case with the copies of or extracts f^om account 
books and other similar books which are filed under S. 62 of the Civil Procedure 
Code, 1882 (i. e. 0. 7 R. 17 of the Civil Procedure Code, 1908) along with the plaint. 
These copies are attested by the Court or its officer after they are filed in Court and 
hence do not come within this article.® 

A copy of an application to the Municipal Board and of the order of the Board 
passed thereon, certified by the Secretary of the Board is governed by this ar J^o- 
So also the copies of judgments given under the Madras Estat^ Land Act, J , 
are liable to stamp dutv under this article.** The copies granted under b. ' ? ® 

Indian Registration Act, 1908, are required to be certified as true by the Registrar 
and are covered by this article.^ Similarly the copies of reasons or re usa ® 
gister a document under Ss. 71 and 76 of that Act are also liable to stamp duty under 

this article.® 


Article 24 — Note 1 

1. (’02) 26 Bom 622 (625, 526) : 4 Bom L R 
223 (FB), Kastur v. Fakira. 

(’03) 27 Bora 150 (154) : 4 Bom L R 951 (FB), 
Narulubai v. Qau. 

(’87) 11 Bom 626 (527. 528) (FB), HaricJiand 
V. Jivna Stibhana. 

2. (’91) 15 Bom 687 (690) (FB), Krishnaji 
Sadashiv Uanade v. Dulaba. 

3. (’97) 19 All 293 (295): 1897 All W N 61 
(SB), Reference under Stamp Act, S. 46. 
(Record of the proceedings of a Municipal 
Board are public documents, and the oflicer 
who is authorised to deliver copies of public 


documents in the course of his official duties 
is for such purpose a public officer-— 1 he 
Secretary of a Municipality is an officer 
who in the ordinary course of his official 
dutv, is authorised to deliver copies of the 
public documents of which ho has the cus- 
tody as Secretary.) 

4. (’33) Mad S M p. 96 (96). (Citing B. P. 
52850, 2l8t Nov^ber 1882.) 

5. (’41) C. P. Registration Manual, para. 
436, page 329. 

6. (’41) C. P. Registration Manual, para. 437, 
page 329« 
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As the article requires that the copy or extract should not be “chargeable under 
the law for the time being in force relating to court-fees,” the copies provided for 
by Arts. 6, 7, 8 and 9 in Sch. I of the Court-fees Act, 1870, are not liable to stamp 
duty under this article. A certified copy to be substituted in place of the original 
document in Court under O. 13 R. 9 of the Civil Procedure Code, 1908, is charge- 
able with court-fee under Art. 8 of Sch. I of the Court-fees Act, 1870, if the ori^rinal 

IS chargeable with stamp duty. Such copy, therefore, will not be governed by°this 
article.’ 


A\ here a certified copy is prodizced to prove the original which has been des- 
troyed, the stamp on the copy does not indicate the stamp on the original. The 
original document in such a case must be presumed to have been properly stamped.® 
(See also Notes on Preamble and S. 35.) 

2. Public officer. — The term ‘public officer* is not defined in this Act. Being 
a fiscal statute imposing the payment of duty on the subject, this Act ought to 
contain the definitions of all terms which have to be considered in applying the Act 
and which are not accepted as well recognised terms of universal application. ^ In 
Henhj v. Lyme Corporation^ Best C. J. holds that every one who is appointed to 
discharge a public duty and receive a compensation in whatever shape, whether 
from the Crown or otherwise constitutes a ‘public officer.’ See also the definitions 
in S. 2 (17) of the Code of Civil Procedure and S. 21 of the Penal Code. 

In the case noted below^^ a Special Bench of the Allahabad High Court had to 
consider whether the Secretary of a Municipal Board acts as a “public officer” with- 
in the meaning of this article w'hen he certifies as true a copy of an application to 
the Board and of the order passed by the Board thereon. The Special Bench con- 
sidered the provisions interpreting the term “public servant” in the Indian Penal 
Code, a ‘‘public officer” in the Civil Procedure Code, and the term “public document” 
in the Indian Evidence Act and came to the conclusion that as the record of the pro- 
ceedings of a Municipal Board was a public document, the Secretary of the Board, 
as an officer authorised to give copies thereof in the ordinary course of his duty, 
must be held to be a “public officer.” 

All the officers of the Local Fund Board®and those in the Customs, Income-tax 
and Salt Departments are public officers and a copy or an extract issued by them is 
liable to stamp duty under this article, provided it is not chargeable under the law 
for the time being relating to court-fee.® 

3. Uncertified copies for private use. — A certified copy of the Mimicipal record 
is governed by this article and must be properly stamped. There is nothing, how- 
ever, which prevents the issue by the Secretary of a Municipafity of uncertified and 


7. (’87) 11 Bom 526 (528) (FB), Harichand 
V. Jivna Svhhana. (Entries in account 
books not in tho hand of the debtor are not 
liable to duty under the Stamp Act and 
therefore the copies of tho entries substituted 
for the original do not require any court-fee 
under Art. 8, Sch. I of Court-fees Act, 1870.) 

8. (’16) 3 AIR 1916 P C 41 (43) : 38 All 
494:43 Ind App 264:39 Ind Cas 11 (PC), 
Ahmad Raza v. Syed Abid Husain. (Affirm- 
ing the decision of the Allahabad High Court 
in 19 Ind Cas 445.) 

Also see Preamble Note 35 ; S. 2 (11) Note 12 
and S. 35 Note 13. 

Article 24 — Note 2 

1. (’97) 19 All 293 (294) ; 1897 AU W N 61 


(SB), Reference under Stamp Act, S. 46. 
(Per Edge, C. J.) 

2. (1828) 130 ER 995 (1001) : 5 Bing 91 
(107). 

3. (’97) 19 All 293 (295) : 1897 AU WN 61 
(SB), Reference under Stamp Act. S. 46. 
[See also (’33) Mad S M p. 97 (97). (Cer- 
tified copies of Municipal records aliould be 
stamped.)] 

4. (’33) Mad S M p. 97 (97). (Citing B. P- 
383, 4th June, 1889.) 

5. (’40) Bihar S M p. 156 (156). 

(’34) Punjab SM part I-B, Ch. 3, para. 71, 
p. 26. (Citing Government of India, 

4-F, 6-1, Stamps 25, dated 15th October 192o. 
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unstamped copies of the record when required for private use.i The reason ^ that 
the Stamp Act relates only to the copies which are evidence per ae. word copy ^ 

in the A^t means an authenticated copy, receivable as evidence m the mstmme. 
An uncertified copy intended only for private use will not. therefore, come within 

this article. 

4. Description of stamp.— See Appendix C. 

5 Exemption (a).— A copy of any paper which a public officer is expressly 

rcqurr-ed byTaw to make or fur^nish for record in any public office 
pur pose is Exempted from stamp duty by this clause. For instance, b. 38 of the Act 
requires the person impounding an instrument and admitting it in evidence on paj - 
ment of penalty to send an authenticated copy thereof to the Collector. Such py 

comes within this exemption. 

The copies required to be sent under Ss. 65, 66 and 89 of the Inchan Registration 
Act, 1908, are also goverened by this clause and are exempt from stamp duty. 

6. Exemption (b).— The expression “any register relating. ... ..marriage” in 
this clause includes registers relating to the dissolution of marriages. 

7. Other statutory exemptions.— The exemptions to this article are not exliaus- 
tive. There are certain statutes which exempt copies of certain instruments t^harge- 
able under this article from the stamp duty. For instance 

agreements under the Land Acquisition Act, 1894, are exempted from stamp duty 
under S. 51 of that Act. 

See also Notes on section 3. 


*25. 


COUNTERPART OR DUPLICATE of any instru- 
ment chargeable with duty and in respect of whichi 

the proper duty has been paid. — 

(a) if the duty with which the original instrument 

is chargeable does not exceed one rupee ; 

(b) in any other case 

I 

Exemption \ 

Counterpart of any lease granted to a cultivator 
when such lease is exempted from duty. 


The same duty as is pay- 
able on the original. 

One rupee. 


« [1879— Art. 23 ; 1869— Sch. II, Art. 16 ; 1862 — Sch. A, Arts. 33, 37 
Art. 83.] 


1860— Sch. A, 


Article 24— Note 3 

1. (’33) Mad S M p. 97 (97). (Citing B. P. 

Ill, 5th April 1898.) ^ ^ 

[See however (’69) 4 Mod H C R (App) 67 
(59), H. C. Proceedings^ 26th July 1869. 
(Neither Sch. B of Act X of 1862 nor Sch. 
B of Act XXVI of 1867 recognise any dis- 
tinction between authenticated and un* 
authenticated copies, and the usage of 
granting unauthenticated copies on plain 


paper is consequently not 

^(1842) 152 ER o05 (^>6?) = 

3*62 RR 678, Braythewatte v. Hitchcock. 

Article 24 — Note 5 

(’41) C. P. Registration Manual para, 
ts -n 329. (Copies sent under Ss. 66 and 
6 Indian Registration Act, 1908.) 

Article 24— Note 6 

(’33) Mad S M p. 96 (96). (CitiAg B. P. 
6/1046-R., ilis., 23rd May 1907.) 
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Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 25. 

BIHAR See Bihar Sch. lA, Art. 25. 

BOMBAY 

(i) In clause (a) in column 1 of Art. 25 substitute the words “two rupees” for the 

words -one rupee.”— Bomirty Act II of 1932, Pf. IV, S. lo (-5) {e). [1-4-1932.] 

(ii) In clause (b) in column 2 of Art. 25 substitute the words “two rupees” for 

the words “one —Bombay Act II of 1932, Pt. IV, S, 15 (5) (6). [1-4-1932.] 

(iii) See also Note given under Art. 1, Provincial Amendments (Bombay). 
CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 25. 

MADRAS See Madras Sch. lA, Art. 21. 

ORISSA See Orissa Sch. lA, Art. 25. 

PUNJAB See Punjab Sch. lA, Art. 25. 

SIND 


(i) Same as that of Bombay (i) and {ii)—Sind Act I of 1938. [31-3-1938.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Sind.) 

UNITED PROVINCES See United Provinces Sch. lA, Art. 25. 

WEST PUNJAB See West Punjab Sch. lA, Art. 25, 

Reductions and Remissions. 

For Reductions and Remissions under this article, see Appendix D, 

1. Scope of the article. — This article provides for the stamp duty payable on 
counterparts and duplicates of instruments. The maximum duty imposed is Re. 1* 
The proviso to S, 6 also prescribes the maximum of one rupee for a coimterpart or 
a duplicate so that even where a document amounts to a counterpart or duplicate 
and an instrument of some other description chargeable with a higher duty, it is 
only chargeable as a counterpart or duplicate. 

According to Wharton’s Law Ltxiconf a counterpart means the corresponding 
part or duplicate. Whe n the several parts of an indenture are interchangeably 
executed by the several parties, that part or copy which is executed by the grantor 
is usually called the original and the rest are counterparts. 

There are two conditions for the applicability of this article. The first is that 
the counterpart or dupUcate must be of an instrument which is liable to stamp duty- 
The second condition is that the stamp duty in respect of such instrument must 
have been paid. 

In order to prove that the duty on the original instrument has been paid the 
production of the original in evidence may be avoided if the counterpart or dupli- 
cate bears the endorsement of the Collector under S. 16. Such an endorsement, 
however, is no conclusive evidence that the original instrument is duly stamped. 
(See Notes on S. 16.) 

A marupattam is a coimterpart of a lease executed by a tenant promising certain 
rent.^'^ 


Article 25 — Note 1 

!• WTiaxton’s Zajw Lexicon, 14th Edition 
page 269. 

la. (’18) 5 AIR 1918 Mad 504 (505) : 41 
Mud 469 : 42 Ind Cas 943 (FB), Qovindan 
Nambudri v. Otllvathayil Moidin. (It was 


I held in this case that the instrument must be 
both as a counterpart and as a mortgage. 
This rtew was not followed in a sbsequen 
Full Bench case, AIR 1920 Mad 225:43 
Mad 365 (FB). See S. 2 (16), Note 31.) 

Also see S. 2 (16) Note 31. 
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D.mUcates of enaa<rements executed by abkari sub-renters and duplicates of 

s: iMSr- s 

under this article.'* 

2 ExemDtion —Article 35 exempts from stamp duty in some cases, a lease 
Zst be of In instrument liable to stamp duty. Hence the 

artLle from stamp duty of a counterpart of a lease exempted under Ait. 3o is re- 
dundaut. 

Under Art. 13 (c) of the Act of 1879, Sell. II, the counterpart of 

to a lltivator was exempt from duty, whether the lease ‘ s 

or not. Under the present Act, the counterpart is exempt only ^vhen th 

exempt from duty. 

As to the meaning of the term “cultivator,” see Note U on Art 

part of a lease for salt pans is not exempt, as it is not a tor alid who 

to a “cultivatorb” But a person, whose occupation is that f ^“'^.“"’itivator ” 
obtains land on lease for plantmg cocoanut trees has been held ^ ^ 
and the exemption to this article has been held applicable to countei parts 

leases.® 

3. ■ Description of stamp. — See Appendix C. 

Provincial Amendment, 

Article 25A 

UNITED PROVINCES 

Note.— In Schedule lA of the United Provinces, after Art. 
is inserted relating to an instrument correctmg a purely cleiica 
ment. For the text of the said Art. 25A see United Provmces Sch. lA. 


*26. CUSTOMS BOND— 

(a) where the amount does not exceed Rs. l,00(f ; 


(b) in any other case. 


The same duty as a Bond 
(No. 15) for such amount. 

. .! Five rupees. 


• [1879— Art. 24 ; 1869— Sch, I, Art. 8.] 


2. (’33) Mad S M, page 98. (Citing BP 
809, 10th May 1891.) 

3. (’33) Mad S M, page 35. (Citing B i* 
2504, 24th August 1883.) 

See Govomniont of India Notification 
No. 2153, Finance and Commerce (SR), 

dated 20th July 1883. 

JSee tiUo (’33) Mad S M, page 98. (Citing 
B Pa 2504, 24th August 1883 : 211, -Ist 
March 1889. If they are required for the 
administrative convenience of 
partmont, the necessary stamps should bo 
furnished by that department ; but where 


thov are required merely for purposes of 
record cortmod copies of original receipts 
may bo used instead of duplicate receipts.)] 

4. P33) Mad SM, page lOO. (Citing BP 

634, 13th December 1897.) 

Article 2&— Note 2 

1 (’94) 18 Bom 546 (547) (FB), MunjuruUh 

1. { J*) V M. S. Ookamkar. 

Marujeshaija fPItini? BP 

2 (’33) Mad S M. pag© ‘*8. (Citing l> r 

866 29th Juno 1880.) 

(’91) 15 Bom 73 (76) (FB). Ravicharuira v. 

Babaji. o a* aa 
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Provincial Amendments. 

BENGAL See Bengal Sch. lA, Art. 26. 

BIHAR See Sch. lA, Art. 26, 

BOMBAY 

(i) In column 2 of clause (b) of Art. 26 substitute the words “ten rupees” for the 

words “five rupees.”— Bowftay Act II of 1932, Pt. IV, S. 15 {5) (6). [1-4-1932.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Bombay), 
CENTRAL PROVINCES See C. P. Sch. lA. Art. 26. 

MADRAS See Madras Sch. lA, Art. 22. 

ORISSA See Orissa Sch. lA, Art. 26. 

PUNJAB See Punjab Sch. lA, Art. 26. 

SIND 

(i) Same as that of Bombay {i).—Sind Act I of 1938. [31-3-1938.] 

(ii) See also Note given under Art. 1, Provincial Amendments (Sind). 
UNITED PROVINCES See U. P. Sch. lA, Art. 26, 

WEST PUNJAB See West Punjab Sch. lA, Art. 26 

1. Customs bond. — The article relates to bonds executed by a person under 
S. 92 or S. 106 of the Sea Customs Act, (Act VIII of 1878) and Ss. 5 and 6 of the 
Inland Bonded Warehouses Act 1896 (Act VIII of 1896). (For text of these sec- 
tions, see Appendix J.) 

The duty payable on a customs bond executed under S. 92 of the Sea Customs 
Act is to be calculated on the amount mentioned in the bond and not on the customs 
duty chargeable on the goods concerned.^ 

It has been held by the Board of Revenue, Madras, that bonds executed by 
distillers in the Madras Presidency on the removal of spirits from distilleries without 
payment of duty should be treated (a) for export by sea as customs bonds and (b) 
for transport as security bonds and charged with stamp duty accordingly,* 

2. Description of stamp. — See Appendix C. 


27. DEBENTURE (whether a mortgage debenture or 
not), being a marketable security transferable — 


(a) by endorsement or by a separate instrument 
of transfer ; 

(b) by delivery 


Explanation — The term “Debenture” includes any 
interest coupons attached thereto, but the amount 
of such coupons shall not be included in estimat- 
ing the duty. 


The same duty as a Bond 
(No. 15) for the same 
amount. 

The same duty as 
veyance (No. 23 ) 4 for a 
consideration equal to the 
face amount of the^de- 
benture. 


aJCoD- 


Article 26 — Note 1 

1. (*33) Mad S M, page 98. (Citing 

862-R,, Mis., 12th July 1913.) 


B P 


2. (’33) Mad S M. p. 98. ' (Citing B P 

Mis., 1st August 1907, 193-B., Mis., 
August 1933.) 


debenture 
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Exemption. 

A debenture issued by an incorporated company or 
other body corporate in terms of a registered 
mortgage-deed, duly stamped in respect of the full 
amount of debentures to be issued thereunder, 
whereby the company or body borrowing makes 
over, in whole or in part, their property to trustees 
for the benefit of the debenture-holders ; provid- 
ed that the debentures so issued are expressed to 
be issued in terms of the said Mortgage-deed. 

^,’ee also Bond (No. 15), and section 8 and 55. 

a. This article was substituted for the original article by S. 3 (iii) of the Indian Stanip (Amend 
ment) Act, 1910 (VI of 1910). 

Provincial Amendments. 


BENGAL See Bengal Sch. lA, Art. 27. 

BIHAR See Bihar Sch. lA, Art. 27. 

BOMBAY 

(i) For the rate of stamp-duty payable under clause (b) of Art. 27 m the citms 
of Bombay, Ahmedabad, Poona and such other cities and urban areas, as the Pro- 
vincial Government may, by notification in the Official Gazette, specify in this 
behalf and to which Part V of Bombay Act II of 1932 has been extended under bh 
16 of tliat Act, see Part V of Bombay Act II of 1932, reproduced m Appendix A. 
(ii) See also Note given under Art. 1 Provincial Amendments (Bombay). 

CENTRAL PROVINCES See Central Provinces Sch. lA, Art. 27. 

MADRAS See Madras Sch. lA, Art. 23. 

ORISSA See Orissa Sch. lA, Art. 27. 

PUNJAB See Punjab Sch. lA, Art. 27. 

UNITED PROVINCES See United Provinces Sch. lA, Art. 27. 


WEST PUNJAB See West Punjab Sch. lA, Art. 27 

Synopsis 


1. 

Debenture. 

5. 

2. 

Marketable security. 

?• 

3. 

Explanation. 

4. 

Exemption. 

1 7. 


So© Notes oil Section 8. 


1. Debenture. — This article is new. 


1. LieDeillUie. — aiuioxc lo HOY. - 

special provision for debentures. They were dealt with under the general article 
as to bonds. 

The term “debenture” has not been defined by the Legislature^ 
which has not received any precise legal definition. It is a debentures 

eludes various kinds of instruments. For instance, tliere ^ resembling 

which are charges of some kind on property. Ihere 

bonds. There may also be debentures, which are nothing „*,irp mav be defined 
meats of indebtedness.^* According to Wharton^ a debent ure may be deh n^ 


Article 27 — Note 1 

1. (’27) 14 AIR 1927 Rang 37 (39) ; 4 Rang 
460 : 99 Ind Caa 315 (FB), in re Rangoon 
Qumkhana Club. 

2. (1887) 30 Oh D 215 (218) : 60 L J Oh 815 : 
57 LT 139:36 WR (Kng) 798, Edmonds 
V. Blnina Furnaces Company. 

3. (’27) 14 AIR 1927 Kang 37 (39) : 4 Rang 
4.56 : 09 Ind Coa 316 (FB). in re Rangoon 


Gymkhana Club. (Debonturo may bo a 
document wliich cither creates a debt oi 
acknowledges it.) . , , 

fiSfifi (1881) 7 QBD lOo (172, 173) . oO LJ 
O B 517 :^1 LT 378:29 W R (Eng) 610, 
British India Steam Navigation Co. v. 
Commissioners oj Inland Reventu.j 
4. Wharton’s Law Lexicon, 14th Edition 

page 302. 



